CUK HOA4941 54 - LP IRE 


THE 
CALCUTTA LAW-JQURNAL 





pEsIDED | 
BY THE JUDICIAL COMMITTEE ,,. 
OF THE. PRIVY COUNCIL ON APPEALS | 
FROM’ a 
` AND” £ 
BY THE. HIGH COURT OF Ube AT 
FORT WILLIAM IN BENGAL. 


Vol. LIX, 


(January to June 
1934, 





CALCUTTA. 
CALCUTTA LAW JOURNAL OFFICE 
8, OLD Post OFFICE STREET. 
All rights reserved. 








"JUDGES OF THE HIGH COURT. 


4 4 
NGU belly TE OL 
a Wiley Yee uya” 
Chief Justice. 


The Hon’ ble Sir George Claus Rankin. Kt, 
N The Hon'ble Sir Charu Chunder Ghose, Kt, (Acting). 


‘Puisne Judges. 
The Hon’ble Sir Charu Chunder Ghose, Kt, 
n S Philip L. Buckland, Kr. l 
The Hon'ble Mr. Justice M N. Mukerji, Me As, Be La’ 


r 





3 9 ae Wep `Costelló, M A., LL.B. 
9 E) J. Lort-Williams,. K. C. po 
” 3 oC, Mallik, M.-A., I. C 5, 
n » R E. Jack, 1. C.S. 
" » D. N. Mitter, M. A., D. L 
, A „ S. K. Ghosh, M. A., I. C. 8. 
a » H.R. Panckridge, i 
ry} 3 D. C. Patterson, L C, S, 
n » “Torick Ameer Ali. 
j » M. C,:Ghosh, 1. C. s. 
no » S N. Guha, M. A, B.L. 
ry] 9 Sy.d Nasim Ali ( Addi) 
) » C. Bartley (Acting). 
n _y G. D. McNair (Acting). 
n „ C. O. Remfry (Acting.) 
” » N. A, Khundker (Aeting.) 
‘i „ A. G. R. Henderson 1. c. s. (Adds) 
l, Sir JyR. E. Cunliffe, Kr, (Addl) 

» Mr, Justice N. G. A. Edgley (Acting.) 

Advocate-General. 

Sir, Nripendra Nath Sircar, KT. -~ 
Mr. AAK. Roy. 
Standing Counsel. 
Mr, A. K. Roy. 
Mr. S. M. Bose. 


Government Pleader. 
“Pr, S. C. Basak, M.A., Did 


+ 347% $ 


te Pek Pate xe a 
a EDITORS Te 


a PEN : 
+ 
wah mt} sa 


Ashutosh Mukerji “NAL BS. = 
Ramendra Mohap Majumdar, < M.SC , B.L. 


MANAĞ ING ‘PROPRIETORY, 


Biraj Mohan Mojumdsr, M.A, ‘BL 1 z 


bg + ce ý r 7 
a P PN ples Te Se, =f ” b 


Pd » - ~ Lg 
« 4 ` ` -3 - 
we i we vee } 1 fa - Sa) . ri 
wr -x T 
* - F er 
4 ne} { - . e tee A 
' = - e 
4 ” -p 4 
te DNG te 4 ge ete ta? a Saree E 
|| w a =a aoe >a 
4 ~- i E 
s aw ae wee germ ae) ww -4 (4 
P 
is 1° 2. 
i “EA to EN EN - sea weak ` 
N r 3 s t* “a 7 i g= 
E - oc a - " æ = - ~ er d a 
. i = A i n 
* “= bt were a maka wa ah ar < 
oe r ke Mi 
r = - 
< = i as le ay A aa i 
r 3 -e P r 
tes w gr v bea a.a ~f Py fe 5 wt t 
“TAS, te 7 $ 
t 
ta uca) seks ka - * ree Pag 
+ 
< Ý a i S 
got? wa ¥ a 4 ae À 
+ a KN, | > 
é * ra f? 
+ 5 ta) eee ie Cpe 4 ww 
z v : 
La + * e `Y ai t * 
i drv: ES ER sty « j 
r 
. ` t -f 
« 4 . Pal li is 
ry oe kaw = . eco qud t A ‘ at r 
kd 
AWI - ês cr r 
ewe} Pr at J 1 z Z 21) afm o 3 Pes é 
IA ty a? 4 ~ L.dis t r 
AA RE wee els BN E E « 


pea NG rakasa Ao! yA ee D IM 


LA, E ae 2 1” p: a 3J 

C] d» -w - ae Pee + 4 = ae =F mw wo ee wt 
apo dl n Ki 

i A A a. J., = + ry 


ma a Ba 
- >p ane J: 
Sama aaa Ba at ah a” a es ah 
— 
hi 
» AH | 1 } Lea 
’ w+ = b tm an d ate 





- -a Å. - Dr a 


a 


kiki 
nom 
+n $ 
momo 


4 
Rg] t 
ae ee 
"7 
a ee ~ 
4 
m 
tm 
Sf 
wan 4 


Pe Ge a T i 
We r jae t “e, 


- 
’ 






LIGRARY. a ; 
Sa y Foci Oe 


we | 
Id 
4, 
r 
a 


4 
aa ix ( 





» 







dee TABLE OF CASES REPORTED.. 


5 re ey: VOL. LIX. i s ca 17 Ra 
ù a et } 4 ; 
as t Y aia 
È i a e ý 5 4 
PRIVY COUNCIL,” ¢ te 
Be ag aS KA a Ga PAGE 
Anup Mahto g. Mita Dusadh se at, rT) gY 
‘Baradoni Coal rie, Limited, The 9. Deba Prasanna-- - 
Mukherj3 38 Ee a ee Las rr KK kan sa. “aaa” ~207 


Baraboni Coal Concern, Limited v. The Servitors and Shebaits £ -- 
of Sree-Sree Gopinath- Jih Gokulananda Mohanta “Phakur -...- ---a57 
Bharat Insurance Gómpany- Lt i, “Fhe-o- The- Income Tax -- 


¿ . Commissioner, The Punjab, Lahore? -- 0 = sese Noe ee 175 
Bhup Narain Singh v. Gokbul Chand: Mabton o 139 
Chandra Mani Saha gy, Sreemati Anarjan Bibi |. necio ad 847 


Diwan Ramsıran Singh v. ‘Thakur-Mahabir Sewak Singh 7, e. 341 
Elvira Rodrigues .Siqueira v. Gondicalo Hypolito Constancio 


Noronha a Ki nos is 494 
Firm Bishun Chand v. “Seth Girdhari Lal 5 ; sa) oe 535 
Ghulam Jan p. Faizullah Khan, ki a ae.” gh 49 
Govind Prasad v. Kunwarani Bala Kanwar ` TA sles 93 
Jagannath v. Shri Nath Pies g ge Ea we 167 
Kamakhya Dat Ram v. Kustial Chand ar - yee DT 
Kamta Singh v. Chaturbhuj Singh 7 gg. * gah 277 

poon Servai v. Mayandi - - 126 
Khan Bahadur Moulvi Khalilur Rahman: Khan v, The Collector -o 
a; Of Eteh su xe a weer -TO3 
Lim Charlie v. The Official Rééeiver `~- Mie T gea Eg 
Madho Ram v. The Secretary of Statè for-India in Council - ...---- IIO 
Maharajah of Jeypore 9. Sri Rajah Tyada- Posupati “Rudra- Sri ---. 
o Lakshiminarasimha Sadrusannamatat-Dugaraj -ua = -- me ` 430 
Mahomedally Adaniji PeBDE vi ‘Akberally - Abdulhussein so 
v Adamji Peerohoy BM kan anaa 133 
Musammat Sat Bharai v, Barkhurdar Shah ss see- ae 1 
Must. Allah Rakhi v.Shah-Méhammad Abdur Rahim’ We Tag 


Nawab Major Mohammid Akbar Khan go, The‘Court of Wards... 348 
Pandit Someshwar Dutt v. Pandit Tirbhawan Dutt s.e: © < e. 454 


vi THE CALCUTTA LAW JOURNAL, [VoL LIX. 


PAGE, 

Popuri Ramayya v. Putcha Lakshminarayana | Sis we 434 

Rajini Kanta Pal v. Sreemati Sajani Sundari Dassya as 53 
Rajendra Nath Mukerjee, Siro. The Commissioner of Income 

Tax, Bengal net ia 334 

Rebati Mohan Das v. Jatindra Mohan Ghosh T ase 252 

Secretary of State for India in Council v. Foucar and Co. Ltd. ... ` 269 


Secretary of State for India in Council v. Parashram Madhavrao... 282 
Secretary of State for India in Council v. The Rameswaram 


Devasthana m 4 ove 262 
The Commissioner of Income Tax v. Tehri-Garhwal State ves 115 
The Secretary of State for India in Council v. Anant eKrishnaji . 

Nulkar 98 
The Secretary of State for India in Council v. Deben Lal 

Khan 56 


Trustees of the Sir Currimbhoy Ebrahim Boney Trust, The 
o. The Commissioner of Income-tax, Bombay Presidency ... 403 


Vytla Sitanna v, Marivada Viranna ite ies 354 
FULL BENCH. 
Amin Shariff 9. King-Emperor ae it gee 
Narayangunj Central Cc-operative Sale and eee Saey 
Ltd. v. Moulvi Mafizuddin Ahmed vee 233 
APPEAL FROM ORIGINAL CIVIL, 
Probodh Kumar Das v. Gillanders Arbuthnot & Co. oe 503 
ORIGINAL CIVIL. 
Jaggonath Addy v. Khetra Pal Bhattacharjee es e «STE 
Kalachand Bysack v. Amulyadhone Banerjee ues sx 9 
Mrs. E. V. Penheiro v. M. Minney ee ee 221 
; APPELLATE CIVIL. | 
Achala Dassi, Srimati ø. Maharajadhiraj Sir Bijoy Chand \ 
Mohatap oee ewe 491 
Ananda Kishore Chaudhury v. Panchu Kapali `.. e. 423 
Annadaprosad Adak v. Mihilal Adak fu a ii 514 
Asutosh Ghose y. Sudbangshu Bhusan Ghose T nee 39° 
Asutosh Pramanik s. Jibandhan Ganguly “aoe 5 
Bholanath Chattopadhaya v. Mrityunjoy Chattopadhar i és 532 
Charubala Basu, Srimati v. German Gomez So pak 66 
Damodar Saha v. Aswini Kumar Saha “eee 421 
Haji Hafez Mahammad Hossain Khan 9, Mansur Ali Mia we 448 
Hanuman Das Mundra 9. Damodar Laik. ose we 38I 


Hem Chandra Bhaduri v Purna Chandra Sarkar. a 329 


- 


Vot, LIK.) TABLE OF CASES REPORTED, 


Hiralal Roy Choudhury v. Kumar Satya Priya Ghosal 

Jasada Kumar Ray Chaudhury v. Abdul Rabaman ... 

Jogesh Chandra Mukherjee v. Rai Behari Lal Mitra Bahadur 
Karimannessa Bibi v, Juran Mondal 

Khagendra Nath Ghosh v. Monmatha Nath E 

Mahedar Rahaman Mia v., Kanti Chandra Basu 

Mahomed Eusuff v, Umedali Mian 

Mohammad Zahadur Rahim vy. Salyendra Narayan Makhopadbye 
Muhshi Imadul Huq v, Moni Mohan Basu 3 j 
Nazibel Islam Mdlla v. Golam Afsar Molla 

Prafulla Nath Tagore v. A. M. Paruk ask 
Prokash Chandra Chakravorty v. Barada Kishore Chakravorty T 


Pranballav Saha y. Bhagaban Chandra Seal ate oe 
Rash Behari Naskar v. Haripada Naskar ae ag 
Sahabati Gopini v. Mangturam Agarwalla s.. 

Sailendra Nath Das v. Saroj Kumar Das gi si 
Satulal Bhattacharjee v. Asiraddi Sheikh a a 


Secretary of State for India in Council v. Dhirendra Nath Roy ... 
Sheik Nurul Anwar v. Sm. Golenoor Bibi 

Shyam Sundar Das-v. Nabin Chandra Chakrabarti ee 
W; D. Jordon v, Firm Mahadeo Lal ed = i 


~ 
í 


r 


CIYIL REVISION. 


Annada Charan De v. Sm. Mahalakshmi De yi sas 

Ayesha Bibi v. Abdul Gani E 

Benode Behari Chatterjee 9. Girindra Nath Roy Ghowibury 

Bhagabat Prasanna Saha Sankhanidhi v. Rai Revati Mohan Das 
Babadur pah 

Corporation of Calcutta, The v. Sm. Rashmoni Debi 

Dindayal Shah s, Haraprosad Jadabchan dra iv 

Jnanadasundari Ray Chaudhurani v. Pramadasundari Roy 
Chaudburani 


Kailas Chandra Das v. Narayan Chandra Das or i 
Laduram Hiralal v. The Secretary of State for India in Council... 
Profulla Nath Tagore v. Asia Khatoon ` sie a 
Rivers Steam Navigation Co. v. Hiralal De san Ap 
Rivers Steam Navigation Co. Ltd. v. Sreemati; Khanta Kumari 
Banik . gi e 
S. M. Bose y. Hafiz Mahammad Fateh Nasib PE ki 


Secretary of State for India in Council øv. Sukh Chand Saw 


ł 


viil THE CALCUTTA LAW JOURNAL. (Von, LIX, 


5 PAGE. 
Sti Sheik: Arip v. Brojendra Kishore Roy. Chowdhury wo «= + 893 
Srigobinda Choudhuri v. “Maharaja Rao Jogendra Narayan Roy .. ~ 44I 
SAHAN Biswas v., Asia Khatun : ; sue we 278 
CIVIL REFERENCE. ; f 
Debi Pada Chatterjee 9. King-Emperor Seay a aa Ka. 
Mofizuddin Muhuri v. Mofizuddin T os 69 
" CIVIL RULE: ` 
In the matter of Chandra Benode Das, a pleader a ~~ © Saae- ” ATO 
uO | APPELLATE CRIMINAL. . te 
Alon Chandra Bose v., King-Emperor 7 ihe ey a Ge ei 306 
Hossain Ali Mir v. King-Emperor . Merc oc Zee 2800 
Nagen Kundu v. King-Emperor 519 
The Superintendent and Remembrancer of er Affair, Bengal | ae 
v. Bhagirath Mahato T pee AEB 
> CRIMINAL REVISION. 
Hèm Chandra Das v. Subodh Chandra. Das as i i TEE BIO 
Indra Kumar Hazra 0. Emperor .” : ax re 83 
Kanaya Lal Bengani v. Kanmull Lodha*- : jis s wan ~OA 
‘Késhardeo Goenka v. King-Emperor T 122 
Kusha Mandal v. President, Gopalnagar Union Board a 290 
P. G. Dombrain v. Someswar Chauuhury > ` a ks 377 
i ' CRIMINAL REFERENCE: | bh 
King-Emperor v. Dharanidhar Mandal h wees” eas "45 
‘CRIMINAL MISCELLANEOUS. > : 
Pratul Chandra Mitra v. The wan adan, Hil oe A N 


~ 


Camp ; ve oe. 18g 


Nin na sa 
POON BEG 







VES NEE SS ee 


Vol. LIX. 
—:(0):— 
A # 
A, G. v. Chambers [1859] 4 D.G & J. 55 me Pe: 
A. G.v Mc. Carthy [1911] 2 Ir. Rep 260 ah ji 
A. G. of S. Nigeria v. John Holt & Co. [1915] A. C. 399 w ‘as 


Abdul Khaleque v. Abdul Chettar Bepari (1930) Civ. Rev. 1157 of 1930 Sy 
Abinash Chandra Sarkar v. King-Emperor (1918) 28 C. L. J. 120 
Adhar Chandra Banerji v. Aghore Nath Aroo (1898) 2 C. W. N. 389 
Ah Foong Chinaman v. The King-Emperor (1918) I. L, R.46 Cale. 411 ; 22 
C. W. N. 834; 28C L.J. 105 i 
Alagasunderam Pillai v. Pichuvier A. I. R. [1929] Mad 737 i 
Amarnath Sah v. Achan Kuat (1892) I. L. R 14 All. 420; L. R. 19 
1. A. 196 des 
Ameer Khan’s Case (1879) 6 B. L, R. 392 - 
Amritrav v. Balkrishna (1887). i. L R. 11 Bom. 458 


Annamalai v, Murugappa (1914) I. L. R. 38 Mad. 837 sis NA 
Annamalai v, Muthukarapun (1930) L. R. 581. A. 1; 54C.L. J. 175 vie 
Ashby v. James (1843) 11 M. & W. 542 vié TA 
Ashutosh Ganguli v, Watson (1926) 53 Calc. 929 ; 44C. L. J. 350 

; B 


Baburam Bag v. Madhab Chandra Pollay (1913) I. L. R. 40 Calc. 565 
Bageswari Charan Singh v. Kumar Kamakhya Narain Singh (1930) L, R. 58 


I, A.9 ? 53 C. L. J. If vee ees 
Baijnath Sahai o. Ramgut Singh (1896) L. R. 23 L A. 45; LL. R ag 
Calc. 775 sae ses 


Bal Krishna Narain, case of (1919) 1. L, R 44 Bom. 331 sas 
Balt v. Emperor (1914) I. L. R. 41 Calc. 844 


Bamun Mookerjea v. Mussamut Tarinee (1858) 7 M. L A. see: ees 
Banwari Lal Singh v, Dwarkanath Missir (1912) 29 C. L, J. 577... see 
Bengal Coal Company Ltd. v. Apcar Collieries Ltd. (1924) 29 C. W. 

N. 928 eee oan 


Berojali v. Nubokissen (1863) Sev. 238 Ee 
Bhagat Singh’s Case (1931) 35 C. W. N. 646; L. R. 58 I. A. 169; 53 
C.L J. 983 ee 
Bhag Chand v. Secretary of State (1927) L. R. s4 1. A. 398; 46C. L.J 76... 
Bhagwat Koer v. Dhanukdhari Prashad Singh (1919) L. R. 461. A. 259; I. L. 
R. 47 Calc. 466 eae see 
Bhola Nath v. Net Ram (1906) 3 A. L. J. 800 iè 
Bilas Kunwar v. Desraj Ranjit Singh (1915) I. L. R. 37 All. d L. R. 42 
I, A. 202 ; 22 C, L. J. 516 ia he 


X: 


Bisheshar Das v. Ambika Prasad (1915) I. L. R. 37 All. 575 ws a 18 
Bitto Kunwar v, Kesho Pershad (1867) L. R. 24 L A. 10; L L. R, 19 

All, 277: sus 327 
Blackburn Building AN g. Cunliffe Brooks and C. (1882) 22 

Ch. D. 61 va ace 545 
Boidya Nath Adya v. Makhan Lal Adya (1890) I. L. R, 17 Cale. 680 aie 237 
Boyse v. Rossborough (1857) 6 H. L. C. 1, (49); 10 E. R., 1192, (1211) tas 455 
Brighton and Hove General Gas Co. v Hove Bungalows, Ltd. [1924] 1 

Ch. 372 aii see 276 
Brooks v. Benham (1897) 66 Am. Rep. 87 ; 70 Conn: 92 ; 474 
Brown o National Provident Institution [1921] 2 A. C. aaa ose oes 117 
Budhu o. Emperor (1926) 99 I.C 594 Jès pi 577 

c ° E 
Camillo Tank Steamship Company Ltd. v. Alexandria Engineering Works , 

(1921) 38 T. L. R. 134 j wes 498, 54! 
Chhogan Lal Bagri v. Behari Lal Shaha Ray (1932) 56 C. C Ie 520 548 
Chintamani v. Gangabai (1603) I. L. R. 27 Bom. 284 - i se 36a 
Colonial Sugar Refining Co. v. Irving [1905] A. C. 369 i be ee 444 
Coltness Iron Company v. Black [1881] 6 App. Cas. 315 is ive 180 

D 
Delip v. Chait (1912) 16 C. L. J. 304 we or 479 
Delhi Cloth and General Mills Co. Ltd v. Income Tax Commissioner Delhi 

(1997) L. R. 541. A. 4a1 3 47C, L.J. ‘is ore 442 
Deo Narain v. Ganga Singh (1914) I L. R. 37 All. 162 vas NY 90 
Dhuttaloor v. Paidigantam (1907) I. L. R. go Mad. 470. vie ia 362 
Dilworth v. Commissioners of Stamps [1899] A. C. 105—106 i ni s66 
Dixon v. Gayfere (1853) 17 Beav. 491 57 
Dukhi Sahu 9. Mahomed Bikhu (1883) I, L. R. 10 Cale. 284 539 

E 
Ekradeshwari Bahuasin y Homeshwar Singh (1929) L. R. 561. A, 183; 49 

C., L. J. 579 a ih 53 
Emperor v. Kadir Baksh (1910) I. L. R. 33 All, 249 iis ae 306 
Emperor v. Wazir Singh (1916) 44 I. C. 588 ees N 576 
Equitable Life Assurance Society v. Bishop [1900] 1 Q. B. 177 ... “se 177 
Eshugbayi’s Case [19031] A C, 662; (1921) 95 C. W. N. 755 i 195 

a 4 
Fakire o Tasadduq Husain (1897) I. L. R. 19 All. 462 : 425 
Faguir Singh v. Ali Mohamad (19239) go Cr. L. J. 460; A. I R. i00) 

Lahore 217 i 185 
Fateh Chand v. Kishan Kunwar (1912) I. L. R. 34 All. 879 ; 17 c. L.J. 1 263 
Forbes v. Ram Lall Biswas (1874) 22 W.R, sr oe 24 
Foster v. Allanson-—-3 T. R. 479 543 
Fry v. Burma Corporation [1930] 1K. B 249 (Court of Appeal) and (19901 s 

A. C, 321 (House of Lords) 117 


Fry Shield’s Trustees [1914] 6 Tax Cases 583 aes 


pa] 


404 


ae 


e 
G 
Ganeshi Lal v. Thakur Charan Singh (1990) L. R. 57 1. A, 189; 52 
C. L. J. 117 a 
Ganga Prasad v. Ram Dayal (1901) I. L. R. 23 All. 502 of ies 
Gauri Shankar v. Jivan Singh (1927) 47 C. L. J.7; 92C. W.N 257 ae 


Ghasita v. Ramchore (1881) All. W. N. 65 
Gifford v, Lord Yarborough (1828). 5 Bing. 163 sà 56 
Girdharee Lall v. Kantoo Lal (1874) 14 Beng. L. R. me k: R. 1 LA. 321; 
23 W. R. 56 4; 
Girindra Nath v. Birendra Nath (1937) 31 C.W N. 593 
Glasgow Corporation v. Farie (1888) 13 App. Cas. 657 oes 
Gopi Sundari Dassi v. Kkerode ‘Gobinda Cnowahary {1923} 28 C, W. 
N. 942 TE i 
Gordhandas Soonderdas v. Bai Ramcooner (1901) I. L. R. 26 Bom 449 
Gresham Life Assurance Co. w. Styles [1892] A. C. 309 
Gujju Lall ø. Fattoh Lall (1880) I, L. R. 6 Cale. 171 
Gurnvayya v. Dattatraya Anant (1903) I. L, Rs 28 Bom. 14 
H 
Hakim Lal e. Ram Lal (1907) 6 C. L, J. 46 
Hanmant v. Annaji (1913) I. L. R. 37 Bom. 610 
Hari v Vellat (1903) I. L, R. go Cale. 755 5 7 C. W. N., 723 
Hari Chand v. Jiwan Mal—-4 Punj. Law Rep. 255 uae 
Harbhanjan Sao v. The King Emperor (1927) I. L. R. 54 Cale. 601 ; 
31 C. W. N. 667 
Haridas Sadhakhan v. Sri Sri Iswar Ratneswar (1932) 36 C. W. N 1013 
Hazari Mal v. Bhamani Ram (1908) I. L. R. go All. 538 
Hill and Company v. Sheoraj Rai (1922) I. L. R. 1 Pat, 674 
Himat Lal v Vasudev (1912) I. L. R. 36 Bom. 446 
Hindson v. Ashby [1896] 2 Ch. 1 RE sa 
Hotz Trust v. Commissioner of Income Tax (1930) I. L. R. rt Lah. 724 
Hall and Selby Railway Co.’s Case [1839] 5 M. & W. 327 
Hunoomgin Persaud’s Case (1856) 6 M. I. A. 393 a ea 
Hurribole Chunder Ghose (1876) I. L. R. 1 Cale. 207; as W. R Cr. 36 


sez eas 


ona wen 


ANI s» 


eee wee 


I 
Ibrahim Ahmed v. The King Emperor (1930) 1. L. R. 58 Calc. 1260; 35 
C. W. N. 601 a a 
Imam v. Baljnath (1906) I, L. R. 33 Cale. 613; 3 C. L.J. 576; 10 C. W. 
N. 551 ove di 
Imdad Ahmad ø. Pateshri Partap Narayan Singh (1910) L. R, 37 I. A. 60; 
I L.R. 32 All. 241 ; 14C. W. N. 842 
In re Beharilal Mullick (1927) 1. L. R. 54 Calc. 630. 
In re Erada Padinharedil Govindan Nair (1922) I. L. R. 45 Mad, 922 
In re Kalipada Mukherji (1930) 34 C. W. N. 870 w ki 


In re Lachhiram Basantlal (1930) I. L, R, 58 Calc 909; 5 Reports of Income 
Tax Cases (India) 114 


eee tt, 


PAGE. 


xii 


Pac. 
India General Navigation and Railway Company Ltd. ø. The Eastern Assam < 
Company Ltd. (1920) I. L. R. 47 Cale. 1027 wei ees 467 
J E 
‘Jagannath Mudali v, Chinnaswami Chetti (1933) |, L. R. ss Mad. 243 tea 127 
Jagatdhar v., Brown (1906) I. L. R 33 Cale. 1133 ese iis 247 
Jagodanund Singh v. Amrita Lal Sircar (1895) I. L, R. 22 Cale, 767 ii 442 
Jewan Doss Sahu v Shah Kubeernddin (1840) 2 M.-L -A. 3904 6 W. R. 

(P. C.) 3 ‘eee ose 162 
Jbaru v. K, E. (1905) aC. W. N. 474 n: oes a 567 
Jharu Mandal v. Khetra Mohan (1926) I. L. R, 54 Calc. 15; 43C. L. J. 564; 

30 C. W. N. 729 wan eee 73 
Jiban Krishna Chakrabarty v. Abdul Kader Chowdhury %1933) 57 C. L, J 

477 ; 37 C. W. N. 689 ter . 531 
Jitendra Nath v. Governament of Bengal (1932) 36 C. W. N. 1083 Ves 186 
Jobnson v. The Madras Railway Company (1905) 1. L. R. 28 Mad. 479 ae 121 
Jones v. Williams (1837) 2 M, & W. 326 “se ee. 66 

“ Jos Bahadur Thafa v. Emperor—A. I. R. [1930] Ran, 227 eas saa 596 
Jotindra v. Sourindra (1927) 31 C. W. N. 818 wi eee 38 
~- Jumun v. Nand Lal (1892) I. L. R. 15 AlL 1 ive 539 
|, Jyoti Prasad Singh Deo v. H. V. Low & Co. (1929) I, L. R. 57 Cale, 1189 . 21 

K 
Kabil Gazi v. Madari Bibi (1933) 57 C. L. L 106 jwa 466 
Kailash Chandra Tarafdar v. Gopal Chandra Poddar (1926) J. L. R. 53 Calc. 

781 ; 30 C, W. N. 649 3 43 C. L. J. 345 ie «os 33, 548 
Kamini o. Chandra Pode (1889) I. L. R. 17 Calc. 373 is ee 53 
Kanhaiya Lal v. Stowell (1880) I. L, R. 3 All. 581 se ‘ee 540 
Karimannessa Bibi v. Juran Mandal (1932) 59 C. L. J. 318 ns Pe 362 
Kashi ø. Sadashiv (1895) I. L. R. 21 Bom. 229 bot ar 295 
Kayastha Co. Ltd v. Sita Ram Dube (1929) I, LI R. 52 All. 11 ... ves 104 
Kettlewell v. Watson (1882) a1 Ch. D. 685 bee ees 474 
Kettlewell v, Watson (1882) 21 Ch. D. 685 (on appeal 26 Ch. D. 501) ‘ie 479 
Khaw Sim Tek v. Chuah Hooi Gnoh (1921) L. R, 491. A.-37.- i es a 159 
Kodoth Ambu Nayar 2, eee State for India in Council, dap G IN 

R. 47 Mad. 572 oan 57 
Krishna Kishore De v. Nagendra Bala Chaudhurani (1921) 34 C. L. | fies ame 86 
Krista Kishore Bose v. Pancharam Maity ( 1927) 47C.L J. 467 aa. avs 413 
Kristo Chunder Chatterjee v. Wise (1870) 14 W. R. 70 ea te 425 

‘Kuthali Moothavy v. Peringati Kunharankutty (1921) I. L R. 44 

Mad, 883 E ose dee 57 

l ' L 
Lachmi Lal v. Ganesh Chamar—A. I. R. [1932] Patna 259 isi Pais 529 
Lachmi Narain v. Kishan (1915) I. L. R. 38 All. 126 : ses a 90 

: Lal Ram Singh v. Deputy Commissioner of Partabgarh (1923) I. L. R. 45 

All. 596 eee 214 


Laliteswar Singh v. Bhabeswar. Singh (1909). 9 C. L. J. 561; 13C. W. 


+ 
, 


Last v. Landes Assurance Co. Corporation [1885] 10 A, C. 4985 14 Q. 
B. D. 239 

Laycock v. Pickles (1863) 4 B. & 5. 497 

Laycock v. Pickles (1863) 33 L. J. Q. B. 43 

Lekhraj Roy e Kanhya Singh (1874) L.R.1 1. A 317 

Lopez v. Muddun Mohun Thakoor (1870) 13 M.I. A 467 

Lord Advocate v. Young (1887) 12 App. Cas, 544 ave M 

Louls Edward Lanier v. The King [1914] L. R. A. C, 221 ; (1913) 18 
C. W.N. 98 


a“ 


ane eae 


M 

Madhab Sukul v. Cebnarain (1919) 24 C. W. N. 138 iii 
Mafizuddin Mandal vs Rahima Bibi (1933) 58 C. L. J 73; 3 C. W. 
< N 1043 one Zeus 
Maharaja of Kolhapur e. Sandaram Ayar (1694) I. L R. 48 Mad. 1 
Mahendra Narain Roy v. Janakinath Roy (1930) I, L, R. 58. Calc, 66 
Mahim Chandra Gope v. Naba Chandra Chowdry (1926) 44 C. L. J 288 =. 
Mahomed Ismail Arif v. Ahmed Moola Dawood (1916) L. R. 431. A. 127; 

24C. L. J. 198; 20 C. W. Ni. 1118; I L. R. 43 Calc. 1085 
Mahomed Nashim v. Kashinath (1898) 3 C W. N. 108 ei es 
Malkarjan v Narhari (1600) I. L. R, 25 Bom. 997; L. R. a7 I. A. 216 ane 
Mamfru Chaudhuri o Emperor (1923) I. L. R. 51 Cale, 418; 38C. L. 


oot 


oon 


J]. 397 sas i 


"Mangal Chand Dudhuria v. Abinash Chandra Banerji (1970) Civ. Rev. 1297 
of 1929 iva 

Mangamma v. Mahalakshmamma (1929) L. R. 57 1. A. 56; I. L. R. 53 Mad. 
18; 51 C. L. J. 168 > 


Manipur Dey v. Bidbu Bhusan Sarkar (1914) I. L. R. 42 Calc. 158. 

Manja v. Kadugochen (1883) I, L R. 7 Mad. 89 

Manjunatha Kamti v. Devamma (1902) I. L. R. 26 Mad. 185 awa 

Masit Ullah v. Damodar Prasad (1926) L. R. 53 I. A. 204; gt C. W.N, 
293; L. L. R, 48 All, 518; 44C. L. J. 321 


Mathewson v. Ramkanai (1909) I. L, R. 36 Calc. 675 
tilal Kalowar v. The Emperor (1931) 36 C. W. N. 163 

Maung San Myin yw. Emperor (1929) I. L. R. 7. Ran, 771 

Mc Lean v. Me Kay (1873) SP. C..327 

Merryweather v. Nixan (1799) 8 T. R. 186; 2 Sm. L, C. (sth Ed) 456 

Mersey Docks and Harbour Board v, eg [188218 A. C. 891 

A Ry. Co. v. Hantchwood Brick and Tile Co, (1882) 20 Ch. 

. D ssa ie, oF 


Midnapore Zemindary Company w. Uma Charan Mandal (1923) a3 C. W. 
N. 181 


wee 


eon 


Mir Eusuff v Panchanan (1910) 11 C, L. J.:639 ; 15 C. W. N. 800 
Mobunt Bhugwaa Ramanuj v. Ramkrisind Bosè (1919) 26 C. W. N, 722 
Mohesh Majhi v Pran Krishna Mandal (1904) 1 Č, L, J. 138° u., ia 
Mubammad Sadik Khan v. Masihan Bibi (1930) I. L. R. 9 Pat. 417 
EMujibar Rahaman v. Isub Surati (1928) I, L, R. 56-Cale..15 ; 49 C.L. J. 1 


PAGE, 


413 


xly 


Mukta Keshi v. Ramani (1926) A. I. R. [1997] Cale. 195 sey s 


Murari Lal ø. David (1924) I. L. R. 47 All, 291 aes 
Mussamnt Goura Choudhurain 7 Chummun Chowdhury (1864) WR. Gap. 
No 340 ii ey 
Musst. Umatul Batul'v. Musst. Nauji Koer (1905) 11 C. W, N. 705 = es 
Mathu Korakhai Chetty v. Madar Ammal (1919) I. L. R. 43 Mad. 185 ape 
N 
N. E. Railway Company v. Hastings [1900] A. C. 260 gi ni 
Nabendra Kishore Roy v, Choudhury Mian (1929) 52 Ons Cem 58a Gi 
Nabu Sahu v. Kamdev Maity (1927) 47 C. L. J. 87 Sa ya 
Nahani v. Nathu Bhau (1883) I. L. R. 7 Bom. 414 = a 
Naimnddin Biswas o ‘Moniruddin Laskar (1927) 47 C. L. 13 Ba; 32C. W. 
N. 299 A 
Nand Lal Singh v. Beni Madho Singh (1918) I. L. R, 40 All, 67a Se 
Nand Ram v Ram Prasad (1830) I. L. R. 2 All. 641 yah Gn 
Nanoo Sheik’s case (1926) 1 L. R. 51 Bom. 78 i si 
Narasinha Raju v. Veerabhadra Raja (1893) 1, L. R. 17 Mad. 287 seam 
Narendra Nath Kumar v. Atul Chandra Banerji (1917) a7 C. Le J. 665; 41 
I. C. 837 av see 
Naubat Rai v. Dhaunkal Sing (1916) I. L. R. 38 All. 184 is seas 
Nawab Sidhee Nuzhur Ally Khan v. Rajah Ojoodhyaram Khan (1866) 10 
M. I. A. 540 
- Neckbar Sahai’ v. Prakash Chandra Nag Chowdhury (1928) I L. R. <6 i 
Cale, 608 ev 
Nilcomul Lahuri v. Jotendro Mohun Lahuri (1881) I. L. R. 7 Cale. 198 ia 
Noai Chowkidar v. The Official Trustee of Bengal (1929) 49 C. L. J. 4823 en 
Nowbut Singh v. Chutter Dharee Singh (1873) 19 Suth. W. R. 222 via 
aos ; 0 
Official Assignee v. Khoo Saw Cheow [1931] A. C. 67 a pea 
Official Receiver v. Chettyar Firm (1930) L. R. 58 I. A. 115; 53C. L. 
1. 373 She ive 
P 
Pachi Dasi v. Bala Das (1609) 13 E€. W. N. 1031 : ‘aes ae 
Panna Lal Lala v. Abdul Gani (1929) 33 C. W. Ne gar ` w 
Pateshri Partap Narain Singh v. Rudra Narain Singh (1904) I. L. R. 26 
All. 528 ies su 
Peerkha Lalkha © Bapu Kashiba, Mali (1923) 25 Bom. L. R. 375 sae 
Pereira v. Emperor (1926) 23 Bom. L. R. 674 pe? RA 
Perumall Pilai v. Raman Chettiar (1917) I. L. R. 40 Mads 968 ... me 
Phul Kumari v. Ghanshyam Missra (1907) I. L. R. 35 Calo 202; 7C. L, 
J. 36 i “ee 
Pichayee v. Sivagami (1890) I. L. R. 15 Mad. 237 ins re 
Pandicherry Railway Co. v. Income Tax Commissioners (1931) L. R. 581. A. 
239; 54C. L. J. 381 oes e 
Pope 0. Offisial Assignee (1933) L.R 601. A 3623; 98CyL. J. 471 al 


xy. 


5 Paak 
Pramila Gupta v. Prentice (1932) 36 C. W. N 669 w KA 192 
Prosunno Kumar v. Jamaluddin (1912) 18 C. W. N. 327 eee Res 423 
| 0 
Q. E. v. Bepin Behary Dey (1397) a'C. W. N. 71 een aan 567 
Q. E. v. Indra Chunder Pal (1898) 2 C. W. N. 637 vee ee 567 
Q. E. v. Kita Baisnavi (1897) 2 C. W. N. CLXXX si sa 567 
Q. E. v. Nagla Kala (1896) I. L. R. 22 Bom 235 ae sh 564 
Q. E. v. Salemuddin (1899) I. L. R 26 Calc. 569; 3C. W N 393 es 564 
Q. E. v, Tatya Bin Appaji (1895) I L. R. 20 Bom. 795 , di re 568 
Queen v. Leathem [1901] A. C. 498 sis abe 220 
Queen-Empress v Babu Lal (18394) I. L. R.6 All. 509 sin siia 564 
Queen-Empress v Bhima (1892) I. L.R 17 Bom, 485 vee vs 592 
Queen-Empress v. Kamalia (1886) I L. R. 10 Bom. 595 a m 593 
R. 
R. v. Fowler (1821) 4 B & Ald. 273 isa “a 517 
R. ø. Norfolk Co. (1891) 60 L. J. Q. B. 380 re 587 
Radha Kishan Marwari o. King Emperor (1932) I. L.R 12 Pat. ‘46 ese 556 
Radhamoni Devi v. Collector of Khulna (1900) L. R. 27 I. A, 136; LL R. l 

27 Calc. 943 j e i 158, 303 
Radhanarain v Parna Chandra (1930) 34 C. W. N 671 ` 4 . 449 
Rahim Sheikh o Emperor (1923) I. L. R. 50 Calc. 872 3 37 C- L J 595 ver S17 
Rai Rajendra Kumar Ghose v. Rash Behari Mandal {1931} L, R. 58 I. A-68 ; 

: 53C. L J 390;35C. W. N. 669 aa xs 148 
Raj Narain Rao o Ram Sarup (1929) I. L. R. sa All. 480. ee ues 548 
Raja Bejoy Singh Dudhoria v. Commissioner of Income Tax, Calcutta (1933) 

L. R., 601 A. 196; 57C L. J, 503 sa sei 404 

Raja of Ramnad v. Velusami Tevar (1920) L. .R. 48 I. A. 453 33G L, i 

. Ja 218 ae was 35 
Rajani Kanta v. Rama Nath (1914) 19C. W. N. 458 i ; ina 423 
Rakhal v. Satindra (1906) 5c. L.J. 348 - y= E a 293 
Ram Kumar Bhattacharjee v. Ram Newaj Rajguru (1904) A L. R. 31 

Calc. 1021 ‘as i 148° 
Rafa Lal v. Khiroda Mohini (1913) 18 C. W. N. 113 g; soa 423 
Ram Narain 7. Harnam Das (1919) I. L. R. 42 All. 170 ME” 440 
Ram Ranjan Chakerbati v. Ram Narain Singh ( sesa IL L. R. 22 a Cale 533 3 

L. R. 221. A 60 a - 397 
Ram Sundar Lal v, Lachmi Narain (1929) I.L R. st All. 430; 33C. W. . 

N. 699 A ase 169 
Rama v Krishna (1888) I. L. R. 12 Mad. 49 ii 206 
Ramabhadraraju Bahadur v. Maharajah of Jeypore (1919) L, R. 461. ne Ist + 

30 C. L. J. 209 Pie sie 432. 
Ramalinga v. Samiappa (1889) I. L. R 13 Mad. 15 ` 483 
Ramanna v. Venkata (1838) I. L. R. 11 Mad ay6 go 
Ramasami ø. Sundaralingasami (1899) I- E. R. 17 Mad. 422 : 342° 
Rangasami Gounden v. Nachiappa Gounden one) L.R 4a I; A. 72% 29 

Ce be fesi . Ja ten 389s 


xvi 


~ 


Rani Chatra Kumari Debi's Case (1931) J. L. R. ro Pat, 851 as ae 
Rani Deka v. Braja Nath (1897) I, L. R. a5 Cale. 97 ga pk 
Rani Janki Kunwari v. Raja Ajit Singh (1887) L. R. 14 i A. 148; A L. R. 15 

Calc, 58 ; ia w 
Rathis Chandra Munshi v Amulya Charan Ghatak (1930) 34 C, W, N. 741 ... 
Reg v Word (1867) 10 Cox. Cr. C. 573 cate ie 
Rex v. Duke of Leinster (1924) 1 K. B, 311 wie. is 
Rex v. Yarborongh (1824) 3 B. & C. gt si eis 
Rukumali v. The Emperor (1917) 22 C. W. N. 451 PR aes 

; a S 

Sabapathi y. Somasundaram (1882) I L. R. 16 Mad. 76 ; ae 
Sarat Krishna Bose v. Bisweswar Mitra (1926) 31 C, W. N. 576°... ie 


Sarat Kumar Roy v. Official Assignee. of Calcutta (1930) 34 C..W. N. 631... 

` Sarifun Mandalin w. Feradoul Khatun ~A. I. R. [1923] Cale, 578...+ 

Sarno’s Case-[1916] 2 K. B. 742 aus 

` Sartaji v. Ramjas (1923) I. L. R. 46 All. s9 3 

Satish Chandra Chakravarti v. Ram Dayal De (1920) I. L. R. 48 Calc. 488 ; 
a4 C, W. N. 982 ; 32 C. L-J. 94 sé 

Satyendra Nath OET v. Charu Chandra Majumdar (1927) 45 C. L. 
J. 557 vee 

Secretary: ~of State v. Chellikani Rama Rao (1919) I. L. R. 39 Mad. 617 Sa 

Secretary of State v. Girjabai (1927) L. R. s4 I A, 459; 46C. L. J. 420 

Sethayya v Subramanaya Somayajulu (1929) L. R. Seay A. 146, 49C. L. 
J. 566 ai 

Shahasaheh v. Sadashiy-(1018) I L.R 43 Bom 575 7 

Shaikh Mabomed Chaman v. Ramprasad Pinga WA 8.B. L, R, 398 22 


+ 


W. R. 52 (aote) ia ‘as 
Sheo Prasad v. Narain’ Bai (1925) 1. L. R. 48 All. 468 re “i 
Shri Balsu Ramalaksmamma v. The Collector of. Godaveri (1899) L R. 26 

I, A. 107 k 


". Shrimat Somdara Bal v. The Collector of Belgaun (1918) L.R 46 I, A. sae: . 
23C W.N. 753 hice ae e 


Shivubal v. Shiddheswar (1920) I. L. R. ‘45 Bom 1009 
Sibesh Chandra Pakrashi v. Bidhu Bhusan Roy (1928) I. L. R. 55 Cale TH 
Siqueira v- Noronha (1934) 59 C. L. J. 494 ioa des 
Sital Prasad v Imam Bakhsh (1883) All. W. N. 47 te ty 
Skinner v. Naunihal Singh (1913) 1. L. R. 35 All. 311; ; L.R, 40 I A- Or 
17C. L. J. 555 See a 
Skippers & Co. v. E V. David (1926) I. L. R, 48 All, 821 on 
Somasundaram Chettiar v. Vaithilinga Mudaliar (1916) I. L. R, 40 Mad. 846 . 
Sonvell v. Smith [1925] A. C. 700 aT sáà 
Sreeputty Roy v. Loharam (1867) 7 W. R. 384 
Sri Krishan Das e Nathu Ram (1926) 45 C L. J. 386391 C. W. N 462 ; L. 


R. 541. A. 79; 1 L. R. 49 All. 149 ats 
Sri Thakur Ram Krishna v. Ratan Chand (1931) 53C L, J. so 35 C. ms 
N. 84r 


Srimath Jagannatha Charyolu v. E EEN (1914) LL. R. = 9 Mad. 91... 


435 


Oxvi 


s 
PAGE. 
Srinath TT v. Dinabandhu Sen CANA L L. R. 42 Cale, 459; L.R pu LA. 
120C. L.J] 384 o: ja se NGF 
Stallman’s. Cae (1911) 4 C L. l 375, LL R. zo “Lale, t64; 15C. W. 

N. 10553 ; < NE sah aoe 193 
Styles v. New York Life Insurance Co. [18590] 14 A. C. ngi iis 176 
Subodh Chandra Roy Chowdhury » King Ene (29247 40 C. L. J. 4835 oe 8 

29 C! W. N. 98 a is 189 
Subramania Ayyar v. Sellammal (1913)! LR. 39 Mad. 843 ae eee 451 
Sunananda e, Lala Santi Prakas Nanley (1924) 29 C. W. N 4ft . ts 307 

Suraj Prasad v. W. W. Boucke (1930) 5 Pat L. J 371 sis an 539 
. Surendra, g. Raghunath (1923) 27 C. W. N. 501 ii r 293 
Surendra Nath Pal Chowdhury o Draje Nath Pal Chowdhury (1886) LL R. : 

13 Cale. 252 3 ae 326 
Surjiram Marwari v. Barhamdeo Persad( 1905) 1 C. L. J. 337 an BTA 478 
Suryanarayana v. Patanna (1918) L. R. 45 LA. 209 ; 29C. L. | 153 gah 435 
Sussex Peerage Case (1844) :1 CL & F 65 574 
Syed Hyder Ali v, Omrit Chowdhury (1864) W. R. Gap’ No, Act x Ral. 42... 492 

: ie , 
T. G. Singleton o King-Emperor (1924) 41 C. L. J. 89 ee s o i7 
Tagore v. Tagore (1872) 9 Beng. L. R. 377. ae sk 86 
Talebili v. Abdul Aziz (1929) £ coc. L J 566; LL. R. 37 Calc. 1013; 24 

C.W. N. 66 sas oe 421 
Tepu Khan v. Pajani Mohan Das (1895) I. L. R. 25 Calc. 532 ue šie 327 
Thakurmani v. Dai Rani Koeri 11906) I L. R. 33 Calc, 1079 ° ... ses 295 
Thakurya v. Sheo Singh (18:0) I L. R. 2 All 872 ih 540 
The Municipal Council of Sydoey v, Margaret Alexandra Troy’ (1927) 47 

C. L. J. 234 442 
The Official Trustee of Bengal v. Goba:dhan Guchait oe) 33 c. W. N. 231 336 
Tillibai v. Emperor (1922) 82 L C. 151 acre sa 576 
Tiru Venkatachariar v. Venkatachariar (1914) 26 M. L. I. aig rr Sue 139 
Tura Sardar v. Emperor (1930) 52 C. L. J 177 fen. ve 555 

° U 
Upendra Nath Hazra v. Pam Nath Chowdhury (1606) L L. R. 33 Cale. 630 ; 

gC. L. J. 759 ws T 147 

y 

V. R. Venkataraman 9. Emperor —U. B R, (1907—1904) 1 ae ae 877 
Vacther & Sons Ltd. v. London Society of Compositors [1613] A.C. 117 s 57-4 
Vagliano v. Bank of England (1889) 23 Q B. D. 243 m 545 
Varden Seth Sam v. Luckpathy Royjee Lallah (1562) 9 M IL A 303 ee 139 
Venkappa v. Narasinha (1837) |. L. R. 10 Mad. 187 a 347 
Venkatalingama v. Raja Dhanjaraj Girii A. 1. R. [1999] Mad 826 “a 35 
Vidya Vatuthi’s Case (1¢21) L. R, 48 I. A. 302; 26C. W.N 537: LL. R.. 

44 Mad. 831 Sa uae 157 
Virchard v. Kondu (1915) I. L. R. 99 Bom. 729 ie. O a 295 


avii, 


wW 


Wali Mohammad v. Mohimnud Baksh (t929) L. 


J s8 > i 
Webb v Macpherson (1903) L. R. 30 |. A. 338; 
Whelan v. Henning [1926] A. C. 293 
Williams v. Singer—L. R. [1921] 1 A. C. 65 
Williamson v. Barbour (1877) 9 Ch. D 529 


R. 57.1. A. 85; 51 C. L, 


I. L. R. 51 Cale. 57 


Z 
Zibal v. Laxman (19048) 27 N. L. R. 504; A. I. Re 1992 -Nag. 17 ; 134 
I. C. 861 ` ai Se 
Zulfikar Husain v. Munna Lal (1880) I. L. R. 2 All. 148 , Sas ves 





an 
È tae o> Mee 
D ba, COL LES, A 


The Caleutii Eaw “Journal, 


Reports. 


PRIVY COUNCIL. 


PRESENT :—Lord Macmillan, Sir John Wallis and Sir Georg 
Lowndes, 


MUSAMMAT SAT BHARATI ce 
v. 
BARKHURDAR SHAH AND ANOTHER 


[On APPEAL FROM THE HIGH COURT oF JUDICATURE AT 
LAHORE. | 


Punjab Limitation (Custom, Act, (Punjab, Act 1 of 1920)" Alienation ? — 
Transfer by widow, not merely of her life catate, but tne full estate in the 
property, with concurrence of next heirs 
Under the Customary Law of the Punjab, where a widow who is entilled 

only toa lifeestate in ancestral property, transfers merely -her life estate, it 
does not amount toan “alienation ” within the meaning of Articles 1 and 2 of 
the Punjab Limitation (Custom) Act, 1 of 1920, but where she purports to trans- 
ter, not merely her life interest, but the absolute estate in the property itself, 
with the concurrence of the next reversioner, such transfer is an ‘‘alienation ” 
within the purview of the Act, and a suit to set it aside must be brought within 
the special period of limitation thereby prescriked. 


Appeal No. 66 of 1932 from a decree of the High Court, 
Lahore, dated the 220d January 1931, which reversed a decree 
of the Senior Subordinate Judge, Jhang, dated the 3rd March, 
1927, and dismissed the plaintiffs suit. 


The main question for determination in the appeal was whether 


the plaintiff-appellant’s suit to recover possession of property trans- 
ferred by Mst. Nur Bari, the previous holder of the property, in 
favour of the defendants-respondents, was barred by limitation 
under the Punjab Limitation (Custom) Act, 1 of 1920. 


Dunne, K. C. and Wallach, for the Appellant, submitted that 
the suit was governed by article 141 of the Indian Limitation Act, 
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and was not barred, and that the transfer by Mst, Nur Barigwas 
merely of her life interest in the property, and did not amout to 
an “alienation ” for the purposes of the Punjab Act, 1 of 1920. 


[ Their Lordships observed that the question turned solely upon 
the true construction of the document. | 


DeGruyther, K. C., Narasimham and Zafarullah Khan for the 
Respondents were not called upon to argue. ; 


Their Lordships’ judgment was delivered by 


Sir Geðrge Lowndes :—Thisappeal arises out of a suit brought 
by the, appellant to recover possession of certain immovable pro- 
perties situated in the Jhang District of the Punjab which are’ said 
to be of considerable value, and for a declaration of her right of 
ownership tin, certain other properties which were in the possession 
of mortgagees. 


The properties in question had formed part of the estate of 
one Amir Shah, who died without issue in 1862. He was 
succeeded under the customary law applicable to his family by 
his widow, Fateh Bibi, by whom the mortgages in question 
appear to have been made. It is common ground, that she took 
only a life estate, but in the year 1907, she executed a’deed of gift- 
of the properties in favour of two persons named Isa Shah and 
Ghulam Akbar Shah. She died on the 3rd January, 19177, and 
On the 3rd May, 1913, a suit was brought by two ladies of the 
family, Nur Bari and the present appellant, against the donees, 
claiming the. properties jointly as the then heirs of Amir Shah, 
and charging that the gift was invalid. Nur Bari was the widow 
of one Hassan Shah, who it was said would have been the next 
heir if he had been alive, and the present appellant the daughter 
of Hassan Shah by another wife. They said in their plaint that 
there was no disagreement between them, and asked that the 
properties might be awarded to either of:them orto both. The 
trial Court on the 30th November, 1917, passed a decree in favour 
of Nur Bari alone, on the ground that she was the preferential 
heir. The decree was silent as to the quality of her estate, but 
it is not now disputed that, taking as the widow of Hassan Shah, 
she would only hold for her life, the appellant, if she survived, 
being the next reversioner. 

Almost :immediately after this decree was passed, namely, 
on the 21st December, 1917, Nur Bari, with the now undisputed 
concurrence of the appellant, executed a document described as a 
famhk-nama (settlement) in favour of the present respondents. 
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It Sas registered on the 30th December, 1917; mutation in their - 


names was duly effected in the Government records, and they 
entered into and remained in undisturbed possession until the 
institution of the appellant’s suit on the 16th June, 1924. Nur 
Bari died in July, 1919, during the pendency of an appeal filed 
by the donees of Fateh Bibi, which was eventually dismissed. 

The Subordinate Judge by whom the suit was tried decided 
in favour of the appellant, and passed a decree in the terms of the. 
prayer of: her plaint, This was reversed by the High*Court and 
the suit dismissed. She has now appealed to His Majesty in 
Council. 3 

First among the questions involved in the argument before 
the Board is one of limitation. The High Court held that the 
suit was barred under Punjab Act I of 1920, which provides a 
special period of six years in suits to set aside alienations of 
ancestral properties in that province. The materil provisions, 


contained in Articles x and 2 of the Schedule to the Act, are as: 
follows :— 


I 





















Period < iia 
Description of suit, of a e EN ar 
limita‘ion BINS 70 ToN; 
1. A suit for a declaration that an 6 years Firstly.—Ilf the alienation 
alienation of ances:ral immoveable is by a registered deed 
.. property will not, according to cus- the date of registra- 
tom, be binding on the plaintiff after ton of such deed. 
the death of the allenor or (if the i . 
alienor isa temale) after her death 
or forfeiture of her interest in the 
property. 
2. A suit for possession of ancestral 
immoveable property which has 
been alienated on the ground that 
the aliengtion is not binding on the 
plaintiff according to custom. 
(a) if no declaratory decree of the 
nature referred to in article I is 6 years 


As above. 
obtained. 





The learned Judges were of opinion that the famik-nama 
effected an alienation of the properties which were admittedly 
ancestral, and that therefore the suit, not being brought within 
six years from the date of its registration, was out of time. In 
the Indian Courts it was contended that the registration of the 
document was invalid, and therefore ineffective for the ‘purposes 
of limitation, but this was not seriously disputed before their 
Lordships, who have no doubt that it .was im fact (as the High 
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Court held) duly registered. The real contention of the NAN 
counsel has been that the document did not effect an alienation 
of the properties within the meaning of the articles cited, but 
only purported to pass to the respondents the limited interest 
of Nur Bari, with which she was perfectly competent to deal. 
“ Alienation” * is not defined in the Act, and it may not be easy 
to say exactly what it connotes, but their Lordships will assume for 
the purposes of the present case that a mere transfer by Nur 
Bari of her life estate would not be within the purview of this 
enactment. They think, however, that the true intent of the 
document was not merely to deal with Nur Bars life interest. 
but to make over the properties themselves to the respondents, 
The langusge used is at least wide enough to bear this construction, 
and the concluding paragraph is, their Lordships think, capable 
of no other explanation. It is to the following effect :— 

“After my death Mst. Sat Bhari my (step)-daughter and 
daughter of Mian Hassan Shah was to succeed me. She accepts 
and ratifies this Tamlik (settlement) of her own accord and free 
will, Herthumb-mark has also been secured in support of the 
above fact. She will accept and ratify this Tamlik also at the time 
of registration.” 

There could in their Lordships’ opinion be no reason to bring 
Sat Bharai (the appellant) in to accept and ratify the gift if it was 
only of Nur Bari’s life interest. The natural and, indeed, the only 
reasonable explanation of this is that the ladies thought that 
between them they held and could deal with the full estate. The 
first respondent to whom the one moiety was to go was apparently 
the nearest male relative of Nur Bari in her own family, while 
the second respondent who was to take the other moiety was the 
sister’s son of the appellant, who was not married. A division 
of the estate between them would seem to be just the sort of 
arrangement that two ladies in their positionand on friendly terms 
would desire. 

It is also not without significance that the appellant in the 
trial Court set up the case that her signature to the document 
was obtained by fraud, which was not only (as has been held by 
both Courts in India) untrue, but is hardly consistent with the 
case now made that the transfer was merely of the life interest of 
Nur Bari. 

Reading the document as a whole, and taking into account the 


* But by Section 3 of Punjab Act 1 of 1920, ‘ alienation’ includes any 
testamentory deposition of property.—K. J R, 
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anae circumstances, their Lordsbips can see no reason to 
dissent from the conclusion come to by the High Court, namely, 
that there was an alienation by the zamlik-nama in favour of 
the respondents, and that consequently the appellant’s suit was 
out of time. In these circumstances there is no necessity to 
consider the other and possibly more complicated questions which 
have been discussed in the argument before them. 

In their Lordships’ opinion the present appeal fails and should 
be dismisse 1 with costs, and they will humbly advise His Majesty 
accordingly, 

HS. L. Polak & Co: Solicitors for the Appellant. 

Ram Singh Netra: Solicitor for the Respondents, 


Ke Je Re if Appeal dismissed. 
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N 


Before Mr. Justice S. N. Guha and Mr. Justice Charles Bartley. 


ASUTOSH PRAMANIK 
D. 
JIBANDHAN GANGULY.* 


Kabuliat—Lease of garden land--Furpose of the lease~Bengal Tenancy Act 
(VIL of 1885) tf applicablemTenant, holding over, if a trespasser. 


Where a Kabuliat showed that the lease was in respect of garden land, ona 
part of which the tenant was allowed to have his dwelling place and there was no 
indication jn it that the lessee was to be treated as a raiyat under the Bengal 
Tenancy Act, or that the purpose of the lease was agricultural o1 horticultural. 


Held that the lease was not governed by the Bengal Tenancy Act. 


A person, who was on the land on payment of rent after the demiso of his 
father who was holding cver for a number of years after the expiration of the 
terms of his lease was not in the position of a trespasser and no suit for estab- 
lishment of title against him was necessary 


Suit for ejectment after notice to quit. 


* Appeals from Appellate Decrees Nos. 729 and 730 ‘of 1931, against the 
decrees of Babu Daibaki Lal Sen Gupta, Subordinate Judge, and Court of 
24-Parganas, dated the 23rd December, 1030, affirming those of Babu Surendra 
Nath Mitra, Munsiff, First Court, Sealdah, dated the 23rd December and rath 
August, 1929 respectively. 
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The material facts appear from the judgment. : 


Messrs. Sitaram Banerjee, Prosanta Kumar Bose, Phani Bhusan 
Chakravarti and Sudhansu Sekhar Mukherjee for the Appellant. 


Mr, Ruptendra Kumar Mitterand Dr. Bijan Kumar Mukherjee 
for the Respondent. 

C. A. V. 

The following judgment was delivered : 

This is an appeal in a suit for ejeciment after service of notice 
to quit. The father of the defendant No. 1 held the land in suit 
under a registered lease for nine years, and, on the expiry of the 
term of the lease, was holding over till his death. The defendant, 
after the demise of his father bas been in possession as a lessee, 


. on payment of rent. The ground on which the defendant No. r 
` was sought to be ejected was that he had, in contravention of the 


term of the lease, cut down trees standing on the land. The claim 
for eviction as made by tbe plaintiff was resisted by the defendant 
No. 1 whose defence, so far as we are conceined with the same 
in this appeal, was, that his father had acquired the right of 
occupancy in the land in suit, and that the claim for eviction was 
not maintainable. The Courts below have decided all the questions 
arising for consideration in the case, as indicated by the various 
issues raised in the trial Court, against the defendant No. 1, and 
the defendant has appealed to this Court. 

The main questions on which the decision of this appeal turns 
are, whether the Bengal Tenancy Act governs the tenancy created 
by the Kabuliat executed by the father of the defendant No. r in 
respect of the land in suit ; was the purpose of the lease agricul- 
tural, as has been contended for by the defendant? Had the 
defendant No. t acquired right of occupancy in the land in suit ? 
Did his father acquire the right to cultivate the land by virtue of 
the lease executed by bim ? The decision of these points depend 
upon the construction of the Kabuliat executed by the father of 
the defendant No. r in favour of Sm. Basanta Kumari Debi, in 
the year 1319 B. S., Ext. 2 in the case. The document has been 
placed before us; and almost every word containedin the same 
has been commented upon by the learned Advocates appearing 
for the parties in this appeal. Ona careful consideration of the 
terms of the Kabuliat, it appears to us to be clear that the land in 
suit was leased out to the defendant’s father, in orderto enable 
him to live on a part of the same, which was garden land, with 
trees standing thereon ; a list of trees standing on the land leased 
out, was specifically given ina schedule appended to the Kabuliat, 
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Th@lessee was required to take care not to injure the trees, in 
plucking the fruits therefrom. There was a definite stipulation 
to the effect that if the tenant in any way injured the orchard, the 
tenant was liable to eviction, even within the period mentioned in 
the lease. There was a provision for raising crops, contained in 
the kabuliat, whatever that might mean ;—but the purpose of the 
lease was appropriation of fruits of the trees standing on the land, 
which was garden land. The clause relating to eviction on the 
trees being injured, and the special yrovision against cutting down 
trees, completely negatives the idea of the land leased out being 
agricultural, and the term of the lease made the use of the land 
for agricultural purpose impossible. The Court of appeal below 
has held on a construction of the Kabuliat, that the father of the 
defendant acquired the tenancy for residential purposes coupled 
with the right to gather the fruits and the fish reared in the tank, 
standing on the land; and we are in agreement with that Court 
in coming to the conclusion, that the tenancy created by the 
Kabuliat executed by the father of the defendant No. 1, was 
not a tenancy for agricultural or horticultural purposes. 

In the above view of the case, we are clearly of opinion that 
the contention of the defendant No. 1 that the Kabuliat gave the 
lessee the right to cultivate the land and grow crops on the same, 
cannot be allowed to prevail. In our judgment, in the case before us, 
where the Kabuliat shows that the lease was in respect of garden 
land, on a part of which the tenant was allowed to have his dwelling 
place ; and where the lease contained no indication that the lessee 
was to be treated as a ralyat under the Bengal Tenancy Act, or that 
the purpose of the lease was agricultural or horticultural, the lease 
cannot be held to be governed by the Bengal Tenancy Act. If 
the lease was not governed by the Bengal Tenancy Act, as we hold 
it was not, Section 182 of the said Act, on which reliance was 
placed on behalf of the defendant No. 1, could not have any 
application whatsoever, to a portion of the garden land on which 
the lessee dwelt. The conclusion therefore follows that the defen- 
dant No. 1, appellant in this Court, had not, and could not have 
acquired a right of occupancy in the landin suit, regard being 
had to thé tenaricy created in respect of the same, and regard 
being also had to the position that Section 182 of the Bengal 
Tenancy Act could not ke held to heve any application in the case 
before us, The defendant No. 1 was not therefore in a position 
to resist the claim for ejectrrent as made by the plaintiff in the suit 
out of which this appeal has arisen. 
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A question of subsidiary nature raised in support of the apgeal, 
has to be considered next. It was argued in support of this appeal, 
that on the facts and in the circumstances of the case, the plaintiff 
was not entitled to maintain the suit without payment of advalorem 
court-fees. According to the defendant, it was necessary for the 
plaintiff to institute a regular suit to establish his title, on payment 
of court-fees. It was pointed out in this connection, that the 
defendant No. 1.wasa minor, and that his holding over after the 
expiry of the term of the lease, did not make him a tenant, who 
could be evicted afier service of hotice to quit, or in other words, 
the snit as instituted against the defendant was not a suit for 
ejectment as contemplated by Sectioh 7 (XI) (cc) of the Court- 
fees Act, Itis only necessary to mention in this connection, that 
the defendant No. r claiming to be on the land on payment of 
rent after the demise of his father, who was-before his death hold- 
ing over, fora number of years, after the expiration of the terms 
of his lease, could not be held to be in the position of a trespasser 
on the land, against whom the plaintiff had to proceed by way of 
getting his title established in a properly constituted suit. The 
objection raised by the defendant to the non-maintainability of 
the suit for ejectment, as instituted by the plaintiff, appears to us 
to be without substance, and must be over-ruled. 

In view of the conclusions we have arrived at, on the questions 
arising for consideration in this appeal, the appeal fails and it is 
dismissed with costs. 

The application made by the appellant for the reception of 
additional evidence in this Gourt, is rejected. 

S. A. Wo. 730 of 19931. i 

In accordance witb, and as a necessary consequence of our 
judgment in Second Appeal No. 729 of 1931, this appeal, 
arising out of a suit for rent brought by the plaintiff eespondent 
against the defendant No. 1, appellant in that appeal, must be 
dismissed. ; ; 

The appeal is dismissed. There is no order as to costs in 
this appeal. 

P, Re Appeals dismissed, 
g 
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Before Mr. Justice H. R. Panckridge. 


KALACHAND BYSACK 
v. 
> AMULYADHONE BANERJEE.* 


Guardian-ad-litem—Natural guardian willing to aci—Appoint ment, if valid— 
Guardian- ad-litem, powers of ~ Court, tf can order minor to pay costs—Civil 
Procedure Code (Act V of 1908), Sec. 35, O. 3a—Order of costs against minor 
and in favour of guardtan-additem—Minor, if to be represented—Infant, 
remedy of, when the guardian is negligent or wasteful or otherwise 
imprudent. 


An appointment of guardian-ad-litem disregarding the wishes of natural 
guardian to act for the minor in the suit is not irregular, when the person so 
appointed is not responsible for the fact that the natural guardian’s request was 
disregarded. 


A guardian-ad-litem is bound to use his own judgment as to what steps he 
should take in the litigation. He need not carry out: the so of the 
natural guardian unless approved by him. 


A Court has power to order an unsuccessful infant plaintiff to pay the defen- 
dant’s costs and vice versa, 


Orders can be made ona next friend or guardian-ad-litem to pay the costs 
personally. 


Having regard to the very wide terms of section 35 of the Code of Civil Proce- 
dure and of order 22, the Court has power to direct that costs should be paid 
out of the minor’s estate. 


The existence of any undertaking by the plaintiff that he will be responsible 
for the costs of the guardian-ad-litem does not deprive tbe Coert of jurisdiction 
to make any order that it thinks fit with regard to costs. i 


An order fgr costs made in favour of guardian-ad-litem and against the infant 
in the absence of any one to protect his interest, is not a nullity. 


An infant can apply in the suit to have the gunsdiansad kek discharged and 


the order as to costs set aside or varied. 


Ka guardian-ad-litem has been negligent or wasteful or otherwise imprudent 


in looking after the interestsof the minor, and if he has obtained an order for - 


costs, a suit lies for damages which may be set off against the costs payable under 
the order. 


LA 


Suit against the guardian-ad-litem. 

The material facts appear from the judgment. 

Mr. S. C. Ray for the Plaintiff. 

Messrs. B. C, Ghosh and S. Banerjee for the Defendant, 


* Original Civil Suit No. 462 of 1992. 
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The following judgment was delivered : 0 


This is a suit of a somewhat unusual kind. There was a suit of 
1904 relating to a certain Debutter estate. It appears there were two 
families, each of which sought to have its members appointed as 
shebaits. One family may conveniently be referred to as the 
Bysacks, and the other family as the Setts. Litigation was prolonged, 
and in 1919 there was an appeal to the Privy Council.© At that 
stage a gentleman named Atul Chunder Bysack was a defendant in 
the suit, and as such a respondent in the appeal. It is stated how- 
ever that he took no great interest in the litigation, either when it 
was before this Court or when the appeal was pending before the 
Judicial Committee. He died in 1922, leaving him surviving his 
wife, a lady named Nandarani Dassee, and the three plaintiffs 
before me, all of whom were then infants. 

In December 1922 Mr. J. C. Dutt, who was acting for one of the 
Sett family, took out notice of motion for delivery by certain of the 
Bysacks of the Thakur to his client. This notice was served on the 
present plaintiffs as the sons and heirs of Atul Chunder Bysack. 

On January 5, 1923 Mr. Dutt wrote to Nandarani that, unless she 
applied as natural guardian to have herself appointed as guardian- 
ad-litem of her minor sons, he would make an application to have 
an officer of the Court appointed as such guardian under 
Order XXXII, R. 4(4). 

On January, 10, 1923 Mr. C. C. Bose wrote on behalf of Nanda- 
rani to Mr. Dutt saying that owing to the fact that she was in 
mourning occasioned by the recent death of her husband, she was 
unable to consider her position and asking that the application 
should stand over fora fortnight. Apparently no notice was taken 
of this letter, andon January 15, 1923, an order was made by 
which the defendant was appointed guardian-ad-litem. | 

The defendant states that he was orally examined to ascertain 
if he had any interest adverse to the minors, and he satisfied the 
Master on that point. Itis not suggested thatin fact he had any 
adverse interest. 

I here wish to draw attention to the fact that the defendant was 
in no way responsible for the fact that the lady’s request contained 
in the letter to Mr. Dutt was disregarded. 

On January 16, the defendant wrote to the lady informing her of 
his appointment and asking for her instructions. 

On January 18, the lady replied that she was herself willing to 
act as guardian, and that the defendant should acquaint the Court 
of the fact. The defendant states that he did inform the Court of 
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|| 
the contents of the lady’s letter as soon as he had the opportunity, oe 
and I see no reason to think he is not telling the truth. Although 1933. 


apprised of the appointment the lady took no steps to have it set 
aside or to substitute herself for the defendant. I myself cannot v. 
see that there was anything i lar in the appointment. en 
ytoing irregu ppo Banerjee. 
A great deal has been said on the question of the terms of the agin 
appointment, and my attention has been very properly drawn to 
the fact that it was of a limited character inasmuch as the sum- 
mons only asked that the defendant should be appointed «to repre- 
sent, appear and act for the plaintiffs on the hearing’of the appli- 
cation to be made on January, 15. 
I do not think, for reasons which I shall presently give, that it 
is necessary to deal with the subsequent litigation at any great 
length. The application apparently stood over, andon July1y, 
1923, a notice was given to the defendant as guardian-ad-litem that g 
the applicant proposed to renew it on July 23. The defendawÉ 
forwarded the letter to Nandarani and asked for her instructions, 
The maternal uncle of the infants, Babu Gagan Chy 
Bysack, has given evidence for the plaintiffs, and he says thi 
receipt of that letter he went to Mr. C. C. Bose, and after cont 
ing him, had a letter typed in Mr. Bose’s office on Mr. Bose’a™® 
advice for the signature of Nandarani, to the effect that as the minors 
had no separate interest, and, as their uncles were attending to the 
matter, the defendant need not appear and incur expense. Gagan | fp IZ 6h 
says that the letter was taken to Nandarani who signed it and kept 
the draft, and Gagan says he personally took it to the defendant's 
Office and got a receipt which however he is unable to produce. 
The defendant denies receipt of the letter. 
On this part of the case I have no hesitation in preferring the 
defendant’s gvidence to the evidence of Gagan. 


Kalachand Bysack 












I notice that in the affidavit of documents, what is now described 
asa “draft” iscalleda “copy”. Perhaps this has no very great 
significance, and is explicable upon the hypothesis of carelessness 
or insufficient instructions, but when there is no corroboration from 
Mr. Bose’s office of this letter having been drafted, and when the 
receipt, which is stated to have been given, is not forthcoming, I 
consider that in face of the denial it would be quite impossible to 
accept Gagan Chunder’s evidence. 

I may also say that even if I believed the instructions. given in 


the letter were received, they would not conclude the ME cf f i a 
because the defendant was still at the time r T- l, 5. 
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in the litigation. He was not compelled to carry out the intruc- 
tions of the natural guardian unless he approved of them. 


There were various enquiries ordered, and the officer, to whom 
they were deputed, duly made his report. Exceptions were taken, 
and on one occasion at least the matter came before the 
Court of appeal. On these various occasions the defendant appeared 
in person as guardian-ad-litem of the infant, Complaint is made of 
this, and it is said that the infants were not interested in the matter, 
which coficerned the appointment of shebaits, a position for which 
they were disqualified on account of their age. I do not think that 
it necessarily follows that they were not interested in the matter. 
The dispute was one between two families, and I am not prepared 
to say that the defendant was wrong in appearing to support the con- 
tentions of the family of which the infants were members, If he 
did not do so, I think there was some possibility that the infants, 
On attaining majority, might complain that he had not adequately 
protected their interests. 

Moreover it has been clearly established that on the only 
Occasion in which counsel was briefed on behalf of the infants, 
that was done at the direct request of their uucle Gagan who 
supplied the money required for counsel’s fee. 


The application was finally disposed of on March 9, 1929. By 
an order of that date Gagan was appointed a shebait, and it was 
directed that the defendant as guardian-ad-litem should be dis 
charged, and that his costs, after taxation as between -attorney and 
client, should be paid out of the estate of the infants. The costs 
have now been taxed. The allocatur has remained in abeyance 
pending the result of this suit. 


The main relief prayed is that the order of March 9, 1929 
should be set aside in so far as it relates to the payment of costs to 
the defendant out of the minors’ estate. The eldest of the three 
infants has now attained majority, and he sues on behalf of himself 
and his minor brothers. 


I tis said comprehensively that the order is without jurisdiction. 
It appears to me that many points have been raised in the case with 
which I cannot possibly deal. I do not see how I can consider the 
validity of the defendant’s appointment as guardian-ad-litem, though 
in point of fact I would say that I see no reason at all for supposing 
that he was not validly appointed. 

I may also say that I do not think that I can entertain the 
question how far, in view of the terms of this appointment, the 

\ 
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defehdant was entitled to appear at the various proceedings for 
which he has been allowed to charge costs. 

It was for the Taxing Officer to decide the extent of the defen- 
dant’s authority, and to construe the order from that point of view. 
Moreover I do not think I can go into the question of the general 
jurisdiction of the Court to award costs against infants. 

Various cases have been brought to my notice as to the power of 
the Court to order infants to pay the costs of opponents. I enter- 
tain no doubt that the Court has the power to order an unsuccessful 
infant plaintiff to pay the defendant’s costs and vice versa. I also 
entertain no doubt that orders can be made on a next friend or 
guardian-ad-litem to pay the costs personally. 

Further, I do not think that I can consider whether this order in 
so far as it directs the costs to be paid out of the infants’ estate is 
right or not. 

I think, having regard to the very wide terms of section 35 of 
the Code, and having regard to the terms of Order XXXII, that if 
the Court had power in the circumstances to deal with the matter 
at all, it had power to direct that costs should be paid out of the 
minor’s estate, and that being so it is not for me to say whether in 
this particular case such an order was correct or not. 

The only hesitation T have felt is occasioned by the fact that 
the order has undoubtedly been made in favour of the defendant, 
and in a sense against the plaintiffs in circumstances which preclude 
the possibility of the plaintiffs’ being heard with regard to it. 

I should have mentioned before that, at the time the defendant 
was appointed guardian, he stated that he was only willing to accept 
the position on condition that provision was made for his costs. 
Thereupon Mr. J. C. Dutt’s client undertook to be responsible for 
the costs. | It now turns out that that undertaking is of no value, as 
far as the defendant is concerned, because Mr. Dutt’s client has 
since been adjudicated insolvent. In my opinion however the exis- 
tence of this undertaking cannot possibly deprive the Court of 
jurisdiction to make any order that it thinks fit with regard to the 
costs. 


With regard to the point as to the absence of any one to protect 
the interests of the plaintiffs when the order was made, I have come 
to the conclusion that this is not a fatal objection. Ifit were a 
fatal objection, the result would follow that an order could never 
be made providing for the reimbursement of a guardian-ad-litem at 
the expense of those whom he represents without getting them, 
(the minors) separately represented, simply for the purpose of 
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Civu. dealing with the question of their liability to costs. I do not think 
1933. this is necessary or thatan order made against the infants and in 
Kalachand Bysack favour of their guardian in circumstances like the present, “can be 


regarded as a nullity. 


Ve 
Amulyadhone : 
Banerjee. I do not say that the infants are altogether without a remedy. I 


= see no reason why when such an order is made that they should not 
thereafter be able to apply inthe suit to have the guardian dis- 
charged and the order as‘to costs set aside or varied. 

Again, Ha guardian-ad-litem has been negligent, or wasteful, or 
otherwise imprudent in looking after the interests of the minors, and 
if he has obtained an'order for costs, I should suppose that a suit 
lies for damages which may beset off against the costs payable 
under the order. It is true that the plaint does contain an alterna- 
Live prayer for damages, and did I think any case had been made 
out for saying that Mr. Banerjee has been negligent or culpably 
remiss in the performance of his duties, I should be prepared to 
entertain the claim on this basis, but as I have indicated I do not 
think such a case has been established. 


In tbe circumstances I do not think that the infants can say that 
the order passed, 15 as regards their liability, a nullity, and that they 
are not bound by it. It follows that the suit is dismissed with 
costs. 

K. K. Dutt & Co.: Attorneys for the Plaintiff. 

B. Dutt: Attorney for the Defendant. 


A. T. M. Suit dismissed, 


t 
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| CRIMINAL REFERENCE. 


Bejore Mr. Justice M. N, Mukerji and Mr. Justice Charles Bartley, 
KING EMPEROR | 


v. 
DHARANIDHAR MANDAL.* 


Fury trial held in an atmosphere of bias and prejudice—Fury influenced by 
private knowledge gathered outside Coust—Verdict obtained on such a trial, 
if sustainable. 7 


Where the Judge strongly expresses an opinion as regards the atmosphere 
of bias and prejudice in which asjury trial is held, it is quite impossible-to up- 
hold such a trial quite apart from the merits of the case. 


That where the Judge refers to specific instances which show that the jury . 


were influenced by their private knowledge based on what they had heard outside 
Court and further show that they were prepared to make an assumption 
against the accused without any evidence to support it, a vervict obtained on a 
trial such as this cannot possibly be sustained. 


That when the materials on the record are such that if a fair summing up is 
to be made by the Judge it would be one of acquittal, no useful purpose can be 
served by putting the accused up for a fresh trial. 


Reference under Section 307 of the Code of Criminal Proce- 
dure. 

Messrs. Narendra Kumar Basu, Probodh Chandra Chatterjee 
and Pramatha Nath Mitter for the Accused. 

Messrs. Khundkar and Fanindra Mohan Sanyal for the 
Crown. C, A V. 

The judgment of the Court was as follows ; 

The accused Dharanidhar Mandal was tried by the Sessions 
Judge of Firbhum with the aid of a jury on charges in the alterna- 
tive under Sections 304-201 and Sections 325-201 Indian Penal 
Code. ‘Phe jury unanimously found the accused guilty under the 
latter charge. The learned Judge was of opinion that the verdict 
was perverse and that the accused is entitled td an acquittal. He 


has accordingly made this Reference under Section 307 of the. 


Code of Criminal Procedure. 

Quite apart from the merits of the case, it is impossible to 
uphold the trial that was held, because of the opinion which the 
learned Judge has so strongly expressed as regards the atmosphere 
of bias and prejudice in which it took place. He has observed 


*Criminal Reference No. 27 of 1933, made by S Sen, Esqr., Sessions Judge, 
Birbhum, under Section 307 of the Code of Criminal Procedure Code, dated the 
28th April, 1993. 
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that there were strong rumours in the town of Rampurhaf and 
a certain amount of feeling about the case, the main plank in the 
prosecution case being an allegation that a true and genuine case 
of murder or at least killing of an innocent woman by a wealthy 
Marwari had been hushed up by the Police officers and the Doctor 
by submitting false reports. The‘ jury appear to have been so 
much carried away by their convictions that they gave it as part 
of their verdict that one Ratan Chand, who was not on chis trial 
and not before the Court was guilty of the offence under Sec- 
tion 325 of*the Indian Penal Code, As regards the jury the learned 
Judge has observed thus :— 

“It appears to me that the jurors were prejudiced from the 
very beginning against the accused in this case and this prejudice 
as well as certain rumours which the jury appear to have heard 
outside the Court influenced their unjustifiable verdict in this 
case. There were allegations against the conduct and honesty of 
Police Officers on behalf of the prosecution and the notorious 
and widespread prejudice and suspicion against the conduct of 
the Police in general also seemed to have influenced the jurors.” 

He has also referred to two specific instances, one a question 
which the jurors put to the Sub-Inspector P. W, 20 which showed 
that they were influenced by their private knowledge based on 
what they had heard outside Court, and the other a remark which 
they made while the defence arguments were being heard and 
which showed that they were prepared to make an assumption 
against the accused without any evidence to support it. He has 
also said ;— 


“Apart from these two definite instances there were other 
indications noticed by me in the course of the trial that the jurors 
were biased in favour of the prosecution.” 

A verdict obtained on a trial such as this cannot possibly be 
sustained. And the only question that we have had to con- 
sider seriously is whether we should order a fresh trial of the case 
to be held under proper conditions. We have therefore considered 
the case on its merits, and having done so we have been able to 
come most unhesitatingly to the conclusion that it would not be 
right or fair to make such an order. 


We are prepared to concede that there are circumstances 
which shoulé disincline us to accept too readily the case which the 
defence put forward, namely that the woman committed suicide 
by hanging. That position, however, isa long way off from hold- 
ing that a prima facie case against the accused calling for a trial 


Vor. LIK.) HIGH COURT. 


has been made out. The fost mortem report of the Doctor and 
the Inquest report of :the Police have both to be thrown over 
board if one is to accept the account of the injuries on the deceased 
now given by the prosecution witnesses. The delay in disclosing 
the story such as the more important of the prosecution witnesses 
are guilty of, the unreliable character of their testimony in view 


of the different statements they have made at different times, the, 


rather extraordinary circumstances under which the evidence came 
to ‘light or was elicited, the conflicts and contradictions in the 
evidence which are obvious and irreconcilable and the palpable 
falsity of some of the more vital statements made by the witnesses 
are matters which cannot "be too lightly overlooked in this case. 
It is clear to us that there were agencies at work, well-intentioned 
though they may have been, whose influence is discernible in the 
evidence that came before the Court. The more important of 
the eye witnesses are no better than accomplices whose evidence, 
even though uncorroborated, would have to be largely relied on 
for a conviction. And if upon materials such as they are at 
present a fair summing up has to be made it would be more or less 
in the same strain, namely one of acquittal, in which the present 
summing up and the Letter of Reference are couched, No 
useful purpose, ım our opinion, would be seived by putting the 
accused up for a fresh tual. 


We accoidingly accept the Reference and setting aside the 
verdict of the jury order that the accused be set at liberty. 


AN 


# 
S. K. R Reference accepted, 
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CIVIL REVISION. 4 
Before Mr. Justice S. C. Mallik and Mr. Justice R. Æ. Jack. 


PROFULLA NATH TAGORE 
y. 
ASIA KHATOON AND OTHERS." 


Attachment before judgment, effect of—Such attachment, if bars any other 
decres-holder from attaching and selling the property attached—Ciotl 
Procedure Code (Act V of 1908), Order 38 rule 10 and Order 34 rule 6. 


The effect of attachment before judgmest is to prevent alienation of the 
property by the judgment-debtor and does not confer any priority of title on 
the attaching creditor. 

Bisheshar Das v. Ambika Prasad (1) referred to. 

In view of the provisions of Order 38 rule 10, Civil Procedure Code, attach- 
ment before judgment shall not bar any person holding a decree against a 
defendant from applying for the sale of the property under attachment in exe- 
cution of such decree, . 

Under Order 34 rule 6, 1f the proceeds of a sale held in execution of a decree 
are found insufficient to pay the amount due to the plaintiff, the Court may, on 
application by the plaintiff, pass a decree for the balance. 

Application for Revision under Section 115 of the Code of 
Civil Procedure. 


The material facts appear from the judgment. 
Mr. Hiralal Chakravarty for the Petitioner. 


Messrs. Gunada Charan ‘Sen and Promode Kishore Roy for the 
Opposite Party. 
Cc. A, YV: 
The;judgments. of the Court were as follows : 


Jack, J. :—This Rule numbered 711 of 1933 was issued on the 
opposite party to show cause why an order of the Subordinate 
Judge, First Court, Backerganj, passed in Mortgage Suit No. 163 
of 193: should not be set aside anda similar Rule No, 712 was 
issued in connection with Execution Cases Nos. 13 and 16 of 
193t pending inthe same Court. The salient facts. of the case 
are as follows. 


Opposite party No. 8 sued opposite parties Nos, x and 7 on 


t Civil Revision Cases; Nos. 711 and 712 of 1933 against the order of 
T. D. Banerjee, Esqr., Subordinate Judge of Backerganj, dated the 6th March, 


1933. 
(1) (1915) L L. R. 37 All. 575. 


Vou. LIK, | HIGH COURT, 


a nfortgage of 56 items of property and obtained a decree for 
sale. She subsequently put her decree into execution and at a 
sale held in execution of that decree purchased the properties on 
the roth February 1930. In order to have the gale set aside 
opposite parties Nos. 2 to 7 deposited in Court in March 1930 
sums of Rs. 500 and Rs. 11,240 under Order 21, rule 89 Civil 
Procedure Code. The sale was set aside on the 26th May 1930. 
On appeal this order was reversed and the sale was confirmed on 
the r4th April 1932. Meantime on the 18th March 1939 opposite 
parties Nos. 1 to 5 and 7 had mortgaged the 56 items of property 
together with another 51 items of property to opposite parties 
Nos. 9 and ro and a sum of Rs. 12,000 was advanced to the said 
opposite parties on the mortgage out of which amount Rs. 11,240 
was deposited in Court by the mortgagors. Subsequently, opposite 
parties Nos. 9 and ro biought a suit on this mortgage on the 
26th June 1931 and this deposit of Rs. 11,240 was attached before 
judgment in that suit. Thereafter the petitioner in this case with- 
drew Rs. 3,749 from the deposit in execution of a decree obtained 
by him against the opposite parties having previously attached this 
deposit of Rs. 11,240. Opposite parties Nos. 9 and io having 
obtained two decrees in the suits brought by them put up the 51 
items of properties to sale in execution of the decrees obtained 
by them and it was ordered by the Court below that if the decretal 
amount be not satished out of the sale proceeds of the properties, 
the balance, if any, would be recovered out of the attached money 
in deposit. This order was passed on the 26th November 1932. 
Previous to the passing of this order the petitioner had already 
withdrawn Rs. 3,749 from the deposit. The order complained of, 
was passed on the 6th March 1933 directing the petitioner to 
refund this money. The order was that the plaintiff's prayer 
for refund‘of thé money by the petitioner would be rejected on 
the petitioner undertaking within ten days of the sale to refund 
the same and that if this undertaking be not given within the time 
allowed he would be liable to deposit the amount at once. In the 
Court below the learned Subordinate Judge was of opinion that 
the opposite parties Nos. 9 and 10 were entitled to the benefit 
of Section 68 of the Transfer of Property Act as the 56 items of 
property must be deemed to have been destroyed by the sale in 
execution of a previous mortgage and he, therefore, held that 
opposite parties Nos. g and ro were entitled to hold the compen- 
sation money as his substituted security. He also held that the 
decree under which the decree-holder had attached this money 
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had not the force ofa rent decree and so the attachment Before 


_ judgment obtained in the moitgage Suit No. 163 of 1931 must 


prevail over the attachment under execution. He, therefore, 
passed the order referred to for refund and also ordered that “ the 
decreeholder’s prayer for withdrawing his dues under the present 
decree cannot be gianted until the sale is held in execution of 


‘the final decree in Suit No. 163 of 1931.” 


It is admitted that the money which was deposited cannot be 
regarded as a substituted security. Before opposite parties Nos. 9 
and 10 had obtained their decice these properties had already 
been sold in execution of another decige. Under Order 38, rule r0, 
Civil Procedure Code attachment before judgment shall not bar 
any person holding a decree against the defendant from applying 
for the sale of the property under attachment in execution of 
such decree. The order therefore to the effect that attachment 
before judgment shall prevail over attachment in execution of the 
decree obtained by the petitioner is contrary to law. The effect 
of attachment before judgment is to prevent alienation of the 
property by the judgment-debtor and does not confer any priority 
of title on the attaching creditor, This view is expiessed in the 
case of #isheshar Das v. Ambika Prasad (1). Under Order 34, 
rule 61f the proceeds of a sale held in execution of a deciee are 
found insufficient to pay the amount due to the plaintiff the Court 
may, on application by the plaintiff, if the balance is legally recover- 
able from the defendant otherwise than out of the property sold, 
pass a decree for such balance. In the prescnt case before the 
property could be disposed of in execution of the decree it would 
be necessary under Order 34, rule 6 that the 51 items of propeity 


which were ordered to be sold in execution of the decree should . 


be sold firs. and then if any balance is left unpaidjit would be 
necessary for the opposite paity to obtain an order under Order 34, 
rule 6, for 1ecovery of the balance from the deposit or other- 
wise, 


The Rules are therefore made absolute. The order directing 
refund of the amount already withdrawn by the petitioner in execu- 
tion of the decree as also the order rejecting the decree-holders 
prayer for withdiawing his dues under the decree are set aside 
and the learned Subordinate Judge is directed to pass proper 
orders according to law in the proceedings in connection with 
which Rule No. 712 was issued. 


(1) (1915) I. L. R. 37 All, 575, 


En 


VOL, LlA.) HIGH COURT, 


the petitioner will get his costs in both the Rules, the hearing- 
fee being assessed at one gold mohur in each case. 


Mallik, J. :—I agree. 


P., R. Rules made absolute. 


APPELLATE CIVIL 


Before Mr. Justice 5. C. Mallik and Mr. Justice R. E. Jack. 


HIRALAL ROY CHOUDHURY AND OTHERS 
Os 


KUMAR SATYA PRIYA GHOSAL.* 


Refund of Selami "from the lessor on the ground of absence of his title in the 
demised land—\Varranty of title by the lessor, 

A lessor ıs under the same obligation asa vendor as regards his duty to 
give a good title to the transferee, although there may, bea difference between 
the two so far as regards the obligation to give disclosure or to furnish proof 
thereof. i ; 

¥yotiprasad Singh Deo v. H. V. Low & Co (1) reteried to, 

Where a lessor grants settlement of a greater quantity of land than what 
he is actually entitled to on receipt of a paiticular sum as Selami, the lessee is 
entitled on equitable grounds to mamtam a sut for proportionate refund of the 
Selami money by showing that the lessor had no title in the entire derrised 


land, 

Appeal by the Plaintiffs, 

Suit for refund of a portion of the Selami money. 

The material facts will appear from the judgment. 

Messrs. Gunada Charan Sen and Radhika Ranjan Guha for 
the Appellants, 


Mr. Rupendra Kumar Mitter for the Respondent. 
C A, V. 


*Appeal from Appellate Decree No. 3065 of 1931, against the decree of Babu 
Abinash Chandra Ghose Hazia, Additional Subordinate Judge of Bakarganj, 
dated the 11th July, 1931 reversing the decree of Babh Priya Nath Bose, Munsiff, 
Central Court, Barisal, dated the 31st July, 1930. 

(1) (1929) 1. L. R. 57 Cale. 1189 (1201) 
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The judgments of the Court were as follows : : 


Mallik, J.: This appeal arises out of a suit for the refand of 
a portion of Selami money paid by the plaintiffs to the defendant 
on account of a lease of some land. The allegations on which 
the suit was brought were that the defendant advertised for settle- 
ment of 47 bighas of asli reformed land alleging that it appertained 
to his Zemindary and belonged to him, that the plaintiff obtained 
settlement by paying Rs. 1600 as Selami and that when the land 
was subsequently measured it was found to be only 47 bighas in 
area and that out of the 47 bighas of land 2.57 acres only was asi 
reformed land of the defendant’s Zemindary and the rest was 
dearah land of which the defendant had not obtained even any 
dearah settlement. On these allegations the plaintiff asked for a 
decree for refund of Rs.rzoo odd out of Rs. 1600 paid as Selami 
presumably on the ground that except for 2.57 acres the defendant 
had no title to the land demised and had no right to settle the 
same with the plaintifs. The defence infer alia was that the area 
settled with the plaintifs was not 74 but 47 bighas and that the 
allegation that only 2°57 acres appertained to the defendant’s 
Zemindary was not true, The Coutt of First Instance found that 
only 47 bighas had been settled with the plaintiffs. But inas- 
much as out of these 47 bighas only ro bighas appertained to the 
plaintiffs’ Zemindary as being asli reformed land and the rest as 
dearah the first Court gave a decree to the plaintiffs for a pro- 
portionate refund of the Selami. On appeal this decision was 
reversed—the learned Subordinate Judge holding that as the 
plaintiffs’ possession had not been in any way disturbed and as 
in the case of a lease there was no warranty of title in the lessor 
the plaintiffs were not entitled to any refund of the Selami. Against 
this decision the plaintiffs have appealed to this Court. P 

The main ground on which the lower Appellate Court reversed 
the decision of the trial judge, namely, that in the case of a lease 
there was no warranty of title in the lessor does not appear to me 
to be tenable in the present case. The plaintiffs asked for pro- 
portionate refund of the Selami on the ground that the defendant 
had no title to theland except in ro bighas only and if they could 
show that the defendant had no title to the remaining 37 bighas 
they were on equitable grounds alone entitled to proportionate 
refund. The obligation of a lessor is the same as that of a vendor 
so far as regards the duty to give a good title though the obligation 
to give disclosure or to furnish proof thereof may be different. 
(See the judgment of Rankin C. J. in the case of Jyotiprosad Singh 


Vor. LIX,] HİGH COURT. 


Deo. wi H. V. Low & Co. (1). In the present case the estab- 
lished fact was that the defendant had no title to 37 out of 47 
bighas of land settled with the plaintiffs. 

For the reasons recorded above I would allow the appeal set 
aside the decree of the lower appellate Court and restore that 
of the Court of first instance with costs to the plaintiffs in propor- 
tion in the first Court and full costs in this Court and in the lower 
appellate Court. 


Jack, J :—I agree. . 
A.C. G Appeal allowed, 


(1) (1929) I. L. R. 57 Calc. 1189 (1901), 


| 


Before Mr. Justice S. N. Guha, aud Mr. Justice C, Bartley. 
SHYAM SUNDAR DAS i 
v. 
NABIN CHANDRA CHAKRABARTI AND OTHERS.* 


Sale of defaulting estate—Assam Land and Revenue Regulation (Iof 1886), 
Sec. vi~mIncumbrance—Adverse possesston~~Right of occupancy—Land 
settled for grazing purpose—Subsidiary to agricultural purpose—Title of 


hen accrues, 
purchaser, w š 


The incumbrance which may be set aside under section 71 of the Assam Land 
and Revenue Regulation of 1886, includes not merely an incumbrance actively 
created by tke previous holder, but also an incumbrance created by the acquies- 
cence or laches either wilful or arising from negligence : a purchaser at a revenue 
sale is entitled to avoid an interest acquired by any one by adverse possession, 


Mahomed Nashim v. Kashinath (1) referred to. : 


Land in respect of which right of occupancy can be acquired bya tenant 
must be land used or to be used for agricultural] or horticultural purpose, and for 
that purpose land occupied for purpose subsidiary to or promoting agriculture or 
horticulture, becomes subject to right of occupancy. 


* Appeal from Appellate Decree No. 1443 of 1931, against the decree of Babu 
Nagendra Kumar Bose, Subordinate Judge, 1st Court, of Sylhet, dated the 2oth 
December, 1930, affirming that of Mr. R. S. M. Salek, Munsiff, Addititional Court, 
at Habigunj, dated the 17th July, 1928. 

(1) (1898) 3 C. W. N. 108. 
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A right of occupancy can be acquired ina land used for grazing of cattle 
required for agricultural pursuits. i 

The estate to which the lands in suit appertained was sold for arrears of reve- 
nue on the rıth January, 1919. The sale was confirmed on the 27th November, 
1919. The Patta in favour of the tenant defendant was dated the 24th March, 
1907. It was created in confirmation of the defendant's jote. As his cotsharers 
surrendered, he executed Kabuliat for himself only : ` 

Hold, that the defendant had acquired a right of occupancy on the rth 
January, 1919 and was entitled to protection from eviction. 

Forbes % Ram Lall Biswas (1) followed. 

Obtter - Protection from eviction from the estate sold under section 71 of the 
Assam Land and Revenne Regulation of 1886, 18 afforded to a tenant having a 

+ 

right of occupancy under the Rent Law. The tenantin occupation could have 
the benefit of his continuous possession from the date of saleto the date of 
confirmation of sale. 


Obiter: The interest of incumb:ancer does not cease to exist without any act 
done by the purchaser. The incumbrances are not t$so facto avoided by the sale 
of the estate for arrears of revenue and ate only liable to be avoided at the option 
of the purchaser at such sale : such option may be exercised by the institution of 
a suit within the ti me allowed by law. 


Obiter: Under the Assam Land and Revenue Regulation of 1886 the title of 
the purchaser to the property sold vests from the date of the sale certificate and 
not before; the sale ce:tifiate shall bear the date on which the sale became 
final. ' 


Adhar Chandra Banerji v. Aghore Nath Aioo (2) dissented from, 
Appeal by the Plaintiff, 
Suit for declaration of title. 

The material facts appear from the judgment. 


e  Messis. Brojolal Chakravarti and Birendra Kumar De for the 
Appellant. 


Dr S. C, Basak, Messrs, Priya Nath Dutta, Jitendra Mohan 
Banerji and Hemendra Kumar Das for the Respondents. > | 
C A, 7. 
The judgment of the Court was as follows: 


The plaintiff in the suit giving rise to this appeal claimed to 
have his title declared as the patnidar under the defendants Nos. 13 
and 14, the purchasers of Taluk Syed Natir, sold for arrears of 
revenue, on the rrth January, 1 919, free from all incumbrances, and 
to have a decree passed in his favour for Khas possession of an eight 
anna share of the lands in suit. According to the plaintiff the 


4 
4 


(1) (1874) 22 W.R, s1, 
(a) (1898) 2 C. W. N 389. 
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deferflants Nos. r to 12 had no right to bein possession of those 
lands. In view of amicable settlement between parties concerned J233: 
effected from time to time, it is only necessary to take notice of the Shyam Sundar Das 
defence of the defendants Nos. 3 to 5 and the the defendant No. rr, 
against whom this appeal is now directed. The defendants Nos. 3 
to 5 claimed to be in possession as dar-patnidars under the defen- as 
dant No. 2, who was a patnidar by virtue of a series of transfers 
in respect of 2 karas 2 powas 3 jastis of land, out of the area des- 
cribed in the plaint, created by the defendant No.1. The defen- 
dant No. 11 asserted that he was in possession of r kara and 1 powa 
of land in the north-western part of plot No. 1, and some portion of 
plot No. 2, described in the plaint, asa tenant with right of occu- 
pancy. The defence therefore of these defendants in the suit was 
that the interests claimed by them were protected from the effect of 
revenue sale, and the plaintiff could not get Khas possession of the 
lands in suit in their possession. 
The Courts below having given effect to the defence raised by 
the contesting defendants Nos. 3 to5 and 11 and the plaintiff’s 
prayer for Khas possession having been dismissed, the plaintiff 
appealed to this Court. 
In view of the nature of the defence set up, the case of the 
defendants Nos. 3 to 5 has to be considered separately from the 
case of the other defendant, namely defendant No. 11. 


v. 
Nabin Chandra 
Chakraba 


+ 


The estate to which the lands in suit appertain, Taluk 
No. 54720/1 Syed Natir, was sold for arrears of revenue free from 
all incumbrances previously created thereon by any person other 
than the purchaser, and under the provisions contained in section 71 
of the Assam.Land and Revenue Regulation, 1886, a tenure created 
bona fide, and at arent no less than the full amount of the revenue 
fairly payable in respect of the land, could not be avoided by the 
purchaser. “It was necessary therefore for the defendants Nos. 3 to 
5 seeking protection from eviction, to establish that the patni and 
the dar-patni under which they claimed to be in possession, were 
bona fide settlements and that the rent reserved was not less than 
the full amount of the revenue payable forthe lands settled. So 
far as the rent of the tenure is concerned, it has not been contended 
before us in this appeal, that the rent of the tenure in regard to 
which protection was claimed, created by the patni Patta Ex. 2 in 
the case was less than the proportionate share of the revenue pay- 
able for the lands covered by that Potta. The question whether 
the settlement evidenced by the document Ex.2 wasa bona fide 
one, was elaborately discussed before the Courts below. On the 
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findings arrived at by those Courts, it is impossible for us t? come 
to any conclusion other than the one arrived at by the Court of 
appeal below, that the tenure in question was created Jona fide, 
so as to make the provision contained in section 71 of the Assam 
Land and Revenue Regulation applicable to it, in the matter of its 
protection. On the findings that the person by whom patni was 
created, Hara Kumar Pal had acquired title to the lands comprised 
in tbe patni by adverse possession, and that he had opened a 
separate account out of estate No. roso, and in view of the argu- 
ment that the patni, as created by a trespasser, was not’ entitled to 
protection after revenue sale,—the question for consideration was 
whether the party claiming as patnidar was dona fide in possession 
by collecting rent, and could the darpatnidars claiming under the 
patnidar claim to be in the same position. Itis no doubt correct 
to say that the incumbrance which may be set aside under section 71 
of the Assam Land and Revenue Regulation, includes not merely 
an incumbrance actively created by the previous holder, but also an 
incumbrance created by the acquiescence or laches either wilful, 
or arising from negligence: a purchaser at a revenue sale is entitled 
to avoid an interest acquired by anyone, by adverse possession, 
See Mahomed Nashim v. Kashinath (1); but the question before us 
is not avoidance of an interest created by adverse possession ; the 
question being whether the persons claiming to be in possession 
were persons dona fide settlement holders under the patni and the 
dar-patni created from time to time. The patniin the case before ` 
us was created in the year 1299 B. S., and on the findings arrived 
at by the Courts below, we are unable to hold that there was any 
want of Jona fides on the part of the settlement holders in the posi- 
tion of the defendants Nos, 3 to 5 which could disentitle them from 
the protection from eviction, afforded by the statute. The argument 
in support of the appeal so far as they relate to the defence of the 
defendants Nos. 3 to 5 in the suit, cannot, In the above view of the 
case, be accepted as sound. 

The defence of the defendant No. rr in the suit rested on the 
basis of his being a tenant who has acquired a right of occupancy 
in the lands in suit, in his possession. The estate to which the 
lands appertained was sold for arrears of revenue on the rxth 
January, 1919; the sale was confirmed On the 27th November, 1919. 
The Potta in favour of the defendant No." 1, Ex. D in the case, is 
dated the 24th March 1907; and twelve years from the date of the 


(1) (1898) 3 C. W. N. 108. 
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¢ 
Potta was completed a few months after the date of sale, but before 


the confirmation of sale. The settlement as evidenced by the Potta 
was for grazing purposes, It has been found by the Court below that 
the Potta “was created in confirmation of the defendant No. 11’s 
jote. As his co-sharers surrendered, he executed Kabuliat for 
himself only.” The Court below has further stated that there was 
no evidence that the defendant No. ır held the lands comprised in 
the Potta “for avocation totally unconnected with agricultural 
purpose, and that evidence onthe record went to showe that the 
defendant No. 11 converted a portion of the lands into paddy land.” 
The learned Subordinate Judge on the finding arrived at by him 
that the defendant had acquired right of occupancy before the 
auction-purchasers acquired title to the lands in suit by their pur- 
chase at the sale for arrears of revenue, came to the conclusion that 
the defendant’s right of occupancy will hold good against the plain- 
tiff, a patnidar under the auction-purchasers. 

The first question that arises for consideration on this 
part of the case, is the one relating to the nature of the 
tenancy evidenced by the Potta, Ex. D. It is to be noticed 
that land in respect of which right of occupancy could be 
acquired by a tenant must be land used or to be used for 
agricultural or horticultural purpose, and for that purpose land 
occupied for purpose subsidiary to or promoting agriculture or horticul- 
ture, becomes subject to right of occupancy. In the case before us 
on the findings on evidence arrived by the Court below to which 
reference has already been made, and upon a plain reading of the 
Potta Ext. D, it is right to hold that the tenancy in favour of the 
defendant No. 1z was for grazing of cattle required for agricultural 
pursuits ; and in this connection the fact that a portion of the 
lands comprised in the tenancy originally created for grazing 
purpose was converted into paddy land, as found by the Court 
below, assumes importance. In our judgment the lands in occupa- 
tion of the defendants were lands in respect of which right of 
occupancy could be acquired. The question that comes up for 
consideration next, is whether right of occupancy had been acquired 
by the defendant No. rr at the date on which the estate in which 
the lands in question were comprised was sold for arrears of 
revenue on the rrth January, 1919. There is no dispute that the 
period of twelve years had elapsed so far as the occupation of the 
defendant was concerned, on the date of the confirmation of the 
sale on the 27th November, 1919. It is necessary to determine 
whether the defendant could get the benefit of his previous posses- 
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sion of the lands along with-his co-sharers, before the execution 
ofa Kabuliat by himself in the year 1907. The Court below has 
referred to the evidence on the side of the plaintiff showing that 
the defendant No. 11 was in possession for nearly thirty years at 
the time when one of the witnesses forthe plaintiff was giving 
evidence in Court, in 1928, and it has been found by that Court 
that Ext. D. executed in the year r9c7, was a confirmatory Potta 
in favour of the defendant No. 11 in confirmation of his jdte, after 
his co-sharers had surrendered their interest in the tenancy 
in question. It was argued in support of the appeal on the autho- 
rity of the decision of this Court in the case of Shaikh Mahomed 
Chaman v. Ramprasad Bhagat (x), that upon the defendant 
No. 11’s Own case, that he had other persons as co-tenants, that 
upon their surrendering their rights, he took a settlement of the 
entire tenancy, the incidents of the old tenancy were extinguished, 
and that a new tenancy with new rights having come into existence 
from the 24th March, 1907, the defendant could not have acquired 
a right of occupancy on the date of the sale for arrears of revenue. It 
has no doubt been held in the case referred to above that the right of 
occupancy acquired under section 6 of Act VIIT of 1869 must be an 
occupancy of one and the same kind, that is to say, it must be occu- 
pancy by the person pleading it, or by his father, or some other person 
from whom he inherits. Itis worthy of notice that Shaikh Maño- 
med Chaman’s case (1) mentioned above, was considered by this 
Court ina subsequent case: Forbes v. Ram Lal! Biswas (2), in 
which it was beld that the continuous possession for twelve years, 
which is the subject of section 6 of Act VIII of 1869, must be 
possession under one and the same right. This right might have 
been, in its inception, joint with other persons, and by the death 
of co-sharers, ultimately became a sole right, without its conti- 
nuous nature being affected. The real issue, as pointed by the 
learned Judgesin Forbes case (2) mentioned above, was whether 
possession was under one and the same right; and the case before 
us is stronger than that case in view of the position that there was 
surrender by the co-sharers of the defendant No. rr of their in- 
terest, and the Potta in favour of the defendants which has been 
found by the Court below to be confirmatory in its nature. As 
observed by the learned Judges deciding the case of Fordes v. 
Ram Lall Biswas (2), the right might be joint in its inception with 
other persons, but it must be continuous throughout, in its nature. 


(1) (1872) 8 B. L. R. 338 ; 22 W.R. 52 Note, 
~ (2) (1874) 22 W. R. 51. 
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In the case bsfore us the rigbt continuous in its nature, by its 
surrender by co-sharers, devolved exclusively on the defendant 
No. 11. In our judgment the correct view of the law applicable 
to the case before us, is the one laid down in Forbes case (1), and 
we have no hesitation in expressing our agreement with the same, 
and in holding that : the defendant No. 11 nad acquired a right of 
occupancy at the date of the sale for arrears of revenue on the 11th 
January, 1919, and was entitled to protection from eviction. The 
conclusion arrived at above, completely disposes of ethe appeal 
against the defendant No. 11. 

In the above view of the right of the defendant No. 11 as 
against the plaintiff, so far asthe claim to protection from eviction 
is concerned, it is unnecessary to go into the'other questions raised 
in support of the appel against the defendant No. rr. Regard 
being however had to the elaborate arguments addressed to us 
relating to the matters indicated below, we propose to deal briefly 
with the points raised. It was urged that the tenant must complete 
twelve years possession before the date of the revenue sale, and 
not before the date of the confirmation of the sale. With reference 
to this question the further questions emerge for consideration 
as to what was sold at the revenue sale and when were the rights 
of the. purchaser under the sale, exercisable under the law. There 
cannot, in our opinion, be’ any doubt as regards the position that 
what is sold at the sale for arrears of revenue is the estate in arrears, 
and the estate is sold free of incumbrances ; protection is afforded 
to a tenant having a right of cccupancy under the Rent Law. It 
does not follow from that that the tenant who had acquired the 
right of occupancy by twelve years occupation at the date of the 
confirmation of the sale which is an event that might take place 
a long time after the date on which the sale of the estate was held, 
could be evicted. The tenant in cccupation could in our opinion 
have the benefit of his continvous possession from the date of 
sale to the date of confirmation of sale. It is further tobe noticed 
that itis well settled now that the interest of incumbrancer does 
not cease to exist without any act done by the purchaser: an 
estate does not become free from incumbrances by the mere sale,—~ 
-if the purchaser does not avoid them. The incumbrances are 
not jso facto avoided by the sale of the estate for arrears of revenue, 
and are only liable to be avoided at the option of the purchaser 
at such sale ; such option may be exercised by the institution of 
a suit within the time allowed by law. The question then arises 


(1) (1874) 22 W, R. 51. 


29 


1633. 
Se“ 
Shyam Sundar Das 
y 
Nabin Chandra 
Chakrabarti. 


+ 


39 THE CALCUTTA LAW JOURNAL. (Von, LIX. 


< à s 
m~ 
pahan when did the title vest in the purchaser under the law. So far 
1933. as the Assam Land and Revenue Regulation goes there is the 


Shyam Sundar Das Clear provision that the title to the property sold vests in the 
Nabin Chan ie puichaser from the date of the sale certificate, and not beforé ; 
Chakrabarti. and the sale certificate shall bear the date on which the sale became 
nee final. (See Sections 80 and 85 as also Rule 146 and Form 39, 

Assam Land and Revenue Regulation). In the face of the statutory 

provision applicable to the case before us, we are not prepared 

to give effact to the arguments on behalf of the plaintiff appellant, 
that the title vested in the purchaser at, the date of the revenue 
sale, and that such a title entitled the plaintiff claiming through 

the purchaser to avoid a tenancy in respect of which there was a 

continuous possession by the tenant for more than twelve years 

when the sale became final. There was right in the purchaser 
to avoid the tenancy, and that right could be exercised only when 
the title had vested in him ; before the vesting of the title in the 
purchaser, if there was the acquisition of the right of occupancy,— 
and there is nothing contained in the statutory provisions appli- 
cable to the case before us and in the general law, which could 
bar the acquisition of such right,—the right so acquired could 
not be avoided at the time when the title to the estate sold for 
arrears of revenue vested in the purchaser. Any view contrary 
to the above would, in our judgment, militate against the clear 
provisions of the law applicable to the province of Assam ; and 
we are unable to accept any proposition to the contrary if that 
has been:laid down by this Court in the case of Adhur Chunder 
Banerji vy. Aghore Nath Arco (1), dealing with the provisions 
of section 316 of the Code of Civil Prccedure, 1882, the decision 
in which case was relied upon by the learned Advocate for the 
appellant in his arguments before us. As indicated already in 
view of our definite decision that, the defendant No. 11 had 
acquired the right of occupancy before the date of the sale for 
arrears of revenue on the 11th January, 1919, the opinion expressed 
by us on the question of the date of vesting of title under the 
revenue sale, and on the further question of the plaintiffs right 
to avoid the tenancy of the defendant No, 11 if the occupancy 
right of that defendant was acquired before the date of confirma- 
tion of the sale, counting the period of twelve years possession 
from the time when the defendant No. 11 came to be in exclusive 
possession in 1907 after his co-sharers had surrendered their in- 
terest, is not necessary for the purpose of the case before us. In 


(1) (1898) 2 C. W, N. 589. 
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ourgjudgment, the defendant No, rr acquired the right of occupancy 
inthe tenancy held by him at the time when the sale was held 
onthe yrth January 1919, and the tenancy held by him could not 
be avoided under the law. 

In the result, this appeal is dismissed with costs ; the decisions 
of the Courts below being affirmed. The defendant No. 5 respon- 
dent and the defendant No. 17 are entitled to separate sets of costs 
in the appeal. 

The plaintif appellant and the defendant No. 1 respondent 
in this appeal, have settled the matters in controversy “as between 
themselves, out of Court, and a petition of compromise has been 
filed in this Court by those parties. The decree prepared in 
this Court will be in accordance with the terms of compromise, 
so far as the plaintiff appellant and the defendant No. 2 respondent, 
are concerned : the petition of compromise filed in Court forming 
part of the decree. It is necessary to mention that the terms of 
compromise settled as betweén the plaintiff and some of the 
defendants in the suit at different stages of the litigation, will be 
operative as between the parties concerned, so far as they are 
consistent with our decision as to the rights of parties, as contained 
in this judgment. 


` 


A T. M Appeal dismissed, 


Before Mr Justice S. N. Guha and Mr. Justice Charles 
Bartley. 


NAZIBEL ISLAM MOLLA 
= y. 
GOLAM AFSAR MOLLA AND OTHERS.* 


Fossession, suit Jor—Previous rent decres and purchase thereunder by plaintif 
himself —Cosharer landlord made a party defendant—Purchase by cosharer 
landlord by private kobala and possession taken by him before the auction 
sale—Sutt against such cosharer landlord and representatives of tenant, 
tf barıed—Civil Procedure Code (Act V of 1908), Section 47, applicability 
of. 


- *Appeal from Appellate Decree No 2103 of 1931, against the decree of 
K. G. Morshed, Esq., Additional District Judge of 24-Parganas (Alipore), dated 
the and April, 1931, affirming that of Babu Kiran Chandra Mitra, Fourth Subordi- 
nate Judge of Alipore, dated the 2oth November, 1929. 


at 


CiIvIL 


1933.) 
aa, 
Shyam Sundar Das 

Ve 
Nabin Chandra 
Chakrabarti. 


ee 





Civit. 


ed 


1923. 

Ni me? 
Nazibel Islam Molla 
v. 

Golam Afsar Molla. 





July, 4 


THE CALCUTTA LAW JOURNAL, [Von LIK. 


The lands in suit which appertained to a tenancy were sold in executioA of a 
rent decree obtained against one G (tenant) by the present plaintiff in a suit 
for rent under Section 148A of the Bengal Tenancy Act in which the defendant 
No, 1 in the present suit was mide a party defendant as a cosharer landlord. 
The defendant No. 1 however obtaineda kobala from G before the tenancy was 
put to sale in execution of the aforesaid rent decree and succeeded in getting 
possession The present suit was brought by the plaintif for khas possession 
of the said lands against the representatives of G and defendant No.1, The 
defendant No. 1 raised the defence that the suit was not maintainable in view 
of the provisions of Section 47 of the Code of Civil Procedure, 


Held, that though such suit as between the present plaintiff and the repre- 
sentatives of G (the tenant) was clearly barred, the suit againt defendant No. 1 
was not barred under Section 47 of the Civil Procedure Code as there was no 
liability in the defendant No, 1 to satisfy the decree for rent and no qusetion as 
to execution, discharge or satisfaction of the decree arose so far as the defendant 
No 1 was concerned, 


Kailash Chandra Tarafdar v. Gopal Chandra Poddar (1) distinguished. 
Suit for Khas possession of lands. 
The material facts appear from the judgment, 


Messrs. Brojolal Chakravarty and Hiralal Chakravarty for the 
Appellant. 


Syed Nasim Ali, Syed Farhat Ali and Mr. Saroj Kumar iad 
for the Respondents. 


Mr. Biraj Mohan Mojumdar for the Deputy Registrar. 


C. A. V. 
The judgment of tlre Court was as follows : 


The plaintiff in the suit in which this appeal has arisen, prayed 
for Khas possession of the lands in suit, appertaining toa tenancy 
held at one time by Gandhari Bewa, predecessor-in-interest of 
the defendants Nos. 2 and 3. According to the plaintiff, the 
lands appertaining to the tenancy were sold in execution of a 
rent decree obtained by him, in which the defendan? No. 11 in 
the present suit was made a defendant, as a co-sharer landlord, 
with a view to the plaintiff’s obtaining an effective rent decree, in 
execution of which the tenancy could be sold. The defendant 
No. 1, it appears, obtained a Kobala from Gandhari Bewa the 
tenant, before the tenancy was put to sale in execution of the 
decree for rent obtained by the plaintiff, against Gandhari Bewa. 
It further appears that a suit brought by the defendant No. r 
for a declaration that the sale in execution of the decree for 
rent obtained by the plaintiff was not binding on him, was 
dismissed, The defendant No. r however succeeded in getting 


(1) (1926) L L. R. 53 Cale “981 , 30 C. W. N, 649; 43 C. L. J. 545 (E.B). 
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possession of the lands in suit, after they were sold in execution , 


of the rent decree against the tenant, Gandhari Bewa. The sale 
in execution of the decree, in favour of the plaintiff, at which the 
plaintiff was the purchaser was held on the 16th July, 1919, and 
it was confirmed on the 4th September of that year. The suit 
out of which this appeal has arisen was instituted by the plaintiff 
on the 6th October, 1928. In view of the question for considera- 
tion in this appeal by the plaintiff whose suit has been dismissed 
by the Courts below, on the ground that Section 47 of the Code 
of Civil Procedure was a bar to the same; it is not 1fecéssary to 
consider the defence of the contesting defendants in the suit, 
other than the one raised by the defendant No. r. The defence 
raised by this defendant was that the plaintiff as a decree-holder 
auction-purchaser should have come in under Section 47 of the 
Code of Civil Procedure for possesson of the lands in suit, and as 
such, the suit as instituted by the plaintiff was not maintainable. 
The Courts below have, on the authority of the decision of Full 
Bench of this Court in Kailash Chandra Tarafdar vy. Gopal Chan- 
dar Foddar (1), held that the question for determination in the 
present case was a question arising between parties to the suit for 
rent brought by the plaintiff, and was also a question arising 
between parties relating to the execution, discharge or satisfaction 
of the decree obtained by the plaintiff; and as such, it was incum- 
bent upon the plaintiff, the decree-holder auction-purchaser, to 
come in, by a proceeding under Section 47 of the Code of Civil 
Procedure, for delivery of possession, and his not having done so, 
the suit as instituted was not maintainzble, and was, in that view 
of the case, dismissed. 

There is no doubt that the suit as between the plaintiff and 
the defendants Nos. 2 and 3 was concerned, was clearly barred, 
as they were the representatives of Gandhari Bewa, the tenant 
against whom the ‘decree for rent was obtained by the plaintiff, 
and the lands appertaining to which were in due course purchased 
by the plaintiff at a sale in execution of the rent decree. The 
question arising for consideration in this appeal is whether the 
‘defendant No. 1 in the suit, could raise the defence that the 
plaintifs suit for possession against him was not maintainable, 
regard being had to the provisions contained in Section 47 of 
the Code of Civil Procedure. In the absence of any authority of 
decided cases bearing on the- subject, the point has to be decided 
as a question of first impression, the decision depending ‘mainly 


(1) (1926) I. L. R. 53 Cale, 781; 20 C. WIN. 649 ; 49'C. L. J. 345. ' 
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upon the statutory provision as contained in Section 47 of the 
Code of Civil Procedure. The position has to be kept in view 
that the defendant No, r was made a party defendant in the suit 
for rent brought by the plaintiff against the tenant Gandhari Bewa, 
for the purpose of obtaining an effective decree for rent, regard 
being had to the provisions contained in Section 148A of the 
Bengal Tenancy Act. There is ‘no doubt that the defendant 
No, x was a party to the suit for rent, and a necessary party too, 
according to the provisions of the law, to which reference has just 
been made. The question arising for determination in the present 
case, therefore, was a question between the parties to the suit for 
rent or their representatives. The, material question then 1s 
whether the relief claimed by the plaintiff related to execution, 
discharge or satisfaction of the decree for rent, as contemplated 
by Section 47 of the Code of Civil Procedure. In our judgment, 
the answer to the question must be in the negative. As between 
the plaintiff who succeeded in obtaining a decree for rent against 
the tenant, and the defendant No. 1, a co-sharer landlord who was 
joined as a party defendant in the suit for rent, for satisfying the 
requirements of law, as contained in Section 148A of the Bengal 
Tenancy Act, there could not be any, and there was no question 
relating to the execution of the rent decree, nor was there any 
question relating to the discharge or satisfaction of the rent decree. 
The decree was for rent, and the liability to satisfy the decree was in 
tenant defendant or her representatives, and not in the defendant 
No. 1, the cosharer landlord. If therefore there was no liability in 
the defendant No. 1 to satisfy the decree for rent, as there was none, 
no question of execution, discharge or satisfaction of the decree, 
could possibly arise as between the plaintiffon the one hand, and 
the defendant No. 1 on the other. In the above view of the point 
arising for consideration in the case before us, the decisjon of the 
Full Bench of this Court in Kailash Chandra Tarafdar’s case (1), 
referred to above, has no application; and we fail to appreciate 


` how reliance could be placed on the same, by the Courts below. 


As indicated above, the suit for Khas possession as brought by 
the plaintiff, so far as it was directed against the defendant No. 1, 
could not be held to be one barred by the provisions contained in 
Section 47 of the Code of Civil Procedure. The decision given 
against the plaintiff appellant in this Court dismissing his suit must 
accordingly be set aside, and we direct that the plaintiff’s suit be 
tried out, on the merits, in accordance with law. 


(1) (1926) 1. L. R. 53 Cale, 781; 30 C, W. N. 649 ; 43 O. L. J. 348. 
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è 
In the result, the appeal is allowed, and the case is remanded 
to the Court of first instance for trial, 
, The plaintiff's appellants are entitled to get their costs in the 
litigation up to the present stage, including the costs in this appeal. 


Future costs after remand, will be at the discretion of the trial 
Court. 


P. R. A [ppeal allowed. 


Before Mr. Justice D. N. Mitter and Justice S. N. Guha 
i { 


PROKASH CHANDRA CHAKRAVORTY AND OTHERS 
D. 
BARADA KISHORE CHAKRAVORTY AND oTHERs.* 


Exscution-~ Application for execution allowed—Effect of—Civil Procedure Code 
(Act V of 1908), Sec. 48, contravention of—Wrong exercise of jurisdic- 
tion. 

It is not want of jurisdiction in the executing Court but of an erroneous 
decision by a Court which has jurisdiction to entertain an application in contra- 
vention of Section 48 of the Code of Civil Procedure, after the expiration of 1a 
years from the date of the decree sought to be executed. 


4 


Venkatalingama v. Raja Dhanjaraj Girfi (1) referred to. 

Such decision is binding on those who were either represented in the execu- 
tion proceeding or had notice of the same. So long as it stands it cannot be 
attacked collaterally in another proceeding by such party on the ground of 
want of jurisdiction in the executing Court. 


It is incumbent on the judg men t-deblor to bring forward the plea of 1a years 
limitation as Provided for in section 48 when the exeeution is applied against him. 

Malkarjum v. Narhari (2) Raja of Ramnad v. Veluswami Tevar (3) referred 
to. 

Appeal by defendants. 

Suit for contribution. 

The material facts appear from the judgment. 


* Appeal from Appellate Order No, 29 of 1933, against the order of 
A. F. M. Rahaman, Esq , District Judge of Tippera, dated the 24th May 1932, 
reversing the decision of Babu Abani Prasad Neogi, Subordinate Judge, and 
Court. Tippera, dated the goth September, 1931 and remanding the case. 

(1) A.I. R. [1929] Mad. 826. 

(2) (ig00) I. L. R. 25 Bom. 937; L. R. a7 L Ag 216. 

(3) (1920) L. R, 48 L A. 45: 33 C, L. Jy 218, 
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Dr. Bijan Kumar Mukerji and Mr. Sailendra Mohan Das for 
the Appellants. 

a, Chandra Sekhar Sen for the Respondents, i 
i CAV 

The following judgments were delivered : 

Mitter, J: This appeal is directed against an order of remand 
made in a suit for contribution. The contention of the defendants, 
now appellants, is that the entire suit should have been dismissed 
by the lotver appellate Court as the amount in question in the 
suit was not legally recoverable from them. In order to under- 
stand this contention a few relevant facts need be stated. 

It appears that the Maharaja of Tipperah obtained a decree 
for Rs..674 for arrears of rent against the tenants of a certain Taluq 
on the sth of May, 1908; in execution of the said decree the 
tenure was sold on the 27th of May, 1912, for Rs. 4850; out of 
this sum Rs. 984-1-0 was appropriated towards the decretal debt 


_ and Rg 3, 865-15-o remained as surplus sale proceeds. On the 22nd 


of December, 1911, the Maharaja got a decree for rent for the 
subsequent period against the said tenants in respect of the same 
holding and in execution of the said decree the Maharaja attached 
the surplus sale {proceeds but in the meantime one Kamalakanta 
Banikya attached the surplus sale proceeds in execution of a 
decree on the foot of a mortgage. The Maharaja entered into 
a compromise with Banikya and got Rs. 1,000 as deposit and 
allowed Kamala Banikya to take the remainder of the sale proceeds 
in satisfaction of Banikya’s mortgage decree. The Maharaja 
refused to treat his acceptance of the sum of Rs. rooo as realiza- 
tion towards his decree of the 22nd December, 19117, and pro- 
ceeded to execute the said decree.: In intermediate proceedings 
which were carried up to the High Court it was held that the 
Maharaja was entitled to execute his decree of the 22nd of Decem- 
ber 1911. See exhibit 14, judgment of the High Court dated the 
rath June 1925. The Maharaja applied for execution in 1927 
and in this execution case the pay of the plaintiff was attached. 
In the talug in respect of which the rent decree was obtained the 
plaintiff and the defendants were jointly interested. The decree 
was realised from the pay of the plaintiff alone and consequently 
the plaintif has brought this suit for contribution. One of the 
substantial defences to the suit is that the executing Court had 
no jurisdiction to execute the decree of 1911 in 1927, the decree 
being barred by limitation having regard to the provision of section 
48 of the Code of CivH Procedure and the. amount. which the 


~ 
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plaintiff paid to the Maharaja was consequently not legally reco- 
verable from the defendants. This defence was accepted by the 
Munsiff who dismissed the suit. 

An appeal was taken to the District Judge öf Tipperah by the 
plaintiff. The learned District Judge remanded the suit to the 
lower Court with the direction to the lower Court to come toa 
finding as regards each of the judgment-debtors in the rent execu- 
tion case srising out of the decree of the 2nd of December, rgrr 
whether he had due notice of execution proceedings or had no 
Opportunity of having his objection determined by the executing 
Court by reason of defectiye notice or by reason of fraudulent 
suppression of notice. The learned District Judge further directed 
that the suit should be dismissed with costs in respect of each 
such (if any) judgment -debtor in respect of whom the Subordinate 
Judge might hold that he had no opportunity of having his objec- 
tion determined by the executing Court by reason of defective 
notice or by reason of fraudulent suppression of notice and in 
respect of those judgment-debtors who might be found to have 
had due notice, the Subordinate Judge will determine certain 
issues and pass orders according to law. The learned District 
Judge affirmed the findings of the Subordinate Judge on issues 
1 to 4. 

It has been argued on behalf of the appellant, by Dr. Mukerji 
that the remand is wholly unnecessary and the suit should have 
been dismissed, as the executing Court had no jurisdiction to 
execute the decree of rgrr inthe year 1927 having regard to the 
provisions of section 48 of the Code of Civil Procedure, Stress 
is laid on the following sentence of section 48 “no order for the 
execution of the same decree shall be made upon any fresh appli- 
cation presented after the expiration of 12 years from (a) the 
date of the decree soughtto be executed” and it is argued that 
these words make it clear that it would not be competent for the 
executing Court to entertain any fresh application for execution 
after the expiration of 12 years and that the question is really one 
which goes to the root of the jurisdiction of the executing Court 
to entertain such an application. On the other hand, it is main- 
tained by Mr. Sen who appears for the respondents that the ques- 
tion is one not of wa nt of jurisdiction in the executing Court but 
of an erroneous decision by a Court which has jurisdiction to 
entertain the applic ation. The learned District Judge has appa- 
rently accepted the latter view and the question in this appeal is 
as to which of the two contentions is right? It appears to us that 
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the respondents’ contention must prevail, It is true that the 
application for execution is not barred under the Limitation Act 
but would be barred under this Section (Sec. 48) as it was made 
twelve years after the date of the decree. But there the executing 
Court decides that the execution of the decree is not barred, not- 
withstanding the provisions of Section 48, it merely decides 
wrongly ; and as has been pointed out by their Lordships of the 
Judicial Committee of the Privy Council in the case of Ma/karjun 
v. Narhari (1) the Court has jurisdiction to decide wrongly as 
well as rightly. This wrong decision will certainly be binding on 
the parties who were .represented in the proceeding in which the 
decision was given or had notice of that proceeding. This errone- 
ous order was liable, at the instance of parties who were properly 
represented in the proceeding or had notice of the same, to be 
cotrected by a Court of appeal or revision, but so long as it stands 
it cannot be attacked collaterally in another proceeding, by such 
party on the ground of want of jurisdiction in the executing Court. 
Dr. Mukerjt has argued on the analogy of the provision as to res 
judicata as embodied in Section rı of the Civil Procedure Code 
that the use of expression “no order shall be made” ousts the 
jurisdiction of the executing Court to entertain the application for 
execution just as the use of the expression “no Court shall try 
any suit or issue..........” In Section rr has the effect of ousting 
the jurisdiction of the Court to entertain a fresh suit or try a new 
issue with reference to matters which had already been decided. 
The analogy, however, does not assist the appellants for the expres- 
sion ‘ no Court shall try any suit or issue.........” while it prohibits 
an enquiry in limine as to a matter already adjudicated upon, 
does not affect the jurisdiction of the Court. As was pointed 
out by Mr. Justice West the decision of a question of res judicata 
as of limitation or the like, raised in a case is not, éven though: 
wrong, a failure, or a cause of failure, to exercise jurisdiction, any 
more than a wrong decision on the whole litigation, see 4mritrav 
v. Balkrishna (2). See also Jotindra v, Sourindra (3). The Court 
which had to execute the decree of 1911 had to determine 
whether the application for execution made in 1927 offended 
against the provisions of Section 48 of the Code of Civil Procedure. 
In determining that Section 48 was not infringed, the executing 
Court was exercising its jurisdiction although in exercising such 


(1) (1900) I. L. R. 2s Bom. 337 ; L. R. a7 J. A. 216, 
(a) (1887) I. L. R. 11 Bom. 488, 
(3) (1927) 31 C. W. N. 818. 
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jurisdection it may have arrived at a wrong conclusion. The pre- 
vious decision of the executing Court arrived under-such circums- 
tances would certainly ` be binding on those who were either repre- 
sented in the execution proceeding or had notice of the same. 


The view we take receives ample support from a decision of 
the High Court of Madias in a recent case. See Venkatalingama 
v. Raja Dhanjaraj Girjt (1), Indeed as has been pointed out by 
the Judicial Committee in a case based on a somewhat similar 
state of facts it was not only competent for the present appellants, 
if they had notice, to bring forward the plea of 12 years fimitation 
as provided for by Section 48 of the Code of Civil Procedure 
when the execution case was determined but it was incumbent on 
them to do so. See Raja of Ramnad v. Veluswamt Tevar (2). 
The learned District Judge has rightly sent back the case for 
determining the issues which properly arises in this case. 


The result is that the appeal fails and is dismissed with costs, 
We assess the hearing fee at one gold mohur. 


Guha, J, ;——I agree. 


A, T. dE Appeal dismissed. 


(1) A. I. R. £1929] Madras, 826. 
(2) (1920) L. R. 481. A. 45; 33C. L. J a8. 


Before Mr. Justice M. N. Mukerji and Mr. Justice S. K. Ghose. 


s < ASUTOSH GHOSE 
2. 


SUDHAGSHU BHUSAN GHOSE.* 


Award—Arbitrator, if can raserve some part of reference to be dealt with 
separately—Apreement —LEndorsement over the signature of parties. 


An arbitrator is at liberty to reserve some parts ofa reference to be dealt 
with separately, but unless these parts are decided the award cannot’but be taken 


* Appeal from Original Order No. 501 of 1931, with cross-objection, against 
the order of Mr. Mahendra Nath Lahiri, Subordinate Judge, and Court, of Dacca, 
dated the 28th August, 1931. 
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to be incomplete provided the parties themselves did not expressly agree that 
the arbitrator was to give his award on the other points separately and that the 
same award might be taken as an entirely valid award whilst the award on the 
parts yet undetermined subsequently mide would be treated as another and 
independent and separate award. 


An endorsement over the signature of the parties to an arbitration does not 


_ bind a party to accept an award which is not a valid award. 


August, 22, 


Appeal by the Plaintiff. 
The material facts appear from the judgment, 


Dr. Bijan Kumar Mukherji and Mr. Manilal Bhattacharjee 
for the Appellant. 


Dr. S. C. Basak, Messrs. Rajendra Chandra Guha and 
Mahendra Kumar Ghose for the Respondent. 
Gi Aa, V 
The judgment of the Court was as followss : 
The plaintiff who is the appellant in this appeal and the defen- 


dant who is the respondent therein are two brothers. They had 
an 8 as. share and their cousin had the remaining 8 as. share 


‘In a residential nouse, which was joint, but for convenience 


of possession they were in separate possession thereof from 
their said cousin. Besides the dwelling house, the two brothers 
had various joint moveable properties, some monies invested -on 
interest, some G. P. notes, a Life Insurance Policy, the worship of 
family deities, and also some joint debts. Disputes having arisen 
between the two brothers, two proceedings under Section 107 
Criminal Procedure Code were started against them in the Court 
of the Sub-Divisional Magistrate cf Sadar (South) in Dacca. 
Upon that through the intervention of mutual friendsand on 
the advice of well-wishers of them both, the two brothers 
votuntarily approached Mr. Sachindra Nath Chatterji, the said 
Magistrate, and prevailed upon him to act as arbitrator for effecting 
a settlement of their differences. On the 25th September 1930 
the arbitrator aforesaid completed and signed his award. On the 
30th November 1930 the plain tiff applied to him for delivery of 
the original award to him. He got it on the rst December 1930 
and on the same day filed it with the Collector to have it stamped. 
On the 23rd December 1930 it was stamped by the Collectorate 
and returned to the plaintiff. On the 5th January 1931 the plaintiff 
applied to the Court below for filing the award, and a suit being 
commenced on the application, was eventually dismissed. From 
the order thus passed, he has taken the present appeal. 
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The defendant in the Court below challenged the award upon 
various grounds invalidity of the reference, misconduct on the part 
of the arbitrator, incompleteness ın the award etc. etc. These 
gave rise to a number of issues. All these issues with the excep- 
tion of one were decided against the dëfen lant. The issue which was 
decided in his favour and against the plaintiff was issue No. 7 :— 
“ Does the award decide all matters of dispute between the parties. 
If not, can any decree be passed on it?” The Court below found 
that certain debts which were designated in the proceedings as 
“ Market-debts ’ were left undetermined by the arbitrator. 


To understand the position some more facts require to be 
stated. On the Magistrate agieeing to arbitrate two petitions 
were filed before him, one by each of the parties on the 23rd 
December 1929. They were similarly worded, and in each it was 
stated that he was to act as arbitrator “ for the purpose of deciding 
all matters in dispute between us, both brothers,” On the 25th 
December 1929 a statement, representing the points in dispute 
between the parties, and consisting of 8 paragraphs was filed on 
behalf of the plaintiff, each paragraph stating separately some item 
or items of joint property and the nature of the dispute relating 
thereto. A somewhat similar statement was on the same day 
filed on behalf of the defendant. The arbitrator noted against 
each paragraph in the plaintifs statement how he proposed to 
proceed as regards each particular matter. Paragraph 3 of the 
plaintifi’s statement is important. It ran in these words :— 


“3. Both the brothers have some debts. Some of the bonds, 
handnotes or promissory notes are executed by both the brothers, 
some by Asutosh (plaintiff) alone and some by Sudhangshu (defen- 
dant) alone. There are also some f#aolats without any docu- 
ments, When the two brothers separated in mess in June last, 
Babu Dhirendra Chandra Das Gupta, Pleader, Dacca, as arbitrator 
of both the brothers, made a division of those debts. Abitrator will 
consider the question of confirming Debendra Babu’s decision on 
the point, and he will make provisions as to how one brother will 
be liable to. the other in case any creditor realises any amount 
from one brother only.” 


The corresponding paragraph in the defendant's statement ran 
thus $= ; 

“3, Theie 1s .only one joint debt to, the extent of Rs. 5000 
as principal and interest thereon due to the Gangasagar Saha Firm. 
I am liable for no other debt,” 
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alee The note of the arbitrator against this item in the pfaintifs 

1933. statement was — 

wry J : ; . 5 
Asiitosh Ghose “The accounts are to be examined with a view to ascertain if 


Me the items were duly entered and the expenditure was incurred 
Sudhanshu Bhusan 
' Ghose. | for the benefit of the estate or the family. Let a lettér be addressed 
to the Luxmi Industrial Bank for the purpose of ascertaining what 
the actual liabilities are.” 

On the 2nd April 1931 the arbitrator formulated the point of 
reference. The point relevant in this connection was the fourth 
one and the following extract will show how the said point was 
formulated :— 

“4. Arbitrator is to ascertain®and decide as to which of the 
debts and 4ao/ats incurred by both the brothers or either of the 
brothers are ijma between the two brothers and which are 
personal,” 

So far so, it would seem that the question of market-debts was 
not specifically raised by any of the parties but the question of 
debts generally speaking was raised. But there is little doubt 
that at some stage or other the question’ of market-debts was 
raised and considered. And not merely so but that market-debts 

t were also decided upon would appear from the draft award that 
was eventually prepared and copies of which were made over to 
the parties. It is admitted that three typed copies of the draft 
award were made and the defendant who received one of the 
copies has produced the copy that was given to him. It is neces- 
sary to examine this copy with care. In the fourth paragraph of 
this copy it is said— 

“Tt may be mentioned here that there has been a separate 
reference to me by the two brothers for division of their Ijmali 
documents, records, collection papers etc, and other connected 
matters. The decision of the same will require more” time and I 
will pass my award on that reference later on.” 

In that copy the fourth point of the reference begins at page 9 
and it is said there at the commencement of that page.“ Arbitra- 
tor is to ascertain and decide asto which of the debts, Haolats 
and markef-debts incurred by both the brothers or either of the 
brothers are Ijmali between the two brothers and which are per- 
sonal etc. etc.” The decision on this point runs on to the end of 
page 12. In page ro the heading is “A.” Apportionment of 
debts, Haolats and market-debis. From there up to the end of 
page a1 five items are dealt with which are not strictly speaking 
market-debis but loans due to a Bank, a loan due to a Firm ona 


—— rama 


VOL, LIK, | HYGH COURT. 


Hatèhitta and certain other loans taken from individuals. Page 12 
opens with the words,—“ Asutosh Ghose and Sudhangshu Bhusan 
Ghose.” Then follows on that page a sixth item separately headed 

s “6. Market debts as published be low ”—Liability will be joint 
each brother bering one hilf of the following debts. 11 items 
of market debts are detailed, the aggregate coming up to 
Rs. 692-3~9e 

In the copy of the award which has been filed in this case 
and which was signed by the arbitrator on the 25th September 
1930, and on which the plaintifs application was based changes 
to the following effect appear : 

(1) In the fourth paragraph from the beginning the words 
“and also for apportionment of the Ijmali market debts” were 
inserte] by the arbitrator, thus stating that market debts too 
, were included in “ the separate reference.” 

(2) When deing with the fourth point for reference at the 
top of page 9 the words “ market debts ” were struck out, and from 
the heading at the top of page 10 also the said words were deleted. 

(3) The words “Asutosh Ghose and Sudhangshu Bhusan Ghose” 
which appeared at the top of page 12 were inserted at the end of 
page rr; and page 12 in which the market debts were shown and 
dealt with was entirely removed. 

(4) Other corresponding changes e.g. renumbering of the pages 
etc, were made. 

The nétt result of the alteration was that “ market debts ” 
were treated as a matter included in “the separate reference,” 
and the item was left over for consideration in future. 

It is to be observed here that the award as delivered contains 
“the signatures of the defendant and of the plaintiff, the signatures 
being dated the 2sth September 1930 and under an endorsement 
made by the plaintiff in the following words :— 

“We agree that the reference as enumerated in this award was 


made by us and we agree to abide by all the decisions of this 
award.” 


The Subordinate Judge quite correctly formulated the law to be 
applied to the case, saying that the arbitrator was at liberty to 
reserve some parts of a reference to be dealt with separately “but 
unless these parts are decided the award cannot but be taken to 
be incomplete provided the parties themselves did not expressly 

, agree that the arbitrator was to give his award on the other points 
separately and that the same award might be taken as an entirely 
valji award whilst the award on the parts yet undetermined sub- 
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sequently made would be treated as another and independent’ and 
separate award.” 

On the question whether there was such an agreement between 
the parties the learned Judge has said, 

“That the arbitrator threw aside the rath page of his award 
and made many additions and alterations seems to be founded on 
the impression that he was not called upon to decide the point of 
market debts then, and that his award on other points delivered 
without,the point of the market debts etc., would be quite a valid 
award in accord with law.” 

The learned Judge was of opinion that though the arbitrator acted 
on such an impression, there was in point of fact, no such agree- 
ment between the parties and that though the parties did sign at the 
foot of the award in the manner indicate] above, that did not pre- 
clude any of the parties from challenging its validity on the ground, 
that a part of the reference was in fact left undetermined. In arriv- 
ing at his conclusion that there was no such agreement between the 
parties, the learned Judge felt very much pressed by the statement 
of the arbitrator in his evidence that by “ separate reference ” he 
meant not exactly that there was a reference as to market debts 
etc. made by the parties separately but that he himself wanted 
to deal with matters separately. The learned Judge for reasons 
that he gave was not disposed to oeleve the plaintifi’s own 
evidence that there was such an agreement. 


It is clear to our mind that if the decision as to market debts 
was ultimately excluded from the award, it was excluded‘ because 
the arbitrator was not willing to saddle the defendant with a liabi- 
lity to pay a half of the debts as was his decision embodied in the ~ 
draft award. The contest between the parties as regards market — 
debts was that while the plaintiff said that these debts, amount- 
ing to only Rupees Six hundred and odd, were Tjmali debts and 
payable by the parties in proportion to their shares, the defendant’s 
contention was that it was the plaintifi’s personal debts for which 
the plaintiff alone was liable. The proposal to exclude this part 
of the cecision could have either proceeded from the side of the 
defendant or emanated from the arbitrator himself, and in the 
latter case only because of the contention which the defendant 
had put forward. What exactly were the circumstances under 
which the exclusion was made ıs a matter upon which the arbitra- 
tor has not said anything. But it would appear that he was .not 
given a chance of explaining the point. We think also that by 


yeason of the manner in which the question was brought up, by 
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. 
the defendant for the consideration of the Court, the plaintiff too 
was not in a position to make out that it was necessary for him 
_ after what was stated in the award itself to give any explanation 
on the point. 

The- plaintiff filed his application treating the award as a com- 
plete award. He might well do so in view of the reservation 
which was contained in paragraph 4 of the award itself as regards 
market debts, and also Ejmali documents, records, colle¢tion papers 
etc. coupled with the statement contained in the endorsement over 
the signatures of the parties in which appeared the words, “the 
‘reference as enumerated in this award.” ‘The defendant in para- 
graph 8 of his written statement pleaded quite generally that the 
arbitrator had not decided all matters in dispute. But in para- 
graph 14 of the written statement a specific item was mentioned, 
not relating however to market debts, which the arbitrator, it was 
alleged, had left undecided. Issue No. 7 was framed in quite 
general terms. When the arbitrator was in the witness-box as 
witness No. 1 on behalf of the plaintiff he was not asked a single 
question on behalf of the defendant as to why market debts were left 
out, but only a few questions were put to him to show that there 
were no two references. Indeed from his cross-examination and 
from that of plaintifi’s witness No. 3 Babu Birendra Nath Bose, 
the plaintifs pleader, it would not seem that the defendant was 
making any grievance that the market debts though a part of the 
reference, had been left out. The whole of the cross-exmination 
of the latter witness was directed to make out that the arbitrator 
fraudulently took aff the page 12 of the award without the defen- 
dant’s knowledge and that the endorsement was inserted after the 
defendant had put down his signature. Upon the defendant’s 
CASE AS subsequently presented, the real issue was .whether the 


parties had agreed that the question of market debts would be: 


left over for further consideration. Not one question as regards 
this agreement was put to any of these witnesses, ‘That some matters 
though not market debts were so left over is not disputed on 
behalf of the defendant because the copy of the draft award which 
_ he has filed shows that the question of division of Ijmali documents 
records and collection papers was to be considered afterwards. 
To this, no objection was taken at the time, nor has any objection 
been taken now.. So far as these items are concerned, such an 
agreement, though not expressly admitted, is more than probable. 
The whole question is whether that agreement embraced market 
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| 
debts as well. We are of opinion that the question should be 
answered in the affirmative. 

It should be noted that the defendant while deposing in his 
examination-in-chief at first said that the arbitrators did not decide 
the points 6, 7, 8 and 9 of the statement of points of difference, 
and then added that the arbitrator had decided about the market 
debts but had afterwards taken off the page containing it. He 
has made no complaint about the other items, namely, the Ijmali 
documents, records, collection papers etc. Before he came into 
the witness-box the plaintif in his examination-in-chief had defi- 
nitely deposed, 

“The talk of market debts first’ arose after the points of 
difference were settled (3 or 4 months after). The opposite party 
said that these debts were my personal debts whilst I said that they 
were Ijmali, at the time. At that the 5. D. O. said that these were 
required to be decided on evidence and the matter might as such 
be postponed. We both parties agreed to such agreement of post- 
ponement.” 

Not one question was put to the plaintiff in his cross-examination 
to suggest that the stitement made by him as above was not true, 
The defendant has mide various aspersions against the arbitrator 


_ but has not said a word in repudiation of the plaintiffs story as 


to the agreement. 


It has been argued before us that the plaintiffs statement 
quoted above cahnot be true, Lecause his statement, as it stands, 
would suggest that the agreement was reached a long time before 
the; award, and if that was so, the decision of market debts as 
contained in the draft award would be impossible. We are not 
prepared to read the statement in that way. The plaintiff was 
only answering the questions that were being put to him. And 
the statement only shows the sequence of events as they have 
happened and not that the agreement was come to at any particular 
point of time. It has.been also argued before us that the decision 
as to market debts having been there in the draft award, nothing 
could have happened between the evening of the 24th September 
1930 when the final discussion after the draft took place and the 
morning of the 25th September 1930 when the award was signed . 
which could justify the arbitrator changing his mind and excluding 
the decision as to market debts. It has been argued that the only 
talk that took place, during those discussions related to the question 
of the stamping of the award. We do not think that the evidence 
establisheg that that was the only item of discussion, for the pleader 
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P, W. 3 has said that“ Pankaj Babu (meaning the defendant’s 
pleader) objezted as to the entries in the award at the time.” 

Some argument has been addressed to us to make out that 
the endorsement over the signatures of the parties was interpolated 
after the defendant had put down his signature. The question 
is ‘not of any importance because the endorsement or the signa- 
ture would not bind a party to accept an award which is not a 
valid award. But on the question of fact. as to whether the 
endorsement was there when the defendant signed, we think there 
is enough to show that the endorsement was not made after the 
defendant’s signature, 

The result is that, in our opinion, this appeal should be allowed 
and the order of the Court below being set aside,’ it should be 
ordered that the award be filed and a decree made onit. The 
appellant will have from the respondent his costs of this Court, 
hearing fee five gold mohuis, and of the Court below. 

The cross-objection is dismissed but without any order for costs. 
A. T. Me Appa? allowed : Cross-objection dismissed, 





Before Sir'Charu Chunder Ghose, Knight, Acting Chief 
Justice and Mr. Justice Se K. Ghose. 


SAHABATI GOPINI 
Y. 
MANGTURAM AGARWALLA* 


YFurisdiciion —Suit ordinarily to be tried by Munsiff—Wronely instituted in the 

Court of the Subordinate Fudge—Subordinate Judge, duty of. 

When a suit which should ordinarily have been instituted in a Munsiff’s Court 
was instituted in a Subordinate Judge’s Court, and issues were settled, evidence 
was gone inio and thereafter objection was taken at the time of argument that 
the suit should have been instituted in the Munsiff’s Court instead of the Sub- 
ordinate Judge’s Court” 

Held that it was an irregular thing on the part of the plaintiff to institute 
the suit in such a manner but the Subordinate Judge having jurisdiction to hear 
the case. should have tried it at that stage, 

Appeal by the Plaintiff, 

The material facts appear from the judgment. 

Messrs. Gopendra Nath Das and Nirmal Chunder Das Gupta 
for the Appellant. 


“Appeal from Original Order No. 180 of 1992, against the order of Alfred 
Bose, Esqr, Subordinate Judge of Darjeeling, dated the 22nd March, 1992. 
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Messrs. Abinas Chander Ghose and Nnpendra Nath Mukherji 
for the Respondent, 

The judgment of the Court was as follows : 

In tbis case what has happened 1s this. A suit which ordinarily 
would have been instituted in the Munsiff’s Court was instituted 
in the Subordinate Judge’s Court at Darjeeling. Both parties put 
in their pleadings ; issues were settled and evidence was gone 
into on both sides. ‘I'hereafter the defendant proceeded to argue 
the case. While the argument was going on an objection was 
taken that the suit should have been instituted in the Munsiff’s 
Court. The argument on behalf of the defendant was interrupted 
and the matter was gone into and thé learned Subordinate Judge 
came to the conclusion that the only thing that could be done 
in the circumstances which had happened was to return the plaint 
for presentation to the proper Court, namely, the Court of the 
Munsiff at Siliguri. It is against this order that the present appeal 
has been preferred. ; 

It is quite clear that the Subordinate Judge had jurisdiction 
to entertain the present suit, No doubt it was an irregular thing 
On the part of the plaintiff to institute the suit in the Subordinate 
Judge’s Court when it should have been instituted in the Munsifl’s 
Court at Siliguri; but there was no want of jurisdiction so far as 
the Subordinate Judge was concerned to hear the case and in 
the peculiar circumstances of this case, namely, that evidence 
had been gone into and concluded on both sides and arguments: 
were being heard when this question was started, we think that 
the Subordinate Judge would have exercised a wiser discretion 
ifinstead of directing that the plaint should be returned for pre- 
sentation to the proper Court he had proceeded to bring the 
hearing to a conclusion and thereafter to deliver judgment. It 
is said that the Subordinate Judge’s order is not an ilfegal order. 
That may or may not be so; but, in the circumstances which 
obtain in the present case and having regard to what has already 
been alluded to above, we think that the Subordinate Judge would 
have been well advisei if he had adopted the course indicated 
above. 

. We therefore, set aside the order complained of and remit the 
case to the learned Subordinate Judge of Darjeeling for bringing 
it to a termination in the ordinary way and delivering judgment. 
The costs of this appel will abide the result. The hearing fee 
is assessed at three gold mohurs, 

P, Rs Appeal allowed ; Case sent back, 
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PRESENT: Lord Macmillan, Sir John Wallis and Sir George 
Lowndes. 


MAULADAD KHAN, SINCE DECEASED (NOW REPRE- 
SENTED BY GHULAM JAN AND OTHERS) 


, D. ; 
FAIZULLAH KHAN AND OTHERS. 


[ON _APPIAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or THE NORTH-WEST FRONTIER PROVINCE, | 
a e 


Order in Council directing retrial of suit on merits~ Proceedings in India 
contrary to such directions, are without jurisdiction and void. 


Where by an Order in Council their Lordships of the Privy Council remanded 
a case to the Court of first instance for fresh trial and decision on the ments, 
held, that all proceedings in the Indian Courts contrary to the directions con- 
tained in the said Order in Council were coram non judice and void, and must 
be set aside, and that the case must be-sent back to India for re-trial in accortl- 
ance with the previous Order in Council. 


Appeal No. gg of 1931 from the decrees of the Judicial Com- 
missioner, North-West Frontier Province, dated the 215t June 1930, 
modifying the final decree of the Court of the District Judge of 
Dera Ismail Khan, dated the r4th January 1927/18th September 
1929. 7 

The short question for determination on the appeal was 
whether certain proceedings in the Indian Courts were rendered 
invalid by reason of the judgment of the Privy Council in an 
earlier appeal remanding the case for a fresh trial and decision, 
(see 'Z. R. 56 T. A. 232 ; 33 C. W. N. 781 ; 50 C. L J. 39). 


Wallach ¢or the Appellant. E - 
DeGruyther, K. C. and Parikh for the Respondents. 
Their Lordships’ judgment was delivered by 


Lord Macmillan :—This is an unusual and a most unfortunate 
case. It began ten years ago with a suit filed for partnership 
accounts. The suit was instituted in the Court of the District Judge 
of Dera Ismail Khan, but was transferred by him to that of the 
Subordinate Judge, by whom a preliminary decree was passed on 
the 22nd October, 1923, declaring thé shares of the parties in the 
partnership and ordering accounts to be taken. There was no 
appeal against this decree, 


49 


November, 16. 





59 
P.C 


1933. 
we 
Ghulam jan 
Te 
Faizullah Khan. 


Lord Macmillan. 


THE CALCUTTA LAW JOURNAL. [Vor LIX. 


On the 24th March, 1924, the Subordinate Judge passed a 
final decree under which a sum of Rs. 19,991 was found due to 
the present appellant, Mauladad Khan (who was the first- 
defendant in the suit) by the other parties, who are the respon- 
dents before the Board. Appeals followed to the Judicial 
Commissioner. He set aside the decree of the 24th March, 1924, 
and by his order of the 7th May, 1925, remanded the suit to the 
District Judge for re-trial by him, but directed in effect that on 
the re-trial the respondents would only be entitled to dispute 
the liability for Rs. 19,991, which had been laid on them by the 
Subordinate Judge, and would not be entitled to claim that any 
additional sums were payable to them. This restriction was based 
on an alleged deficiency in the Court Fee paid by them. ` 


Against this part of the order of the 7th May, 1925, the 
respondents filed two separate appeals to His Majesty in Council. 
These came on for hearing before the Board in February, 1929. 
The judgment of the Board was delivered by Lord Shaw on the 
rsth March following (see 56 I. A. 232 ; 50 C. L. J. 39), and the 
advice tendered to His Majesty was that the order of the Judi- 
cial Commissioner of the 7th May, 1925, should be set aside and 
the case remanded to the Court of the Subordinate Judge for fresh 
trial and decision on the merits. An Order in Council was duly 
drawn up to this effect and dated the rst March, 1929. 


In the meantime, however, the case had gone on in India 
as if no such appeal were pending. The District Judge acted 
on the remand order of the Judicial Commissioner, accounts were 
taken by Commissioners, their report was considered by the 
District Judge, and on the 14th January, 1927, he delivered a 
judgment finding considerable sums due from Mauladad to the 
various respondents. The judgment was stated to be “ contingent 
upon the reversal of the Judicial Commissioners” Order dated 
ath May, 31925, by the Privy Council.” No formal decree was 
drawn up, but notwithstanding this all the parties except the 
original plaintiff No. 2 appealed against the “judgment” to the 
Judicial Commissioner. These appeals were still pending in 
March, 1929, when the Order in Council above referred to was 
promulgated. 


On receipt in India of the Order in Council the first plaintiff 
and defendants Nos. 2 and 3 applied to the Judicial Commissioner 
asking that the District Judge should now draw up a decree in 
pursuance of his judgment of the 14th January, 1927, and that 
their appeal should be proceeded with. This was opposed by 
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Mauladad, who contended that the proceedings taken in the 
District Court on the Judicial Commissioners order of the 
7th May, 1925, were void as the order on which they were based 
had been set aside. The Judicial Commissioner declined to deal 
with this contention at the time and ordered the District Judge 
to complete his proceedings by drawing up a decree, This was 
done. A decree was drawn up in accordance withthe judgment 
and dated the 14th January, 1927/18th September, 1929. All 
three appeals were then heard by the Judicial Commissioner, 
who after an elaborate examination of the items in dispute 
varied the District Judge’s decree and held Mauladad liable to 
plaintiff No. 1 in Rs. 57,925, to plaintiff No. 2 in Ra. 2,249, and 
to defendants Nos. 2 and 3 in Rs. 4,310 with interest in each pase 
at six per cent. from the 1st April, 1920, to realisation. 

Against the decrees, which were duly drawn up in accordance 
with this judgment and dated the 21st June, 1930, Mauladad has 
appealed to His Majesty in Council. The first point taken on his 
behalf is that having regard to the terms of the Order in Council 
of the rst March, 1929, all tbe proceedings in the District Judge’s 
Court following on the remand order of the 7th May, 1925, and 
the appeal from his decree were’ without jurisdiction and void, and 
that following upon the Order in Council there should have been a 
fresh trial before the Subordinate Judge and a decision by him on 
the merits of the case. 

In answer to this contention counsel for the respondents points 
Outthat in the first appeal to His Majesty in Council the only 
question was as to the limitation placed upon the right of the 
plaintiff and defendants Nos. 2 and 3 to recover upon the remand 
substantive sums against Mauladad. Upon reference to Lord 
Shaw’s judgment this certainly appears to have been the only 
question discussed. Counsel protests that the advice tendered 
by the Board to His Majesty and the Order in Council meant 
no more than that the order of the 7th May, 1925, should be set 
aside only in so far as it restricted the rights of the respondents 
on the re-trial and asks that the Order in Council should be so 
tread. 


Their Lordships are unable to accede to this suggestion. 
‘That the intention of the Board was that the whole order of the 
yth May, 1925, should be set aside is they think clear from the 
direction that there should be a fresh trial before a different Court. 
It is no doubt possible that the requirements of the case would 
have been met by a mere modification of the order in question 
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leaving the re-trial to proceed as ordered by the Judicial Com- 

missioner, and this might have been brought to the notice of 
the Board before the Order in Council was drawn up, An 
opportunity is always afforded to the parties of meeting any such 
objection to the form of the advice tendered. But no step in 


‘this behalf was taken by the then appellants. It is in their Lord- 


~ 


ships’ opinion impossible to hold that the Order in Council meant 
anything less than what it says in the plainest of words. It would, 
they think, be equally impossible to hold that a re-trial before the 
District Judge which was complete] by the 14th January, 1927, 
was a sufficient compliance with an Order for re-tiral by the 
Subordinate Judge- mide by His Majesty in Council in.March, 
tg29. Their Lordships are naturally reluctant to prolong this 
already protracted litigation, but they feel that there is no other 
solution to the present impassi than to send the case back for 
re-trial. ‘The re-trial of course, will not extend to the. matters 
decided by the preliminiry decree of the 22nd October, 1923, 
which remains undisturbed. 

They are of opinion therefore that all the proceedings in India - 
subsequent to the- order of the Judicial Commissioner dated 7th 
May, 1925, were coram non judice ;.that the decrees of the District 
Judge and of the Judicial Commissioner dated respectively, r4th 
January, 1927/18th September, 1929, and 21st June, 1930, must 
be set aside ; and that the case must go back for re-trial of the 
matters determined by the decree of the 24th March, rg24, which 
was set aside in accordance with the terms of the Order in Council 
6f the rst March, 1929, ne they will humbly advise His Majesty 
accordingly. 

The appellants must, their Lordships think, have their costs from 
the respondents of all the proceedings subsequent to'the arrival in 
India of the Order in Council of the rst March, 19259, including the 
costs of the present appeal., There should, they -think, be no costs 
of the abortive proceedings in the District Court held upon the 
remand of the 7th May, 1925. All other costs will be dealt with 
upon the further trial of the case, 


T. L. Wilson and Co: Solicitors for the Appellahts. 
Stanley Johnson and Allen; Solicitors for the Respondents. 
Koj. Ri” Appeal allowed. 
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. Present: Lord Marmillan, Sir John Wallis, and Sir George * 
Lowndes. 


RAJANI KANTA PAL 
Y. 
SREEMATI SAJANI SUNDARI DASSYA. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. | 


Dayabhaga Law— Hindu widow—Maintenance of, when `a legal ‘lialility— 
‘Amount af maintenance, on Bhat principle fixed. 


Under tbe Dayabhaga Law the father-in-law has a moral obligation to 
maintain the widow of -his deceased son, but that obligation, when transmitted 
to his sons on his death, b:co.nes, in their persons, a legal liability, the measure of 
which is restricted to the amount o the estate to which they have succeeded 
from their father, 


In fixing the maintenance of a Hindu widow, the Court should award such 
sum as would enable the lady to live with the same degree of comfort and with 
the same reasonable luxury of life as she had in her husband's lifetime, and 
neither on too penurious or miserly nor on too extravagant a scale. 


Ekradeshwari Bahuasin v. Homeshwar Singh, \1) followed. 


Appeal No. gz of 19 I against a decree of the High Court, 
dated the r2th August, Calcutta, 1930, which modified a decree of 
the Subordinate Judge of Dacca, dated the 28th November, 1927. 


The main question on the appeal was: What was suitable main- 
tenance for the respondent, 4 Hindu widow? The High Court, 
following the principle laid down by the Board in Akradeshwart 
v. Homeshwar (1) awarded her Rs. 80 per month. 


Wallach for the Appellant. 


Fringle® for the Respondent was not called upon, but referred to 
Kamini v. Chandra Pode (2). 


Their Lordships’ judgment | was delivered by 


Lord Macm illan :—This is a suit in which one Sreemati Sajani 
Sundari Dassya, widow of the late Jadu Nath, sues for maintenance 
and the recovery of certain ornaments, the defendants to the suit 
being her brother-in-law, , Rajani Kanta Pal, and others who are 
called as representatives of her late father-in-law, Madan Mohan. 

In the first Court the plaintiff was, held disentitled to any 
maintenance, though she recovered, their Lordships understand, 


J 


2 (1) (1929) Li R. 56 I A. 182; 49C. L. J. 579. : 
(2) (1889) 1. L. R. 17 Calc. 373. 
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the value of the ornaments which she claimed, but the learned 
Judge indicated that if there was any legal liability for main- 
tenance, the appropriate allowance would be at the rate of 20 rupees 
per month. 

On the case being taken to the High Court the judgment of the 
Subordinate Judge was in part recalled and liability was held to be 
established against the defendants for the maintenance of this lady, 
and the rate of maintenance was fixed at 80 rupees per month. 

In the present appeal, Counsel on behalf of the defendant, 
Rajani Kanta Pal, now the appellant, endeavoured to persuade 
their Lordships that there was no legal ground of liability for 
maintenance. That contention their Lordships ‘regarded as 
hopeless, The liability of Madan Mohan towards the widow of 
his son was, no doubt, on the authorities, a moral liability, but 
that liability, when transmitted to his sons on his death, became, 
in their persons, a legal liability, the measure of which, however, 
was restricted to the amount of the estate to which they succeeded 
from their father. These principles of law have been established 
by authoritative judgments and are applicable to a family governed, 
as was this family, by the Dayabhaga law. The matter is not one 
which can be reopened before their Lordships. 


This view having been indicated to Counsel, the only question 


‘which remained was whether the extent of the maintenance 


which had been fixed for this lady by the High Court was or was 
not excessive. Their Lordships have before them what fell from 
Lord Shaw in delivering the judgment of the Board in the case 
of Khradeshwari-Bahuasin v. Homeshwar Singh (1), where, as here, 
a maintenance award of the High Court was in question :— 

“The Courts below fixed the maintenance allowance of the 
appellant at 4,200 rupees per annum, and the learned Subordi- 
nate Judge in doing so, says this; ‘This sum, I think, 
would enable the lady to live as far as may be consistently 
with the position of a widow in something like the same 
degree of comfort and with the same reasonable luxury of 
life as she had in her husband’s lifetime. That is as near 
to principle as can be got in such cases, and, with the addition to be 
presently noted, their Lordships entirely approve of that view. ` 


‘ The addition is this: that there may be circumstances in which the 


past mode of life of the widow has been demonstrably ona penu- 
rious and migerly scale, or onthe other hand, ona quite extra- 
vagant scale, having regard to the total income of the husband. 


(3) (1929) L R. 56 1. A. 182 (187); 49C. L. J. 579 (384). 
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But Jf, as may be readily assumed, in such acase as the present, 
the scale was suited to his own position in Jife, that is a sound point 
from which to start the estimate,” 

Now, in the present case, so far as the circumstances of the 
parties are concerned, there does not appear to be anything to 
indicate that the sum of 80 rupees per month was fixed on any 
wrong principle. No doubt if it could be shown that the High 
Court had erred in law by applying an inapplicable principle in 
measuring the amount to be awarded to the plaintiff, there might 
be justification for review by their Lordships, but in this case 
Counsel has failed to draw their Lordships’ attention to any such 
error in law. The learned Judges of the High Court in their judg- 
ment say this :— 

“Tt has been attempted to be shewn on behalf of the defendants 
by reference to certain income tax papers that Madan Mohan’s 
income from his business was assessed with a tax less than zco 
rupees per year. The papers are perfectly worthless as indicating 
the value of Madan Mohan’s estate. As regards Ex. 4, the Sub- 
ordinate Judge perhaps made a mistake, but that Madan Mohan’s 
estate is valued at several lacs there is no question. The principles 

of assessment have been explained by their Lordships of the Judicial 

Committee in the case [just alluded to]. Bearing those principles 
in mind, we would fix the maintenance at 80 rupees per month. 
This amount, we think, will enable the plaintiff to live with the same 
degree of comfort and with the same reasonable luxury and neither 
on too penurious or miserly nor On too extravagant a scale,” 

It is perfectly clear that the learned Judges of the High 
Court applied their minds exactly to the question which it was 
proper for them to consider, and they have arrived at a conclusion 
in conformity with the principles laid down by this Board. Counsel 
has entirely failed to show their Lordships that the learned Judges 
of the High Court proceeded upon any evidence which was inadmis- 
sible or committed any error as regards the principles applicable to 
the case. 

In these circumstances their Lordships have no hesitation in 
arriving at the conclusion that they must humbly advise His Majesty 
that the appeal be dismissed. 

The respondent in this case is appearing in forma pauperis, and 
accordingly she will have such costs as are appropriate in the case of 
a respondent in forma pauperis who bas been successful. 

A. S. I. Polak & Co.: Solicitors for the Appellant. 

Watkins and Hunter: Solicitors for the Respondent, 

K. Je R. Appeal dismissed, 
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PRESENT: Lord Macmillan, Sir John Wallis and Sir George 


Lowndes. i 
THE SECRETARY OF STATE FOR'INDIA IN COUNCIL 
De 


DEBENDRA LAL KHAN 
AND ANOTHER CONNECTED APPEAL. `° | r 


[On APPEAL FROM THE JUDICATURE AT Fort WILLIAM IN 
BENGAL. | 
e'i , 4 
Indian li nitation Act (IX of 1908), Sec, 36, Sch. I, Articles 14h 149~—~Fishery 
rights in large navigable river—dcyutsttion of, by adverse possession 
against the Gove nment—Requisiles of adverse possession—Possesston of 
tudebendent trespassers cannot be “ tacked ’’—Mortgagor’s adverse posses- 
sion may be tacted and added on to that of mortgagee. 


The plaintiff claimed to have’ acquired by adverse possession a prescriptive 
right to the fishery in the river Cossye, whish being a “large navigable river” 
the property of the alveus and of the fishery was prima facie in the Government 
under the provisions of the Bengal Regulation XI of 1825. 


Held, on the evidence, that the plaintiff had established that he and his 
predecessors in title had for 60 years been in possession, adverse to the Govern- 
ment of the fishery in question, and therefore by operation of the Indian Limita- 
tion Act, Section 28, and Article 149 (as read with Article 144), the right of 
the Government to the fishery was extinguished and the plaintiff had thereby 
acquireda right tu it. The granting by the plamtiff and his predecessors of 
leases or licenses of the fishery (which prima facte belonged to the Government) 
was evidence of the usurpation by the plaintiff of the distinctive rights of the 
Government and was ‘hus most significant evidence of adverse possession. 

By adverse possession is meant possession adequate in continuity, in publicity 
and in extent to show that it is possession adverse to the competitor. The 
possession requued must be nec ot nec clam mec precario* _ 

Radhamoni Devi v. Collector of Khulna, (1) followed. . 

It is not necessary, in order to establish adverse possession, that the proof 
of acts of possession should cover every moment of the requisite period. The 
nature of the requisite possession must necessarily vary with the nature of the 
subject possessed. The possession must be the kind of possession of which the 
particular subject is susceptible. 

Lord Advocate v. Young (2) relied on. 

When adverse possession is asserted as against the Government, it is not neces- 
sary that the adverse character of the possession should be actually brought 
home to the knowledge of the Government, It is sufficient that the possession 
be overt and without a ny attempt at concealment, ‘and if the rights of the 
Government have been” openly usurped it cannot be heard to plead that the 

(1) (1900) L. R. 271. A. 196; 1 L. R. 37 Cale. 943. 

(2) (1887) 12 App. Cas. 544 


* i.e. neither by force, nor clandestinely, nor by permission, ie peaceably, 
openly and as of right. 
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fact® was not brought to its notice. Apart from the longer period of limitation 
allowed to the Government by article 149, there is no discrimination in the 
Act between the Government and the subject as regards the requisites of 
adverse possession, 

Having regard to the definition of “ plaintiff’? in Section 2 subsection (8) 
of the Indian Limitation Act, a plaintiff claiming title by adverse possession 
cannol ” tack’ ther possession of an independent trespasser from or through 
whom he does not derive his right to sue: Dixon v. Gayfere, (1) relied on. Buta 
mortgagor can, for the purposes of the Limitation Act, avail himself of and 
“tack”? on to his own adverse possession the adverse possession of his mort- 
gagee. 

Consolidated Appeals No. 46 of 1930 from a judgment'and 
decree of the High Court, Calcutta, dated the 3oth July 1926, 
varying a judgment and decree of the Subordinate Judge of Midna- 
pore, dated the 28th September 1921, 

The material facts of the case are set out in the Board’s judg- 
ment and in that of the High Court reported in 46 Calcutta 
Law Journal, page 322. The principal question argued before 
their Lordships was whether the plaintiff had established by adverse 
possession, as against the Government, an exclusive and indefea- 
sible right to the fishery in the river Cossye, which according 
to the concurrent findings of the Courts in India wasand is a 
large and navigable river and therefore grima facte the property 
of Government under the provisions of Bengal Regulation XI of 
1825. 

Upjohn, K. C. and Jinnah for the Plaintiff. 

Dunne K. C. and Wallach for the Secretary of State. 

The authorities cited in arguments are set out in the Board’s 
judgment. Reference was also made to: Secretary of state v. 
Chellikani Rama Rao (2); Srinath Roy v. Dinabhundhu Sen (3) ; 
Kuthali Moothavy v. Peringati Kunharankutty (4); Kodoth Ambu 
Nayar v, Secretary of State for India in Council (5) Hill and Com- 
pany v. Sheoraj Rai (6). 

Their Lordships’ judgment was delivered by 

Lord Macmillan :—The only question which has been argued 
before their Lordships in these consolidated appeals is whether 
the High Court of Judicature at Calcutta have rightly decided 
that Debendra Lal Khan, the plaintiff in the suit, “has right by 
adverse possession to the fishery” in a portion of the river Cossye. 

(1) (1859) 17 Beav. 421. 

(2) (1919) 1. L. R. 29 Mad. 617 (P. C.) 

(3) (1914) I. L. R. 42 Calc. 489 (P. C.) ; L. R. 41 I A. 221; 20C. L., J. 385. 

(4) (1921) I. L. R. 44 Mad. S83, (P.C ) 

(5) (1924) L L, R. 47 Mad, 572 (P. C.) (6) (1922) 1. L. Rt Pat, 674. 
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The Secretary of State for India in Council (hereinafter refefred 
to as “the Crown”), ‘who is the defendant in the suit, contests ir 
his appeal’ the soundness of this decision. Debendra Lal Khan 
(hereinafter referred to as “the plaintiff”), besides supporting the 
decision of the High Court in bis favour, raises in his appeal 
certain other issues which have been decided against him. His 
counsel, however, intimated that in the event of the decision of the 
High Court with regard to the fishery in question being upheld 
by their Lordsh ips, the plaintiff did not propose to proceed with his 
appeal, 

~ The river Cossye, also known as the Kangsabati, rises in the 
hills of Chota Nagpur, and js a tributary of the Haldi, which flows 
into the Hoogly. It has been found both by the Subordinaté Judge 
and by the High Court to bea “large navigable river” within the 
meaning of the Bengal Regulation XI of 1825. Frima facie, 
therefore, the property of the alveus and of the fishery is in the 
Crown. The dispute relates to the fishery in some twelve to fourteen 
miles of the river in the District of Midnapore, extending 
from Kankabati Ferry Ghat eastward and down stream to Pathra 
Temohani, with the exception of a short stretch of the river in the 
vicinity of adam known as the Midnapore Anicut, the fishery in 
which is admittedly still the property of the Crown. 

By Section 28 of the Indian Limitation Act, 1908, it is provided 
that “at the determination of the period [by the Act] limited to 
any person for instituting a suit for possession of any property his 
right to such property shall be extinguished.” By Article 149 of 
the First Schedule to the Act the period limited to the Crown for 
instituting a suit is 60 years from the time when the period of 


‘limitation would begin to run under the Act against a like suit 


by a private person. In the case of a suit by a private person 
for ‘possession of immoveable property, or any interest therein 
not otherwise specially provided for, the time when the period of 
limitation would under Article 144 begin to run is the time when 
the possession of the defendant becomes adverse. By Section 2 
(4) “‘‘defendanv’ includes any person from or through whom a 
defendant derives his liability to be sued,” and by Section 2 (8) 
“ ‘plaintiff’ includes any person from or through whom a plaintiff 
derives his right to sue.” 

The effect of this legislation is that if the plaintiff can establish 
that he and those from or through whom he derives right have 
for 60 years been in possession adverse to the Crown of the fishery 
in question, any right of the Crown thereto is extinguished, and 


ww 
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the plaintiff is entitled to succced in his claim? Thé suit was 
instituted on the znd April, 19179, and the 6o years thus run from 
the end April, 1859. ‘I'he question accordingly is whethér the 
fishery has from the znd April, 1859, been possessed adversely 
to the Crown by the plainti{t or those from or through whom he 
derives right. 

As to what constitutes adverse possession, a subject which 
-formed the topic of some discussion in the case, their Lordships 
adopt the language of Lord Robertson in delivering the judgment 
-of the Board in Radhamoni Debi v. Collector of Khulna (1), where 
his Lordship said that “the possession required must be adequate 
in continuity, in publicity and in extent to show that it is possession 
adverse to the competitor.” The classical requirement is that 
.the possession should be mec vi nec clam nec precario.* Mr. Dunne 
forthe Crown appeared to desiderate. that the adverse possession 
-should be shown to have been brought to the knowledge of the 
‘Crown, but in their Lordships’ opinion there is’ no authority for 
-this requirement. Itis sufficient that the possession be overt and 
without any attempt at concealment so that the person against 
whom time is running ought, if he .exercises due vigilance, to be 
aware of what is happening. If the rights of the Crown have been 
openly usurped it cannot be heard to plead that the fact was not 
‘brought to its noticey The Limitation Act is indulgent to the 
Crown in one iespect only, namely in requiring a much longer 
period of adverse possession than inthe case of a subject; other- 
wise there 1s no discrimination in the statute between the Crown 
-and the subject as 1egards the requisites of adverse possession. It 


‘may be added that it is not necessary in order to establish | 


adverse possession that the proof of acts of possession should 
cover ‘every moment of the requisite period. Though the pos 
session “be not proven to have continued every quarter, month 
or year, yet ordinary possession will be sufficient ad vittoriam 
caus, albeit it be proponed in the terms of a continual possession 
guia probatis extremis prosumuntur media, if the distance be not 
great.” (Stair’s Institutions of the Law of Scotland, IN, 40. 20): 
“The fact of possession may be continuous though the severa 
acts of possession are at considerable intervals. How many acts 
will infer the fact is a question of proof and presumption indepen- 
dent of prescription” (Millar on Prescription, p. 35). The nature of 
the 1equisite possession must necessarily vary with the nature of 


(1) (1900) L. R. 27 I. A. 136 (140), I. L. R. 27 Calc, 943 (950). nä 
“iji e. peaceably, openly and as of right—Ed, O 


Pae 


1938. 
Nama? 


The Secretary of 
State for India‘in 
Couneil 


ve. 
Debendra Lal Khan: 
Lord Macmillan. 


nampeni 


60 


-= 


1933. 
agn 


The Secretary of 
State for India in 
Council 


v. 
Debendra Lal Khan, 


Lord Macmillan. 


THE CALCUTTA LAW JOURNAL, [VoL LIX, 


the subject possessed. The possession must be the kind of posses- 
sion of which the particular subject is susceptible. The Crown in 
the case of a fishery belonging to it exercises its rights by granting 
leases or licenses to fish ; it does not itself fish, Consequently the 
granting by a person other than the Crown of leases or licenses to 
fish in the case of a fishery which prima Jacie belongs to the Crown 
is evidence of the usurpa tion by that person of the distinctive rights 
of the Crown and is thus most significant evidence of adverse 
possession, Where a fishery is claimed in a navigable river which 
is open to the public for the purposes of navigation, the observa- 
tions of Lord Watson in Young v. North British Railway Company 
(1), should be borne in mind. The” claimant there sought to 
establish a prescriptive right to foreshore and Lord Watson (at p. 
553) pointed out that “in estimating the character and extent of 
his possession it must always be kept in view that possession of the 
foreshore in its natural state can never be in the strict sense of 
the term exclusive. The proprietor connot exclude the public from 
it at any time, and it is practically impossible to prevent occasional 
encroachments on his right.” 

As regards the admissibility of evidence of acts of possession 
in parts of ariver adjoining the part actually in dispute there is 
the high authority of Baron Parke in favour of admitting such 
evidence provided there is “a common character of locality :” 
Jones v, Williams (2). 

With these preliminary observations their Lordships proceed 
to examine the evidence in the present cise. For this purpose it is 
necessary to differentiate between on the one hand the fishery in 
the stretch of the river from Bhura to Benasuli and on the other 
hand the rest of the fishery claimed. 

(1) Between Bhura and Benasuli the river flows at some 
places through and at other places along the boundarf of certain 
lands known as the zemindary Tappe Dharenda which belonged 
to Raji Sri Narain Pal and which were purchased from him 
by the plaintiff’s predecessor in 1906. It is not disputed that 
the plaintiff is entitled to pray in aid any acts of possession of this 
section of the fishery on the part of his predecessors in title in 
these lands. 

The Subordinate Judge held that this portion of the river, in- 
cluding the fishery rights, formed part of the zemindary Tappe 
Dharenda which the plaintiffs predecessor had purchased from 


(1) (1887) 12 App. Cas. 544. 
(2) (1837) 2 M. & W. 326 (331), 
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Raja Sri Narain Pal, and that Raja SritNarain Pal and his pre- 
decessor were in possession of this portion of the river from before 
1859 onwards, He therefore declared the plaintiffs zemindary 
right to this portion of the river. The High Court, on the other 
hand, negatived the plaintiff’s right to this portion of the river as 
part of his zemindary, but held that he had acquired a right to the 
fishery by adverse possession. Their Lordships would, in any 
event, be slow to disturb what is tantamount to a concurrent finding 
in the plaintif’s favour on the question of the possession of the 
fishery in this part of the river, but their Lordships have satisfied 
themselves that the evidence of possession on the part of the 
plaintiff and his predecessors is adequate. It starts well witha 
kabulyat of 1856 in favour of the plaintifi’s predecessor by ijaradars 
of the fishery in precisely this stretch of the river, described as 
within Tappe:Dharenda, for a term of seven years, thus exten- 
ding into the 6o years limitation period, It is true that there 
are no other kabulyats of early date applicable to this portion 
of the river, but there is other evidence of possession which 
has been fully examined below, and which it is unnecessary to 
discuss again in detail. The criticism which their Lordships 
have heard of this evidence has failed to convince them of its in- 
sufficiency. Their Lordshipsare accordingly of opinion that the plain- 
tiff by himself and his predecessors has had for the requisite 60 years 
adverse possession of the fishery inthe portion of the river from 
Bhura to Benasuli, and that he has thereby acquired right to it, 
(2) There remains for consideration the question of the 
fishery inthe portions of the river from Kankabati Ferry Ghat 
to Bhura and from Benasuli to Pathra Temohani (under exception 
of the fishery in the short stretch at the Midnapore Anicut 
admittedly belonging to the Crown) Here somewhat different 
issues are raised. It was not contested that since 1870 the 
plaintiff and his predecessors, being proprietors of the lands 
through or alongside which the river at these parts flows, have 
granted leases or licenses of the fishery throughout those portions 
of tke river and have drawn revenue therefrom. There is some 
evidence of members of the general public having fished in the 
waters in question, but such acts were in no proper sense acts of 
the Crown. They are characterised in the judgment of the High 
Court as “isolated and casual,” and their Lordships, having 
regard to the passage above quoted from the judgment of Lord 
Watson in Young v. North British Railway Company (1), 


(1) (1897) 12 App. Case 544» 
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are of opinion that they were quite insufficient to deprive’ the 
plaintifs possession of the requisite exclusive character. Their 
Lordships therefore find that since 1870, the plaintiff and his 
predecessors have been in adverse possession of the fishery in the 
whole of these portions of the river. 

That being so, the plaintiff starts with the E of 49 
years adverse possession to his credit.. But he has still to prove 
adverse possession for the antecedent rr years from 1859 to 
1870, The main contest in the case has centred round this 
period. 

Among the evidence relating to these yeais there are certain 
documents to which their Lordshiffs attach special importance. 
dt appears that in April, 1859, the Secretary to the Government 
of Bengal addressed a letter to the Secretary of the Board of 
Revenue, Lower Provinces, inquiring if there was “any obstacle 
-or objection to the levying of a taxon the fisheries of navigable 
rivers such as the Hoogly or Ganges ” The Secretary of the 
Board of Revenue, in his reply of the and August, 1859, reported, 
inter alia that:— _ 

“ The zemindars ‘and others have in some way or other usurped 
the rents of many of the fisheries in the large navigable rivers which 
run by the Lorders of or through their estates, but the Board do not 
consider that they can show any good title and they see no reason 
why the State should not avail itself of these resources. Doubtless 
the zemindars will plead prescriptive rights which in many instances 
they will try to support by documentary and other evidence...... The 
"best plan in the opinion of the Board is to divide the fisheries in 
navigable rivers into convenient sections or blocks and to invite 
farming tenders for them. By this means the probable value of 
the fisheries may be: ascertained and the objections made by those 
who have usurped the rents would have to be inquiréd into by the 
local officers.” | 


On the 12th September, 1859, the approval of this plan by the 
Lieutenant Governor is reported in a letter which contains the 
following passage :— - 

“Ifany private person claims a right of fishery in such public 
‘waters as are described, his claim will be considered. If he can 
support it in the opinion of the Revenue authorities, it will be pro- 
perly respected ; otherwise the Courts will be open to him.” ` 

Following upon this, an official investigation was made of the 
position of the fisheries in various rivers’ including the Cossye, 
and there is produced a document of 1861 giving the result of the 
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investigation of the Jalkar Mehal of the river Kangsabati . (Cossye) 
appertaining to the district of Midnapore. This contains a tabu, 
Jated list of the tenants and ijaradars of particular portions of ‘the 
river together with the rents paid. Among the sections of the 
river mentioned in the list itis possible to identify the greater 
part if not the whole of the portions now in dispute. There is 
alsoa report of 1861 showing the state of possession ‘of fisheries 
in the Cossye in private hands, though this apparently does not 


include the part of the river with which this case is concerned: 


At the conclusion of the investigation the Collector of ‘the Midna- 
pore District on the 13th August, 1862, ordered all the cases 
relating to the jalkar to be struck off “as tbe members of the Board 
have ordered that there cannot be any jakar settlement of any river 
except the Hooghly and the Bhagirathi ” l 

The fact and the result of tbis investigation are highly 
significant. From the documents just quoted it appears that 
in 1859, a critical year for the -plaintiff, thet state of possession of 
the fisheries in the Cossye was officially investigated on the 
initiative of the Crown, with‘the result that a whole series of these 
_ fisheries including at least the major part if not the-whole of those 
now in dispute were reported to be in private hands. The Crown 
had been specifically warned that fishing rights were being usurped 
‘and that prescriptive claims would be put forward, but so far from 
taking any steps in the case of the Cossye to challenge the 
uSurpers or to vindicate its rights, the Crown appears to have 
acquiesced in the existing state of private possession. It is 
immaterial whether it did so because it was satisfied that private 
rights had been acquired or because it then took the view that the 
Cossye was not a large navigable river, and so not Crown property. 
In point of fact throughout the whole ‘period from t859 onwards 
there is no tvidence of any attempt by the Crown to assert or 
exercise any fishery rights in the now disputed -portions of the 
river. In their Lordships’ opinion it is highly important that at 
the very beginning of the limitation period fisheries in the Cossye 
in the Midnapore District are found to be in private hands to the 
knowledge of and without challenge by the Crown. This evidence 
has both a positive and a negative aspect. On the one hand 


it vouches that private leases were in existence of fisheries in 


the actual waters in dispute; èn the other hand it shows the 
Crown’s acquiescence in the usurpation of its rights, if usurpation 
it was, 


The other documentary evidence applicable to the period 
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from 1859 to 1870 was elaborately examined by the “learned 
judges of the High Court and was again subjected to searching 
criticism at their Lordships’ bar. In the opinion of their Lord- 
ships, haying regard to the position of matters as officially 
recorded at the beginning of this period, the subsequent records 
are sufficient to afford the requisite proof of continued adverse 
possession of the fisheries in the disputed waters down to 1870. 

But the plaintiff before victory is secured has to surmount a 
further obstacle which the Crown seeks to place in his way. 
Assuming that there was adverse private possession between 
1859 and 1870 of the fisheries in these portions of the river, the 
Crown argues that the plaintiff cafinot legally avail himself of it, 
onthe ground that the plaintiff does not derive his right to sue 
from or through those who enjoyed that possession. There was, 
it appears, a complicated episode, extending from about 1847 to 
1870, in the title to the plaintiff’s lands through or along which 
these portions of the river extend, as a result of which there was, 
so the Crown contends, a breach of continuity which precludes the 
plaintiff from “tacking?” the possession had of the fisheries from 
1859 to 1870 to the possession subsequently had by the plaintiff 
and his predecessors from 1870 to 1919. The history of the matter 
is fully set out inthe judgment of the Subordinate Judge and also 
in the narrative of the report of the case of Nawab Sidhee Nushun 
Ally Khan v. Rajah Ofoodhyaram Khan (1). This narrative, as 
the reporter records, and as their Lordships have verified, is quoted 
from the judgment delivered by Sir Edward Vaughan Williams 
on behalf of the Board. What happened may be stated in outline. 
The plaintiff's ancestor in the ‘ thirties and forties’ of last century 
borrowed largely from certain Debs of Calcutta, to whom he 
mortgaged his Midnapore zemindary which included the lands 
through or along which the portions of the river in qufstion extend. 
The Debs in 1847 obtained a foreclosure decree which, as well 
as the property, they sold to one Abbott who dispossessed the 
mortgagor. Abbott made a collusive sale of the property to one 
McArthur, and after a further series of transactions the property 
was acquired in 1851 by Nazir Ali, who was in possession through- 
Out the critical period from 1859 to 1870. In proceedings insti- 
tuted in 1848 by the plaintiff’s predecessor, the then Raja, the 
foreclosure decree‘was set aside as having been irregularly obtained 
and “the mortgagor was restored to his original and legal relation 
to the mortgage title.” Without further detailing the complicated 


(1) (1866) 10 M. Í. A. 540. 
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course of litigation, it is sufficient to state that in 1860 proceedings 
for redemption and accounts were instituted by the Raja against 
Nazir Ali, who was then in possession and others, in which the 
Raja obtained a decree in his favour in 1867. An accounting 
ensued and it would appear that the Raja ultimately regained 
possession of the zemindary in 1870. It was argued by the Crown 
that the present plaintiff was not entitled to connect his possession 
with that of Nazir Ali, inasmuch as Nazir Ali had been shown to 
be a mere illegal interloper. It is true that the periods of posses- 
sion of a series of independent tiespassers cannot be added together 
and utilised by the last possessor to make up the statutory total, 
period of adverse fossessiofi. Dixon v. Gayfere (1). But Nazir 
Als position was noct that of an independent trespasser. Posses- 
sion acquired under a foreclosure decree is no doubt not in privity 
with the mortgage title, but when the foreclosure decree was set 
aside such title as Nazir Ali had was derived from the mortgagor, 
and he was held to be answerable as mortgagee in a suit for 
redemption and accounts. The decree pronounced against him 
proceeded on the footing of his being a mortgagee in possession. 
There can be no question that a mortgagor for the purposes of the 
Limitation Act can avail himself of or “tack” on to his own adverse 
possession the adverse possession of his mortgagee. If then the 
position of Nazir Ali was not that of an independent stranger but 
in effect that of a mortgagee, os their Lordships hold, then the 
plaintiff may add Nazir Alis adverse possession to that of himself 
and his predecessors since 1870. On the whole case accordingly 
the Crown’s appeal fails. 

The attention of their Lordships was drawn to a slight dis- 
crepancy between the judgment pronounced by the High Court 
and the terms of the formal decree inthe matter of the descrip- 


tion of the sttetch of the river at the Midnapore Anicut, the fishery , 


in which admittedly belongs to the Crown. Counsel for the 
parties agreed that in the event of the judgment being upheld 
the decree should be varied by altering the words “except the part 
from the Saddar Ghat at Midnapur between Stations 138 and 139 
to the Lock Gates of Mohunpur” so as to read “except the part 
from the Saddar Ghat at Sujagunge Midnapurto the Lock Gates 
of Mohunpur.” A 

Their Lordships will humbly advise His Majesty that the 
appeal of the Crown be dismissed and the judgment of the 
High Court affirmed with the variation above stated and that 

(1) (1883) 17 Beav: 421. 
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the appeal of the plaintiff be also dismissed. As the &ppeals 
were consolidated and the record and cases were common to both 
appeals, the plaintiff will have his costs in the consolidated 
appeals subject to a reduction of one-eighth and exclusive of the 
costs of his petition for special leave to appeal which he must 
himself bear. 


Solicitor, India Office: Solicitor for the Secretary; of State. 
H. S. L. Polak & Co: Solicitors for the Plaintiff, i 


Ki E R. Appeals dismissed : Judgment affirmed with 
slight variation. 


APPELLATE CIVIL, 


Before Mr. Justice S. C. Mallik and Mr. Justice R. E. Jack. 


SRIMATI CHARUBALA BASU 
D, 
GERMAN GOMEZ.* 


Sub-tenant, ejectment of—Tenant, if can deny landlord’s ttle—Tenant's 
estoppel, if operates after termination of tenancy— Bengal Tenancy Act 
(VII of 1885 and IV of 1928), applicability af—Evidence Act (1 of 1872), 
Section 116. 

A sub-tenancy lease (Kole Karsha lease) was renewed for a fresh term of 9 
years. In the meantime the lessor (landlord) transferred his interest and after 
the expiry of the term of the Jease the transferee landlord served a notice 
upon the tenant to quit possession. The suit was filed in Octaber 1928 : 


Held that the Bengal Tenancy Act of 1885 before amendment by Act IV 
of 1928 was applicable and the landlord was entiled to eject the tenant on the 
expiry of the lease under section 49 (a). 


A tenant would not be entitled to question his landlord’s title even after 
the termination of the tenancy ; an estoppel operates in the case of tenants even 
after the termination of tenancy. 

Mujibar Rahaman v. sub Surati (1) referred to. 

*Appeal from Appellate Decree No. 2498 of 1991, against the decree of 
Babu Abinash Chandra Ghose Hazra, Additional Subordinate Judge of Bakar- 
gunge, dated the 11th August, 1931, reversing that of Babu Sris Chandra 
Chakravarti, Munsiff and Cour Barisal, dated 23rd December, 1929. 

(1) (1928) I. L. R, 56 Cale, 15; 49 C.L. J. 1, 
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A tenant who had been let into possession by the predecesser of his landlord 
could not deny his landlord's title even though he had been sued as a trespasser 
after the expiry af the term of his lease. 


Bilas Kunwar v. Desraj Ranjit Singh (1) followed. 
Appeal by the Plaintiff, 

Suit for ejectment of a sub-tenant. 

The material facts appear from the judgment. 


Messrs. Atul Chandra Gupta and Radhika Ranjan Guha for 
the Appellant. 


Mr. Prafulla Kumar Ray for the Respondent. 
The judgments of the Court were as follows 


Jack, J. :—This appeal has arisen out of a suit for eject- 
ment of a sub+tenant and for mesne profits. The defendant ori- 
ginally held the land under a Kole Karsha Kabuliat for 9 years 
which he executed in favour of Mr. John Leuis. He got a renewal 
of the lease in 1320 executing a fresh kabuliat for 9 years and 
paid rent up to 1327 B. E. for the land and for 3 years to the 
plaintiff to whom Mr. John Leuis had transferred his interest in 
1325 corresponding to 1918. On the termination of the lease 
in 1922 the plaintiff asked the defendant to quit possession and 
had a notice served upon him. In the trial Court the suit was 
decreed. The plaintifi’s title as claimed was declared and it 
‘was ordered that she should recover khas possession after evic- 
tion of the defendant. In the appellate Court the appeal was 
allowed and the prayer for khas possession was dismissed. The 
plaintifs title to the land was declared and it was declared 
that the defendant was her tenant. The appellant urges that 
the learned Subordinate Judge in the Court of appeal below 
erred in faw in applying the provisions of Act IV of rg28 
to this case inasmuch as the suit was filed in October 1928 whereas 
that Act did not come into force until 21st February 1929 and the 
defendant was holding the lands as an under-raiyat and inasmuch 
as it is admitted that the previous Act is applicable to this case. In 
thess circumstances the Court of appeal below was certainly wrong 
in allowing the appeal on the ground on which it was allowed 
inasmuch as under the old Act, which was applicable, the landlord 
is entitled to eject the tenant on the expiry of his lease. However 
the decree of the Court below has been assailed on the ground that 


as the defendant had been let into possession by the predecessor ` 


(1) (1915) 1. L. R. 37 All. 557 ; L. R. 421, A. 202; 22 C. L. J. 516 P.C. 
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of the plaintiff he was not entitled to deny his landlord’s title as he 
seeks now to do. For the respondent it has been urged inasmuch 
as the landlord’s interest was not transferable he was not entitled 
to transfer it to the present plaintiff and on the expiry of the lease 
the respondent having been sued as a trespasser was entitled to 
dispute the title of the plaintif. The case in Bias Kunwar v. 
Destaj Ranjit Singh (1) however is an authority for holding that he 
is not entitled to dispute the plaintiff’s title. Their Lordships of 
the Judicial Committee of the Privy Council said in that case that 
Section 116 of the Evidence Act is prefectly clear on the point 
and rests on the principle well established by many English cases 
that a tenant who had been let into possession cannot deny his 
landlord’s title, however defective it may te, so long as he has not 
openly restored possession by surrender to his landlord. In this 
case there is no question that the tenant, the defendant, has not 
restored possession to his landlorc. He claimed to be in posses- 
sion under the superior landlord the Howladar, in whose favour 
he has executed a kabuliat subsequent to the expiry of his lease, 
namely, 1924. But it is clear that the plaintiff is still in possession 
of the land through his tenant inasmuch as the landlord sued to 
evict the plaintiff and the appeal in that case was being heard 
along with the appeal in this case. Itis urged by the respondent 
that the lease having terminated and the defendant having been 
sued as a tiespasser the tenant’s estoppel no longer operates. 
But it has been held that tke tenant’s estoppel operates even 
after the termination of tke tenancy. In this connection we 
have been referred to the case Mujibar Rahaman vy. Lsub Surati 
(2) in which reference is made to several other cases in which 
this principle has been recognise]. It is clearly impossible 
to hold that immediately on the termination of the tenancy the 
tenant would be entitled to question his landlord’s title. We 
therefore think that the plaintiff is entitled to khas possession and 
the decree of the lowcr appellate Court must be set aside and 
that of the Court of first instance restored. The plaintiff will 
recover mesne profits at the rate of Rs. r2 per year with interest 
at 6 per cent. per annum till realisation. The plaintiff is entitled 
to his costs throughout. 

Mallik, J, :—I agree. 
P. R. ; Appeal allowed. 

(1) (1915) I. L. R. 37 All. 557 ; L. R. 42I A. 202 ; 22C. L. J. 516 P.C. 

(a) (1928) 1. L. R. 56 Cale. 15 ; 49C. L. I. I. 
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CIVIL REFERENCE. 


- 


Before Mr Justice J. Lort-Williams and Mr. Justice 
| M. C, Ghose. 


MOFIZUDDIN MUHURI 


v. 
MOFIZUDDIN. * 


Bengal Tenancy Act, (VII of 1885, B.C. Sete 174, clauses (3) and (jem 
Application to set aside auction sale held in execution of rent decres— if 
deposit of decretal money is neécssary, when such application is made by 


the mortgagee of the holding—Deposit, when to be made, whether before of — 


affer the hearing of the application--Lestination of the deposit money in 
the event of the applicant’s success, 


Per .Lort-Willianis, Yos The words “from him ” in proviso (b) of 
Section 174 of the Bengal Tenancy Act, 1885 must be construed as meaning 
from the judgment-debtor, or must be regarded as intended to cover a person 
interested in the sense that the debt is recoverable indirectly out of -his interest 


and therefore from him. \ 


The time for requiring the depcsit to be made is after and not before the 
application for setting aside the sale has been heard. The word " allow ” in 
proviso (b) of Section 174/3) of the Act does not mean “allow the application 
to be made ” but means “ grant the relief asked for in the application.” 


The question of destination of the deposit money should ba decided according 
to principles of equity and good conscience and with reference to whether or not 
the conduct of the one or the other of the parties is vexatious or fraudulent. 

Fer M. C. Ghose, F.: The word "allowed ° in the proviso is conclusive 
on the question whether the amount of the deposit should be paid at the time 
of the application or after the Court has gone into evidence. If the legislature 
intended the deposit to piecede evidence, they would have used the word 
“admitted.” The question of application of the deposit money cannot be decided 
in the abstract*but must be considered on the facts of each case. 


Reference uncer Order XLV], Rule 1 ofthe Code of Civil 
Procedure, 1908, made by the Munsiff, Central Court, Comilla, 
for decision of the question by whom, when and to what destina- 
tion the deposit under Section 174(3) of the Bengal Tenancy. Act, 
1885 is to be made, 


The facts of the case will appesr from the following Letter of 
Reference. 


* Civil Reference No. 7 cf 1933, (uader Order XLVI, Rule 1 of the Code of 
Civil Procedure, made by Babu Upendra Chandra Majumdar, Munsiff, Central 
Court, Comilla, on sth July 1933, in Mis. Case No. 998 of 1933 arlsing out of Rent 
Ex. Case No 2311 of 1933 of his Court. 
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“I have the honour-to make this reference under Order XLVI, 
rule r of the Code of Civil’ Procedure, for the opinion of the 
Hon’ble.High Court.on the points formulated below in a case 
(Miscellaneous Case No. 998 of 1933 of this Court, Mojisuddin 
Muhuri and another y. Mojisuddin and others) in which no appeal 
lies in view of Section 1 53(b) of the Bengal Tenancy Act as inter- 
preted by 36 C. W. N. 330. 

“The case necessitating the reference has arisen on application 
made by two mortgagees under Section 174(3) of the Amended 


Bengal Tenancy Act to- set aside a sale of a holding for its own 


arrears decreed in a suit valued at less than Rs. 50. The decree- 
holder is willing to take the decretal sum and allow the sale to be set 
aside. The petitioners are not agreeable to this course. They main- 
tain that they are not bound, and the Court cannot order them to 
deposit the decretal sum under the provisions of Section 174(3)(b) 
of the Bengal Tenancy Act as the amount due under the decree 
is not recoverable from them. If the law requires the applicants, 
although they are not the judgment-debtors, to deposit the money 
recoverable under the decree before their application can be 
allowed, they cannot ask the Court to go into evidence in view of 
the decree-holder’s offer to take the decretal sum, and allow the 
sale to be set asile, and their unwillingness will simply lead to the 
rejection of their application. 

“In view of the wording of sub-clause 3(b) of Section 174, it 
appears that there is great force in the contention of the petitioners, 
and I do not feel clear in my mind as to the tight interpretation of 
the section bearing on the point raised. This prompts me to make 
this reference inasmuch as the matter is of frequent occurrence: in 
our’ Courts and should be decided authoritatively one way or the 
other. The reference is all the more necessary as the matter stands 
no chance of being taken to the Hon’ble Court on appeal, since 
whether the deposit of the decretal sum is obligatory or not in the 
primary Court; there is no room for controversy that in case of an 
appeal thé deposit has to be made irrespective of the applicant 
being the judgment-debtor a person whose interests are affected by 
the sale. = 4 
- ‘The relevant portion of Section 174(3)(b) of the Bengal 
Tenancy Act bearing on the point under discussion runs ag 
follows:—‘ No applicstion made by a judgment-debtor or any 
person whose interests are affected by the sale under this sub-sec- 
tion shall be allowed unless the applicant either deposits the amount 
recoverable from kim in execution of the decree or satisfies 


? 
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the bourt, etc? The deposit under the section would have been 
necessary whoever was the applicant provided the words ‘from 
‘him’ did not find a place in the section. When the applicant -is a 
person other than the judgment-debtor the decretal amount cannot 
be said to be recoverable from him in execution; of the decree, 
if the words be strictly construed. On the other band, it is clear 
that the use of the word ‘ applicant ’ jn the section is not restricted 
to the judgment-cebtor but applies equally to him and to any 
person whose interests are affected by the sale. Ifit were intended 
to be restricted to the judgment-debtor, the legislature could very 
well use the words ‘in case he is the judgment-debtor’ or some such 
words after the word ‘applicant.’ Then, the question arises whether 
the words ‘from him are redundant. We cannot make any such 
assumption provided giving a meaning to these words we can make 
the entire clause bear a reasonable and consistentimport. The 
principle of interpretation requires that all the words in a section 
ofan Act should be given such meaning that the entire section 
may have a reasonable and consistent significance, and no word 
should be considered unnecessary and redundant, if it can be 
avoided. Relying on this principle it is contended that the words 
‘recoverable from him in execution of the decree’ should be used 
as akey to the interpretation of the section, and the use of them 
should be taken to indicate that no deposit is intended except 
where the applicant is the judgmentedebtor. But. this does not 
appear ta be the intention of the legislature, if we compare this 
sub-clause with sub-clause (5) of this section, according to which 
in case of an appeal the deposit has to be made invariably whether 
the appellant is the judgment-debtor, or a person coming under 
the description “ whose interests are affected by the sale.” The 
canon of interpretation permits such comparison to find out the 
real importeof a section the meaning of which is not otherwise free 
from ambiguity. We find nothing in the scheme of the Act which 
may lead to the inference that the applicant to set aside a 
sale when he is not the judgment-debtor is intended to be favoured 
when he makes his application in the Court of first instance by 
dispensing with deposit, but the privilege is withdrawn when hè 


comes as an appellant. In my opinion, the section properly ‘con- - 


strued means that the deposit of the decretal dmount has to be 
made by the applicant to set aside the sale whether be is the judg- 
ment -debtor or a person whose interests have been affected by the 
sale, and in a fit case the right has been reserved to the Court by 
the succeeding portion of the section to -grant, relief by dispensing 
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with deposit. The application to set aside the sale has to be Viza 
by a person other than the judgment.debtor only when the property 
in arrears is sold for realisation of the decretal sum, and the words 
“ recoverable from him” appear to have been used, though some- 
what loosely, to indicate all persons who are interested in the 
property by the sale of which the decretal sum is recoverable. 


“ Another question that needs consideration is whether the sum 
deposited, in case of deposit by a person who is not the judgment- 
debtor, should be appropriated towards liquidation ofthe decretal 
sum or be returned to the depositor when the sale is set aside. It 
is argued that inasmuch as none can take advantage of his own fraud, 
the decretal sum deposited should be feturned to the person whose 
interests were affected by the sale brought about by the fraud 
of the dectee-holder. If that be so, on the same analogy the 
judgment-debtor may as well claim a refund of the sum deposited 
by bim. The tenancy in arrears would be again put to sale and 
so the cycle goes on. 


“Jt incidentally arises for consideration whether the Court 
should insist upon the deposit being made before going into 
evidence, or whether when the Court upon evidence decides to set 
aside the sale the application should be allowed contingent on the 
deposit of the decretal sum within a given time, The object of 
thé deposit is to prevent false and vexatious applications for setting 
aside sales (as laid down in the Notes on clauses), This object is 
frustrated if the deposit is allowed to be made at any time before 
fhe final order is passed. If no deposit is made within the date 
fixed, the time of the Court spent in recording evidence, hearing 
arguments, and in writing out the judgment is wasted. I am of 
opinion on a plain reading of the section that the deposit should 
be applied,if the sale is set aside, in satisfying the decree, and the 
evidence as to fraud and irregularity should not be entered into 
until the deposit is made, as there is no provision for the, applica- 
tion being allowed, contingent on the deposit being made later on. 

“The decision of the Homole Court is, therefore, sought for 
on the following points :— 

“(A) Is the deposit of the decretal sum necessary and required 
by law when the application to set aside a sale is made under 
Section 174(3) of the Bengal Tenancy Act by a person whose 
interests are affected by the sale ? 

“(B) In case the sale is set aside, should the money deposited 
by the applicant, other than the judgment-debtor, be credited to 
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-the decree and paid to the decree-holder in satisfaction of the 
decree, or returned to the depositor ? 

“(C) should the deposit be insisted upon before goiig inte 
evidence on an application to set aside the salę: or should the 
application be allowed contingent on payment of the decretal sum 
within a time to be fixed by the Court? 

“ I reserve passing final orders in the Miscellaneous Case await- 
ing receipt of the Hon’ble High Court’s order in the matter.” 

There was no appearance on behalf of any of the parties at the 
hearing of the Reference. 

Mr. Abinas Chandra Ghose (as amicus aki submitted as 
follows :— 

Three guestions have been referred to your Lordships for deci- 
sion, The first 1s whether a mortgagee of a holding making an 
application under sub-section (3) of Section 174 of. the Bengal 
Tenancy Act, as a gerson interested, for setting aside an auction 
sale thereof, is under any obligation to make the deposit contem- 
plated by proviso (b) of the said sub-section. The expression “ from 
him” in the said proviso makes no exemption in his favour, in- 
asmuch as Section 58 of the Transfer of Property Act transfers 
some interests in the property to him. Now, rent being a first 
charge under Section 65 of the Bengal Tenancy Act and Section 159 
of that Act not making the mortgagee’s interest a protected 
one, the combined effect of these two sections is that the entire 
holding including the mortgagee’s interest therein is sold away in 
a rent sale, [See Jžaru Mandal v. Khetra Mohan(1)| and in that way 
the decretal money is viitually recoverable from fim and therefore 
an obligation fastens on him to make the required deposit. — 

The second question relates to the time of deposit. The whole 
object of the deposit is to ensure dona fides and to prevent vexa- 
tious and frivolous applications and that object will be altogether 
frustrated if the deposit be not made a condition precédent. 

Besides, in majority of cases the decree-holders willingly allow 
auction-sales to be set aside on receipt of their decretal mofiéys; 
so a deposit in advance may often serve to lighten judicial work. 
The word “ allow” in proviso (b) does not lead to a, contrafy con- 
clusion inasmuch it means nothing more than “permit to be 
made.” All lexicographers agree to make d//ow and permit syno- 
nymous. 

The third: question relates to the application of the deposit 
money. If the application under Section 174(3) ‘of the Act jails, 
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the deposit money will evidently have to be refunded to the appli- 
cant, the sale proceeds from the auction being available for satisfac- 
tion of the decretal claim ; the decree-holder cannot claim to be 
paid twice. If the application succeeds, the sale proceeds being no 
more available to the decree-holder, he should be allowed to appro- 
priate the deposit money, otherwise the position would be that in 
every case, there would be a refund irrespective of the question 
of success or failure on the part of the applicant. That would 
make no sense in the deposit. 

| Zort Williams, J.—If the applicant succeeds because of fraud 
on the part of the decree-holder, the latter cannot take advantage 
of his own fraud and appropriate the deposit money. | 


I submit in that event it is the sale that would be 
fraudulent and not the decree, which in any event would have to 
be satisfied. If the amount of deposit is applied in satisfaction of 
the decree, that will obviate the necessity of a re-sale to the advan- 
tage of all concerned. If the applicant succeeds, the sale would 
be set aside and the fraudulent decree-holder would lose the pro- 
perty ; that would be sufficient punishment for him; he might 
also be mulcted in costs. The decree has to be satisfied sooner 
or later. It will be advantageous to every body if it is forthwith 
satisfied with the deposit money. 

Gi Ba Mi 

The following judgments were delivered : 


Lort-Willlams, J, —This isa Reference made by the Munsif of 
the Central Court, Comilla, under Order 46, rule 1 of the Code 
of Civil Procedure. None of the parties have appeared, but 
Mr. Abinash Ghose has very kindly and ably assisted the Court as 
amicus curie, 


The case arose on an application made by mortgagees under 
Section 174(3) of the Bengal Tenancy Act, as persons whose 
interests were affected by the sale of a holding for arrears of 
rent, 


The decree-holder was willing to allow the sale to be set aside, 
on condition that the mortgagees paid to him the decretal amount. 
This they were unwilling to do, on the ground that proviso (b) to 
the sub-section did not apply to ¢them, because no amount was 
recoverable from them in execution of the deciee. 

The questions which we are asked to decide are: 

(a) Whetherjan applicant, other than a judgment-debtor, whose 
interests are affected by the sale must either deposit the amount 
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recoverable in execution of the decree, or satisfy the Court, that 
no such depost is necessary. 

(b) If relief be granted, and the sale be set aside, whether 
the deposit made by such an applicant ought to be used to satisfy 
the decree, or returned to the applicant. 

(c) Ought such deposit to be made before the application is 
heard ? 

Sections 174 and 174A of thejBengal Tenancy Act have been 
adapted from Order 21, rules, 89, go, 92, and 93 of the Code of 
Civil Procedure. Of Section 174, sub-sections (1) and (2) are 
founded upon Order 21, rule, 89 sub-section (3) and proviso (a) 
thereto on rule go, while Section 174A is founded upon rules 92 
and 93. 

But proviso (b) to sub-section (3) is new, and has been added 
to the scheme thus outlined in the Code, without clearly defining 
its incidence and its terms, and without sufficient consideration of its 
bearing on the rest of the sections. Hence the difficulties -which 
have arisen in applying the sub-section. 

The relevant provisions are :—Sub-section (3) : Where a tenure 
or holding has been sold for arrears of rent due thereon, the decree- 
holder, the judgment-debtor, or any person whose interests are 
affected by the sale, may, at any time within six months from the 
date of the sale, apply to the Court to set aside the sale on the 
ground of a material irregularity or fraud in publishing or conduct- 
ing the sale :-—~ 

(a) no sale shall be set aside on any such ground unless the 
Court is satisfied that the applicant has sustained substantial injury 
by reason of such irregularity or fraud ; and 

‘(b) no application made by judgment-debtor or any person 
whose interests are affected by the sale under this sub-section 
shall be allowed unless the applicant either deposits the amount 
recoverable from him in execution of the decree or satisfies the 
Court, for reasons to be recorded by it in writing, that no such 
deposit is necessary. 

Sub-section (4) Rule gr of Order XXI in Schedule 7 to the 
Code of Civil Procedure, 1908, shall not apply to any sale under 
this Chapter. 

Sub-section (s): An appeal shall lie aati an order setting 
aside or refusing to set aside a sale : 

Provided that where the Court has ‘refused to set aside the sale 
on the application of the judgment-debtor or any person whose 
interests are affected by the sale and the amount recoverable in 
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execution of the decree is not in deposit in Court, no such appeal 
shall be admitted unless the appellant deposita such amount in 
Court. 

- Fhe word “applicant” in proviso (b) is applicable both toa 
“ judgment-debtor ” and to " a person whose interests are affected 
by the sale,” but the “ amount recoverable from him in execution 
of a decree ” cannot be said to be recoverable from a mortgagee 
er other peraon interested, except bya misuse of language. On 
the other hand, it is clear from the very words of the proviso that 
the legislature intended it to apply to persons so interested, other- 
Wise it was unnecessary to include such persons within its terms, 


Moreover, the object of the proviso was stated in the Notes on 
Clauses to be the prevention of false and vexatious applications, 
and this object clearly applies to persons interested as well as to 
judgment-debtors. And the proviso to sub-section (5) requires the 
appellant to make such a deposit, whether he be the judgment- 
debtor or a person interested, though the Select Committee had 
recommended that only in the case of a judgment-debtor should this 
be required. . 

Therefore the words “ from him” in proviso (b) must be con- 
strued as meaning “ from the judgment-debtor,” or must be regarded 
as intended to cover a person interested, in the sense thatthe 
debt is recoverable indirectly out of hisinterest and therefore from 
him, or they must be treated as redundant, and ie proviso read 
as in the proviso to sub-section (5), 


Consequently the answer to question (a) is in the affirmative. 


Questions (b) and (c) must be considered together. The object 
and destination of the deposit provided in sub-section (1) is stated 
therein, as it is in the analogous order 27, rule 89, but no such 
statement ig made in proviso (b) to sub-section (3) 


The object was stated in the Notes on Clauses already referred 
to, and the intended destination must be sought for in the light of 
that statement, so far as it is helpful. Otherwise, the deposit 
must be disposed of by the Court according to principles of equity 
and good conscience. Thus, for example, if the sale be set aside 
onthe ground that the decree-holder has been guilty of fraud, 
it would not be just to allow him to benefit by that fraud, by order- 
ing payment of the decretal amount by the applicant. ‘If, however, 
the deeree-holdér be innocent, then the Judge may consider it both 
equitable and conducive to a saving of further litigation and costs, 
to order the applicant to deposit the amount recoverable towardg 
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the satisfaction of the decree, These examples are intended only 
as suggestions and obviously are not exhaustive. 

If the sale be not set aside it is difficult to determine what the 
legislature intended to be done with regard to any deposit. Obvi- 
ously none would be required to satisfy the decree, because the 
purchase money would be available for that purpose. 

It is difficult to see how these matters can be decided until the 
Court has considered the evidence, and the present case can only 
be decided after hearing such evidence, unless the parties agree. 

This leads to the conclusion that the time for requiring the 
deposit to be made is after and not before the hearing of the appli- 


cation. It is true that such a provision cannot be very effective. 


in preventing false and vexatious applications. On the other hand, 
in most cases the Court will not be in a position to decide whether 
any deposit is necessary, until it has heard the evidence, and it 
cannot have been intended that the evidence should be heard 
twice. 

Moreover, proviso (b) states that no “application made” shall 
be “ allowed ” unless the applicant “ deposits ” the amount recover- 
able or “ satisfies ” the Court that no deposit ig necessary. Strictly 
speaking to “allow” means to “ permit.” But the context makes 
it clear that the proviso dces not refer to “ allowing” the applica- 
tion “to be made,” but to “ granting ” the relief asked for in the ap- 
plication, That the word “allow” is intended to be used in this sense 
is clear from the terms of Section 174A, sub-sections (1) and (2), 
and the analogous Order 2r, rule 92, in all of which a distinction 
is drawn between making, and allowing or disallowing the applica; 
tion. 

Consequently, question (c) must be answered in the negative. 
And this disposes of the outstanding doubts raised in question (b), 
because, as ] have shown, the question of returning the deposit 
cannot arise. 

The necessity for the amendment and clarification of these 
sections of the Bengal Tenancy Act, when opportunity arises, should 
be brought to the attention of the Local Government. 

M. C. Ghose, J.—I agree. The difficulty of interpreting 
Section 174(3)(b) has arisen from the use of the expression ‘from 
him’ after tbe words ‘the amount recoverable’, On a plain view it 
would appear that the decretal amount was recoverable only from 
the judgment-debtor and not from any other person whose interests 
are affected by the sale. It was on this view that the mortgagees 
declined to deposit the amount, Jt is clear, however, that this 
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sub-section 3(b) to Section 174 of the Bengal Tenaney Act, was 
meant to cover the case of all persons and not merely the judgment- 
debtor who intended to have the sale set aside. The provision 
for the deposit of the decretal amount was made with the object 
of preventing false and vexatious applications. It may be said 
that every person whose interest is affected by the sale has to pay 
the decretal amount if the sale is to be set aside: for unless the 
sale is set aside, his interests cannot be safeguarded. 

In the present case, the mortgagee under Section 72 of the 
Transfer of Property Act may deposit the amount of the decree 
and add it to the mortgage money and secover the same from the 
debtor. Under Section 65 of the Bengal Tenancy Act the rent 
is the first charge on the holding and under Section 159, upon 
sale for arrears of rent, the interest of the mortgagee which is not 
a ‘protected interest’ would disappear. In this view, it may be 
said that the decretal amount is recoverable from the mortgagee 
if he desires to safegard his interests. 

Whether the amount of the deposit should be paid at the time 
of the application or after the Court has gone into the evidence 
and come to a conclusion, the use of the word ‘allowed’ is in my 
Opinion conclusive in the matter. If the Legislature had intended 
that the amount should be deposited before the Court had gone 
into the evidence, they would have used the word ‘admitted’ as 
they have done in sub-section (5) to Section 174 of the Bengal 
Tenancy Act. 

On the question whether, when the sale is set aside, the amount 
should be returned to the depositor or be paid to the auction- 
purchaser or the decree-holder, I agree with my learned brother 
that this question cannot be answered in the abstract. It must be 
considered on the facts of each case. Ifit be found upan evidence 
that the decree-holder was guilty of fraud, then in fairness he should 
not be allowed to be benefited by his own fraud. If, however, it be 
found that the decree-holder was not guilty of fraud but the sale 
was set aside on the ground of negligence or otherwise of the 
person who served the processes, the Court may in its discretion 
order the deposit to be paid to the decree-holder, 


P, R. Reference accepted in pari. 
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Before Mr. Justice Le W. J. Costello. 


THE CORPORATION OF CALCUTTA 
V. 


Su, RASHMONI DEBI.* 


The Calcutta Municipal Act (III of 1933, B. C) Sections 302 and 303—Compen- 
sation for refusal to sanction detached addition to a building within pro- 
jected street alignment--W§at structures not to be sanctioned by the 
Corporations —Sec, 25 of the Provincial Small Causes Courts Act (IX of 1887). 


The purpose of Section 303 of the Calcutta Municipal Act, 1923 is to place 
restrictions on the erection of, or addition to, a bulding or boundary wall within 
a street alignment or building line, that is, to prevent erection of structures 
which will seriously add to an obstruction already existing ona piece of land 
falling within the projected alignment. Anything which may put further diffi- 
culties in the clearing or preparing ground which has been allocated for the 
purpose of a public street must not be sanctioned by the Municipal Corporation. 


The proviso to sub-section (1) of Section 503 of the Calcutta Municipal Act, 
1923, however enables the Corporation at their discretion to permit additions to a 
building which are upwards or vertical and not side-ways or lateral. Therefore 
the Calcutta Corporation is not bound to pay any compensation under Sec- 
tion 303(2) of the Act for refusing sanction to an owner of a building for-.the 
construction of detached additions thereto within a street alignment. 


Section £03(2) of the Act provides for compensation only in the limited 
circumstances referred to in the proviso to sub-section (1) of Section 303. 


The decision of aSmall Cause Couit Judge allowing compensation against 
the Calcutta Corporation for refusal fo sanction detached construction is errone- 
ous in law and may be set right under Section 25 of the Provincial Small Causes 
Courts Act, 1837. i 


Application for Revision under Section 25 of the Provincial 
Small Cause Courts Act, 1887. 


The material facts will appear from the judgment, 
Mr, Krishnalal Banerji for the Petitioner, 


Dr, Bijan Kumar Mukerji and Mr. Sanat Kumar Chatterjee 
for the Opposite Party. 


Ths judgment of the Court was as follows: 
Costello, J.—This Rule was issued under the provisions of 
Section 25 of the Provincial Small Causes Courts Act (IX of 


*Civil Revision Case No. 766 of 1933, against the decision of P. C, Guha-Esq , 
Small Cause Court Judge, Sealdah, dated the 11th March, 1932, 
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a 1887) and is directed against a decision of a Judge of the 
33. Small Causes, Court, Sealdah, dated the 11th March 1933. One 
The Corporation Of the points that aise out of that judgment raises a question of 
ot ee considerable public importance. The suit in which the judgment 
Sm. Rashmoni Debl. was given was brought by a lady named Sm. Rashmoni Debi 
Costello, g. against the Corporation ot Calcutta and was for recovery of com- 
nia pensation under the provisions of.Section 303(2) ofthe Calcutta 


Municipal Act 1923 which is Bengal Act III of;1923. 

The plaintifi is the owner of certain premises known as No, 27 
Halderpara Road and on the front portion of those premises there 
is a small two-storeyed house and the back portion of the premises 
consists of low-lying land which was formerly occupied by a tank. 
In the month of January 1929 the plaintiff submitted to the Cor- 
poration of Calcutta’a plan cf; a proposed new building which, 
according to the case for the defendants was to be entirely detached 
and situated at some distance behind the existing building and 
to the west of it aireference to the site plan of the proposed 
building shows that the land belonging to the plaintiff was of 
irregular shape and the back porticn of the premises lies ina 
line to the west of the front portion. On the zoth Februaty 1929 
the Corporation refused to sanction the proposed building on 
various grounds, amongst others, on the ground that there were 
various violations of the building rules and also on the ground 
that the proposed building would fall within the alignment of a 
projected street. Some two years; later, that is to say, on the 
2oth July 1931 the same plan was re-submitted to the Corporation 
and on the 17th August 1921 the plan was returned to the plaintiff 
and the Corporation informed her that sanction was refused as 
the site of the proposed building fell entirely within- the projected 
road alignment, and the Corporation did not thinkeit necessary 
to repeat all the other grounds for their refusal of sanction to the 
plan. On the zfth of November 1931 an agent of the plaintiff 
Ram Chandra Mukherji wrote a letter to the Surveyor to the 
Corporation requesting him to place the matter before the Estates 
and General Purposes Committee for consideration ; but it seems 
that on the 16th of February 1932, the plaintiff without waiting 
for the decision of that Committee served a notice on the Corpora- 
tion under Section 538 of the Calcutta Municipal Act giving the 
Corporation notice that the plaintiff proposed to take legal pro- 
ceedings. On the 29th of March 1932 the surveyor to the Corpora- 
tion wrote to the plaintiff to the effect that the matter would be 
decided by the Estates and General Purposes Committee and in 
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fact that Committee in a meeting of the 31st March, 1932, ‘resolved 
“That consiceration of ..the matter be postponed for a report from 
the Building Department’ as to whether, apart from the objection 
' tbat tke building was affected by the alignment; thére ‘were other 
- objections under the Building Regulations and whether there Was 
` any.‘independent access to the proposed' building from Halderphra 
- Road.”.; Before any decision‘of the Estates and General Purposes 
: Committee of the Corporation was arrived at, however, the plaintifl 
in the month of April, 1932, instituted the suit out of which: this 
matter arises, claiming damages, as I have indicated, under 
‘Section 3c3(2) of the Calcutta Municipal Act and putting such 
- damages-at the figure afiRs. 175, The matter, in fact; did come 
up: before: the Estates. and General Purposes ,Committee of the 
- Corporation on the roth November, 1932, for consideration but, 
in view of the fact that a suit had then been inbtituted, the com- 
mittee resolved “ that the Hen WAS wit arakan 95 1t was reportéd 
to be subjudice.” a 

It appears that it was contended that on ‘behalf.of i defendant 
Corporation before the Court of Small Causes, amongst other 
‘points,’ thdt Section 303(2) of the Calcutta Municipal Act had no 
„application ; but the learned Judge overruled that-contention and 
allowed the plaintiff’s claim assessing the damages:at Rs. yo. «This 
was on the rth March 1933; whenrthe i haye already 
mentioned, was delivered.. ' 

Jt seems that at the trial the case was mainly ahenea on two 
grounds. The learned Judge in. his judgment sayas. “It isjp 
evidence that in the letter written by the- defendant . refusing sang- 
tion.-of the plaintif’s plan, the .ground of its being included within 
the street alignment was only set forth, itis. not denied aggin that 
„the defendant did not acquire the site within the- meaning of 
‘Section 303, cl 2 of the Municipal Act ; as such, the provisions 
of this,section seem to be applicable in this case ; the defendant's 
plea. that.the- site was such that the plan could not be sanctioned 
on other grounds as well has.not been made out by any independ¢ht 

. evidence.” The learned Judge, therefore, came to the conelusion 
that the plaintiff was entitled to compensation under sub-section (2) 
of Section 303. I am of opinion, however, that the learned, Judge 
. has entirely misconceived the purpose and the effect-of Section, 303 ; 
indeed it is now admitted by the learned Advocate. who has 
appeared before me in the present proceeding that no one in the 
‚course of the case seems to have appreciated that sub-section (2) 
.of Section. 303 only provides for ‘compensation in very limited 
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circumstances. The purpose of Section 303 is to place restric- 
tiods on the erection of or additions to a building or'bouhdary 
wall within a street alignment’ or building line. ` The: object of 
the section clearly is to, prevent erection of structures which will 
seriously add to an obstruction already existing on land which 
falls within a projected street alignment. The operative part of 
this section is contained in sub-section (1) which says “ No 


‘portion of any building or boundary wall shall be erected or adced 


to within à street alignment prescribed under Section 302.” .So 
that we start with a clear and definite declaration that any thing 
which may put further'difficultiés in the way of clearing or prepar- 
ing: ground which has been allocated for the purpcse of a public 
street must not be sanctioned. Sub-section (1) however contains 
a proviso which says “that “ the Corporation may, in their discre- 
tion, permit additions to a building to be made within a street 
alignment if such additions’ merely add to the height of,-and rest 
upon, an existing building or wall, upon the owner of the building 
executing, if required to do so by the Corporation, an el 
binding himself and bis successors in interest ) 
(a) “ not to claim compensation in the event of the Corpora- 
tion at any time thereafter calling upon him or such successors, by 
written . notice, to remove any addition made to any building in - 
pursdance of such permission, or any, portion thereof, and 
(b) to pay the expenses of such removal,” 


That proviso enables the Corporation at their discretion to 
permit additions to a building which are upwards and “not side 
ways, if I may so express it; in other words, the Corporation may, 
if they choose, permit stich additions as from their nature do not 
in fact cause any further obstruction on the actual site of a projected 
street. Reading therefore, sub-section (1) in ‘its entjrety it comes 
to this that lateral or detached additions are prohibited whereas 
vertical additions may be permitted under the conditions specified 
in the proviso. Now it seems to me’ thatit is abundantly clear that 
sub-section (2) has reference solely to the latter class of additions, 
hamely, the kind of additions which the Corporation can sanction 
if they choose. - The section provides that if the Corpoartion refuse 
to grant permission to add to any building then in certain circum- 


‘stances, namely, if the land destined for a street is not in fact 
‘acquired by the Corporation within six months from the date of 


their refusal of the sanction then they will be liable to pay reasonable 
compensation to the owner of the site. Now it seems to be 
beyond -any ‘question, indeed, ‘it is shewn on the plan to which I 
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have referred and is, moreover, now admitted by Dr. Mukerji 
who appears for the plaintif, the respondent in the present proceed- 
ing that the projected building could in no sense be described as an 
addition to any existing building either vertical or even lateral, It 
was in fact an entirely separate building that the plaintiff desired 
to erect. Dr. Mukerji has also very frankly conceded that in 
those circumstances he is in a position of having to admit that 
sub-section (2) affords the plaintiff no relief. 

Having regard to the interpretation and construction of Sec- 
.tion 303 and in particular of sub-section (2) which I have enum- 
‘ciated it follows ‘that the decision of the learned Judge of the 
Small Causes Court of Sealdah was erroneous in law, or to use the 
words of Section 25, is not “ according to law.” Therefore, the 
decree which he has-made must be set aside and the plaintiff's 
suit dismissed. The Rule is made absolute on those terms; but 
having regard to the fact that the precise point on which I decide 
the matter was never raised by the defendants in the Court below 
there will be no order as to costs 


A. C G. l Rule made absoluts. 


CRIMINAL REVISION. 
Before Mr. Justice M, N. Mukerji and Mr. Justice Charles Bartley 


A A A ` INDRA KUMAR HAZRA 
P. l 
EMPEROR,* 


Judgment without any proper appreciation of the elements to justify convic- 
tlon—Effect of—-Omission of the accused to adduce direct evidence but 
suggestion of the defence case given in cross-examination— Whether any 
duty of the prosecution fo lead evidence to give denial to defence allegation. 
In a charge under Section 477A. Indian Penal Code the defence was that the 

entries were merely in the nature of adjustment of accounts and were recorded 

under the direction and authority of the partners and that, the ‘father of the 
accused was also one of the partners, of the firm and there was no finding in the 


* Criminal Revision No ‘997 of 1933, against the order of S. Wajid Ali, 
Esq, Third Presidency Magistrate, Calcutta, dated the 11th September, 1993. 
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judgment of the Court- in respect of the accused’s father’s connection with: the 
firm and so far. as the question of entries was concerned the leamed Magistrate 
disposed of.it jn his ‘indgment by saying ` ‘that it was the accused’ defence and, 
therefore, it was for he accused to prove, it ang that he bad n not t given any evi- 
dencé in support of It. : i es 

“Held, hat the tase hag been tried without a proper application of E the el elements 
Which are hedéssiry ‘to: ‘bé established in order that the conviction of the atcuséd 
hid betr justified. . ame r à 

That the view taken iñ respect of the omission of-the accused to addhee 
evidehee’is-not correct. That being the defence, which the accused Had taken 
-and shady suggested in, ta ‘course of. the. cross-examigation of the prosecotian 
witorgs,. it wap the duty of the: prosecution to: call: ‘soma. of the partners. or “at 
leapt same, responsible pergon as a witness and to give a positive denial of the 
siete which the accysed put forward. 5 


-Application for Revision under Section 4 re of the Code. of Cri- 
ee Procedure by the Accused, 


»' he material facts appear from the judgment, 
SW: Suähänsu Sekhar Mukherjee for the Petitioner. 


Messrs. Santosh Kumar Basis and Kamalakhaya Bai’ for the 
Somplainant. WE 


The judgment of the Court was as follows : 


* + 


It seems to us that this case bas been tried without a proper 
appreciation of the elements which are necessary to be established 
in order that the conviction of the accused can be justified. The 
entries according to the prosecution were false entries wilfully 
made by the accuséd~ who was the Gomasta of the complainant’s 
firm. . Th e cccused’s defence was that the entries were merely in 
thé naturé of” adj ustinent entries, that thé accused’s father Benode 
Behari Hazra was a partner of the complainant’s frm and that the 
entries were made in the books ofthe complainant’s firm under 
the direction and authority of the partners who constituted that 
firm. One of the points, therefore, which the learned Magistrate 
had to determine was whether the case which the accused set up, 
namely, that his father Was a partnér in the complainant’s firm, was 
made out or -not. On that point, there is no finding at all in the 
judgment of the Jearned Magistrate. The evidence which. is. there 
on the record has been placed before us and on.a consideration 
of that evidence we find it exceedingly difficult to hold that it has 
been sufficiently proved. that the accusSed’s father is not sucha 


‘partner. One of the wit nesses P,-W. 4, no doubt, has attempted 


to, give; positive „evidence of the -fact that the -accused’s father, 
although. he „was a. partner in the complainant’s firm previously 


Von p= . ‘gaeaeoukte< : 85. 


has ceased to be so. But then, he has also in his evidence CUMINAL, 
referred to certain circumstances wbich make it highly doubtful 1933- 


whether his statement on. this point* can .be. accepted at its face [ngra Kumar Hazra 
value. Another witness P. W. 7 while making a positive state- Emea l 
ment to the effect that the -accused’s father was formally a partner l 
in the complainant’s firm, that is to say, up to 1336 B.S. has stated i 
further that he cannot say definitely whether he has ceased to be 

such a partner or not. He has also said that the profit accounts 

after 1336 of the ccmplainant’s firm” have not yet been adjusted. 

‘Upon this state of the evidence, it would not be possible to hold 

with any degree of certainty that the fact that the accused's father 

was not a partner in the complainant’s firm has been sufficiently 

proved. 


The other aaa which arises in this case is whether the 
accused’s defence to the effect that the entries were made under 
the ‘direction or authority of the’ members of the complainant’s 
firm is true or not. : So far as this matter is concerned, the learned 
‘Magistrate -has disposed of it in his judgment by saying that it 
was the accused’s defence and, therefore, it was for the accused to 
prove it and that he has not given any evidence in support of it. 
That, however, is not the true position. -That being the defence, — 
which the acctised had taken arid had suggested in the course of 
the cross-examination of the prosecution witness, it was the duty 
of the prosecution to call some of the partners or at least some 
responsible person as a witness and to’ give a positive denial of the 
allegation which the accused put forward. We are of opinion, 
therefore, that on this state of the evidence it isnot possible to 
uphold the petitioner’s conviction. 


The Rule is made absolute and the conviction and sentence 


passed on ¢he accused are ordered to be set aside. The accused 
will be discharged from his bail bond. i i 


SKR > : E . Lule made absolute. 
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APPELLATE CIVIL. 
; i Before Mr. Justice D. N., Mitter. 


ean wee GHOSH ` 


4 


: i v. 
' MONMATHA NATH MANNA* | 


Hindu ie rule ae oe torn ae if «entitled to EE Das T 
Schooi—Property vested ina person at the time of owner's deaih—Such 
person, tf can be divested by the birth of an heir who was conceived at the 

~ time of owner's death, i oos ; 


“ Where the estate of a Hindu was vested in a person who was the nearest 
heir at the time of the owner’s death, he could be divested by the son who was 
conceived at the time of his death. pP 


Nilcomul Lahuri v. Yotendro Mohun Lahuri (1); Bamundoss Mookerjez 
. Mussamuét Tarinee (2); Narasinka Rafu v. Veerabhadra Raju (3) -and 
eras Soonderdas v. Bat Ramcooner (4) referred to. . 


s. Such rule, as laid down by a series of judicial decisions should not be 
restricted to male issues only but should, be extended to other heirs alsa, 


. . Tagore v. Tagore (5) referred to. |, 


An afterborn heir, when succession opened out is in the same pesition as if 
he were born before the succession opened out, and he was not bound by the 
alienation made even to a bona fide purchaser for value and such alienation 
was lable to be set aside by the afterborn heir. 


Krishna Kishore De v. Nagendrabala Chaidhurant (6) referred to 
Mussamut Goura Choudhurant v. C hummun Chowdhury (7) distingnished 
„Appeal by.the Defendant No, x 
Suit for declaration of title, 
The- material facts appear from the judgment. 
Messri, Hari ‘Charan’ "Ganguli (Sastri ) and Dhirendra Nath 
Ghose for the Appellant, 
Mr; Khitish Chandra Chakravarty and Benoy Krishna Ghose 
for the Respondent. 


*Appeal from Appellate Decree No. 899 of 1931, against the decree of Babu 
Phani Bhusan Banerjee, Subordinate Judge, 1st Court of Howrah, dated the 
19th September, 1930, affirming that -of Babu Monomohon Banerjee, Munsiff, 
1st Court, Uluberia, dated the 31st January, 1928. 


(1) (1881) L. L. R. 7 Cale. 178. (2) 1858) 7 M. I. A. 169 
(3) (1893) I. Le R. 17 Mad. 287. (4) (t901) I. L. R. 26 Bom. 449, 
(5) (1872) 9 Beng. L. R. 377. (6) (1921) 34 C. L. J. 333. 


(7) (1864) W. R. Gap. No. 340. 
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“The judgment of the Court was as follows; ; ' 

In this case much necessary time has been waged in arguments 
over points:which seem to be firmly settled so far as- this Court is 
concerned. The appeal is on behalf of defendant No. r and atises 
out of a suit’ brotight by the plaintiff now. respondent for declara- 
tion-of. His title to certain properties tdentioned in the! plaint on the 
allégation’ that he is the successor of the reversionary Heir to-one 
Kartick Manna and is entitled to the properties in Suit and that a 
‘previous alienation by the heir whomrhe had divested is not valid. 
In order to understand the contention raised in this appeal it is 
necessary to sthte a few facts regarding which there is no. dispute 
before me. It appears that the property in suit belonged to one 
Chandra Manna who died leaving behind him a son Kartick and 
a daughter Panchubala and a’ sister’s son Rajani Kanta Manna 
who is defendant No. 2 in the present suit. Kartic was married 
to one Promila who died on the:1st of Sravan 1332 B.S. and the 
question arose on her death as to. who would succeed as rever- 
sionary heir to Kartick’s estate. It appears that at the time of 
Promila’s death Kartick’s sister was encrente.. But there was at 
that time alive defendant No. 2 he being Kartick’s father’s sister’s 
son and in the absence of other heirs he would be the preferential 
heir under the Dayabhaga School of Hindu Law. After having 
succeeded to the estate of Kartick on Promila’s death aftér the fst 
Sravan 1332 B.S defendant No. 2 executed a kobala in respect. of 
the disputed property to defendant No. r within 19 daysof the death 
of Promila, that ison the 19th Sraban 1332 B.S. .Panchubala 
gave birth to a son on the 2oth Pous 1332 B.S..who died shortly 
after; and plaintiff being the father succeeded to his infant son’s 
estate. The Courts below have come to the conclusion that the 
plaintiff is entitled to a decree. They have held on ‘a considera- 
tion of authorities. on the point that the son of the plaintiff being 
in the womb at the time of the death of Kartick’s wife Promila was 
the preferential heir to his (Kartick’s) father’s sister’s son, and conse- 
quently after the death of such son his father the present plaintiff is 
entitled to succeed. Both the Courts below have ‘agreed in decreeing 
the plaintiffs suit against defendant No. 1 and exparte against 
defendant No. 2 plaintiffs title to the disputed lahd and ghar has 
been declared and his possession has been confirmed. 


Against the concurrent judgments of the Courts below the 
present appeal has been brought and two points have been taken 
before me in support of this appeal. It has been argued in the first 
place that the rule of Hindu Law which makes an after born son 
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who was in the womb: at the time when ‘succession opéned out an 
heir to his father should not be extended to the case of other heirs. 
It. is said that the authorities or rather the texts of the Hindu Law 
‘really limit the application of the rule that an after born person who 
“was in the womb when succession ofens out should succeed to the 
‘estate of the last owner should be restricted to the case of the male 
issues only, “Reference has been made to a passage in-Mr..Golap 
‘Chandra Sarkar’s (Sastri’s) book on! Hindu Law which would seem 
fo suggest that this rule is applicable only to’the proprietor’s male 
issue. But unfortunately for the appellant in this case, whateyer the 
‘Strict Hindu Law may be, ever since the year 1830 for nearly. a 
century a series of judicial decisions have laid down that this rule 
‘should be extended to other heirs dlso not on the ground that there 
‘is. a clear authority of the Hindu Law onthe question buton the 
‘ground that the principle had been adopted by the modern systems 
of jurisprudence. Reference may be made in this connection to the 
decision of their Lordships of the Judicial Committee of the Privy 
Council in the.well-known case bf Tagore v, Tagore (1) as alsa to the 
„decision of the same case reported:.in fhe supplementary L. R. 1 
I. A. at page 7. “This view has alsa been adopted in other cases‘to 
some of which reference may be made. lbhas been held in the 
“case of Wilcomul Lahuri v. Jotendra Mohun Lahuri (2); Bamundoss 
Mookerjee v, Mussamut Tarinee (3); Narasimha. Raju v. Veera- 
bhadra Raju (4) and Gordhandas Soonderdas v. Bai Ramcoover (5) 
that where the estate of a Hindu is vested ina person who is the 
nearest heir at the time of: the owner’s death he can be ‘divested by 
the son who was conceived ‘at the time of his death. The propo- 
sition that the rile that an after born heir when succession opened 
out is in the same, position as if he were born beforé’ the succession 
bad opened ‘out has been adopted for such a length of time that‘on 
the principle whith is well-known, namely, the principle ‘of stare-deci- 
‘sis it would nbt be right to question these decisions whether they are 
in actord with the Hindu Law or not, But from the argument which 
I have heard I am not at all satisfied that there is any limitation in 
the commentary of Jimutbahana, namely, that -Dayabhaga ‘whioh 
regulated the Hindu Law in this Presidency puts any such limitation 
we is¢ontended foron behalf of the appellant. It seems to. me 


(1) (1872) 9 Beng. L, R. 377 (397). 
(2) (1881) 1. L. R.7 Cale. 178. 
(2) (1858) 7 M. I, A. 169 

` {4) t1893) 1. L, R. 17 Mad. 287. 
(5) (1901) I. L. R, 26 Bom. 449» i ee 
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that a son was taken as the type of the other heirs and the rule is one 
of general application, Whether that is so or not, the decisions have 
all been in one way and the question is not res integra. In these 
circumstances it would be unprofitable to examine the authorities of 
the Hindu Law on this question. This view has stood for nearly a 
century. It was first determined in one of the cases of Sevestre’s 
report, namely in the case of Berojali v. Nubokissen (1), that a 
sister’s son in embryo at the time of his maternal uncle’s death was 


held to be his heir. The first point, therefore, that has been taken 


for the appellant fails, 

The next point which has been argued is that the alienation took 
place before the plaintiff's son was actually born and that if the 
alienation was toa dona fide purchaser the alienation must stand. 
But it has been heldin this Court at any rate that an alienation 
made by a Hindu to a dona fide purchaser for value is liable to be 
set aside by the son who is in the mother’s womb when the aliena- 
tion was made. The question was discussed at very great length by 
alearned Hindu Judge Sir Asutosh Mookerjee and Mr. Justice 
Buckland in tke case of Krishna Kishore De v. Nagendrabala 
Chaudhurant (2), In that case after an examination of the different 
systems of jurisprudence, an examination of the texts of Hindu Law 


and an examination of the earlier‘decisions on the question it was 


held that the posthumous son was not bound by the alienation of his 


mother of his paternal estate before his birth. It was pointed out 


that the title of a posthumous son must be deemed to relate back 
to the time of his father’s death. Reference was mide to a case 


before me as taking a view contrary to the view taken in 34 C. L. J.` 


namely in the case of Mussamut Goura Chowdhrain vy. Chummun 
Chowdry (3). That case was considered by Mookerjee and Buck- 
land, JJ. in the case just referred to and it was pointed out that the 
view taken in this case was not opposed to the case of Gouta 
Chowdhrain v. Chummun Chowdry (3). That case stood on a 
very different ground. That was acase under Mithila system of 
Hindu Law and the question arose with reference to a compromise 
made by the father when the son was in the womb the compromise 
having been effected before the son was actually born. It was held 
that the son was bound by the compromise effected by the father 
in such circumstances. That was not the case which we have got 
here at present the alienation having been made by an heir who suc- 
ceeded for the time being but whose estate was liable to be divested 


(1) (1863) Sev. 238. (2) (1921) 34 C. L. J. 333. 
(3) (1864) W. R Gap No 340. 
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and was asa matter of fact divested by the birth of a preferen- 


1933. tial heir. The principle laid down in this case has also been accepted 
Khagendra Nath Ín the case of other High Courts and the whole position is summa- 
Ghosh tised in the principles of Hindu Law by the Right Hon’ble Sir 


e MAEN Nath Dinshaw Mulla (last edition) at page 319 where the learned author 
yanna points out that an alienation may be set aside at the instance of any 
coparcener who, though born subsequent to the date of the aliena- 
tion, wasin his mothers womb at the date of the alienation, the 
reason being that under the Hindu Law a son conceived is, in many 
respects, equal to a son born. The learned author cites numerous 
authorities in support of this contention, to wit, the case of ,Sabapalhi 
v. Somasundaram(1) which was a case’of sale, Ramanna v. Venkata 
(2) which was a case of gift, Girdharee Lall v. Kantoo Lall (3); Deo 
Narain vy. Ganga Singh (4) and Lachmi Narain v, Kishan (5). It 
has been argued that there is a passage in the Dayabhaga in the 
original edition in Sanskrit at pages 190 and 191 which throws doubt 
on the accuracy of the view takenin these cases. The passage 
referred to does not at all deal with the question of inheritance. It 
refers to a partition made by a father of his property and does not 
mention whether it was ancestral or self-acquired during his life time. 
I have not been able to find that that passage has any bearing on 
the question in controversy. 

The result is that the Cecrees of the Courts below must be 
affirmed and this appeal must be dismissed with costs. 

Leave has been asked for in this case to prefer a further appeal 
under section 15 of the Letters Patent. I do not think that a proper 
case has been made out for granting such a leave having regard to 
the settled authorities on the question. 


P, R. Appeal dismissed. 


(1 (1882) 1. L. R. 16 Mad. 76. (2) (1888) I. L. R. 11 Mad. 246. 
(3) (1874) 14 Beng. L. R. 187; L, Rur L A, gar; 2atW. R. 56, 

(4) (1914) I, L. R. 37 All. 162. 

(5) (1915) I. L. R. 38 AU. 126, 
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-PRIVY COUNCIL. 
PRESENT: Lord Thankeston, Lord Alness and}Sir Lancelot 
Sanderson. 


LIM CHARLIE AND ANOTHER 
v. 


THE OFFICIAL RECEIVER. 


[ ON APPEAL FROM THE HIGH COURT oF JUDICATURE AT 
Rancoors] 


Adverse possession—FPessession by permisson of and consistent with continu- 
ance of title of owner. 


Where the facts of the case are quite consistent with the ownership of the 
property remaining in the plaintiff (the true owner), and with the defendant 
being in possession of the property by his (the plaintifi’s) permission, and there 
is no evidence on which it could properly be held that the defendant was possess- 
ing the property in a manner adverse to the continuance of the title of the 
plaintiff, his (the defendant's) possession cannot be deemed to be adverse to the 
plaintiff. 


Appeal No. 74 of 1932 from a judgment and decree of the 


High Court, Rangoon, dated the r9th March 1931, setting aside 


the decree dated the 4th September 1930 of Das, J. sitting on 
the Original Side of that Court, 


One Lim Chin Tsong, a Chinaman, bought the house in suit 
in his own name in 1904 and made over possession of it to his 
wife, Ma Mya May by way of gift. Under Section 123 of the Transfer 
of Property Act a gift of immoveable property must be made by 
a registered instrument, No such instrument was executed, and 
the main question for consideration on the appeal was one of 
fact, viz., whether Ma Mya May had perfected her title to the house 
by adverse possession for over 12 years. The Appellate Bench of 
the High Court held, differing from the learned trial Judge, ‘that 
having regard to the evidence, it bad not been proved that there 
were any acts on the part of Ma Mya May which could be treated as 
so inconsistent with the maintenance of the title in Lim Chin 
Tsong as would entitle her to retain the property upon the ground 
that the title to it had become vested in her by reason of her 
adverse possession. ee 

Against the said decree of the High Court on its Appellate 
Side the present appeal was preferred to His Majesty in Council, 
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a & A, Pennal for the Appellants. 
BSA Dunne, K. C. and A. M. Talbot for the respondent. 
Lim Charlie 


Their Lordships’ judgment was delivered by 


V. 
sa eee Sir Lancelot Sanderson :—This is an appeal by the defen- 


November, 21. dants against a decree of the High Court of Judicature at Rangoon 
i in its Appellate Jurisdiction, dated the roth March, 1937, reversing 
the decree of Das, J., pronounced on the Original Side of the High 

Court, dated the 4th September, 1930. 


The plaintif was appointed in a civil suit in the High Court 
Receiver of the house and land which is the subject matter of 
this suit and which is alleged to be part of the estate of the 
late Lim Chin Tsong. The suit was brought to recover possession 
of the said house and land, of which the defendants were in 
possession. The defendants are the son and daughter of Ma 
Mya May and claim to be her heirs and legal repressentatives. 
The suit was brought against the said Ma Mya May, who died 
during the pendency of the suit: the above-mentioned son and 
daughter were then placed on the record as defendants. 


The question for determination was whether the property 
formed part of the estate of Lim Chin Tsong on his death in 1923, 
or whether it had become the property of Ma Mya May, who 
claimed to be his “secondary” wife, ether (1) by gift during 
the lifetime of Lim Chin Tsong or (2) by title acquired by adverse 
possession. 


With regard to the first ground, there is no doubt that the 
title was vested in Lim Chin Tsong, when the property was 
conveyed to him in December, 1904. Further, there was no regis- 
tered instrument in respect of the alleged gift, and the subject 
matter thereof being immovable property, the psovisions of 
Section 123 of the Transfer of Property Act were not complied 
with. 

With respect to the second ground, it is sufficient for their 
Lordships to say that the facts of the case are quite consistent 
with the ownership of the property remaining in Lim Chin Tsong, 
and with Ma Mya May being in possession of the property by 
his permission from the time when he acquired the property 
until his death. There is no evidence on which it could properly 
be held that Ma Mya May.was possessing the property ina manner 
adverse to the continuance of the title of Lim Chin Tsong. 


Their Lordships agree with the decree of the High Court in 


VoL. LIX.] PRIVY COUNCIL» 


its Appellate Jurisdiction, and are of opinion that the appeal 
must be dismissed with costs» They will humbly advise His 


Majesty accordingly. 
J. Æ. Lambert: Solicitor for the Appellants. 
Bramall and Bramall: Solicitors for the Respondent. 


Ky J. R. , Appeal dismissed. 


PRESENT: Lord Thankerion, Lord Alness and Sir Lancelot 
Sanderson 


GOVIND PRASAD, SINCE DECEASED (NOW 
REPRESENTED BY SURENDRA SINGH 
AND OTHERS), AND OTHERS 


D 


KUNWARANI BALA KUNWAR, SINCE DECEASED, 
AND OTHERS, 


[On APPEAL FROM THE HIGH Court OF JuDICATURE AT 
ALLAHABAD. | 


Credibility of witnesses—Tower of Appellate Com-t to decide on—Conspiracy 
and perjury not to be lightly attributed to a party and his witnesses, 

Where the decision of an issue turns wholly on the credibility of witnesses, 
and the trial Jugge, while rejecting their evidence, makes no comment on their 
demeanour or on their truthfulness, an Appellate Court is in as good a position 
to judge of the matter as the trial Judge. 

The Court is not entitled to attribute conspiracy and perjury to a party and 
his witnesses, unless the story told by them, coupled with the surrounding cir- 
cumstances, was of its:lf so unnatural and improbable that only one conclusion, 
viz., conspiracy and perjury—was reasonably possible. 


Appeal No. 83 of 1929 from a judgment and decree of the 
High Court, Allahabad, dated the r4th November 1927, reversing 
a judgment and decree, dated the rath April 1924, of the Subor- 
dinate Judge of Mainpuri. 

The appeal raised a pure question of fact, 

Wellach for the Appellants, 
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J. Chinna Durai for the Respondents, 
Their Lordships’ judgment was’delivered by :— 


Lird Thankerton :—This appeal relates to the estate of 
Dushashan Singh, who died childless on the azst March iọ12, 
leaving a widow, Lachmi Kuer, who died on the 7th January rgar. 
The suit was brought on the arst November 1923 by Kunwarani 
Bala Kunwar, the niece of Lachmi Kuer, who claimed the estate 


. by virtue of a written will, alleged to have been executed by 


Dushashan Singh in or about December 1917, some three months 
before his death, but which had been lost or destroyed and could 
not be- produced. The defendant’ claim right to the estate as 
being entitled to the reversionary right on the death of the widow. 


The only issue in the suit was “ Did Dushashan Singh 
make a will in favour of the plaintiff and is she owner of the 
property in suit by virtue of the will?” The Additional Subor- 
dinate Judge of Mainpuri, before whom the suit was tried, 
held that the plaintiff had failed to prove the alleged will and 
on the 12th April 1924 he dismissed the suit. On an appeal by 
the plaintiff, the High Court of Judicature at Allahabad, by 
decree dated the r4th November 1927, set aside the decree of 
the Subordinate Judge and decreed the suit of the plaintiff for 
declaration that she was the owner of the property in suit on 
the basis of the will of Dushashan Singh. The defendants have 
brought the present appeal against the decision of the High 
Court. The respondents, (other than the pro forma defendants), 
are the representatives of the plaintiff, who has died since that 
decision. 


The main question in the appeal is whether the respondents 
have proved the alleged will and its contents. The appellants 
maintain that the will bas not been proved, but their counsel 
admitted at the outset that the appeal could not succeed unless 
the credibility of the plaintiff's witnesses was successfully impugned, 
because the evidence, if believed, was sufficient to establish the 
plaintifs case. The question therefore turns wholly on the credi- 
bility of the plaintiff’s witnesses, 


In the first place, it is to be noted that the learned Sub- 
ordinate Judge’s rejection of the plaintiff's evidence is solely 
based on the evidence, oral and documentary, placed before him ; 
he makes no comment on the demeanour of the witnesses or on 
their truthfulness apart from comments on the probabilities of 
the truth of the story actually told by them viewed in the light 


Voi. hx) privy touich,” 

of the surrounding circumstances. It follows thatan Appellate 
Court is in as good a position to judge of the malter as the Trial 
Court, ` 

In the second place, their Lordships agree with the High: 
Court that the criticisms of the Subordinate Judge, when pushed 
to their logical conclusion, amount to the allegation of a wide- 
spread conspiracy on the part of the original ‘plaintiff. Bala 
Kunwar, and her witnesses, and this was admitted by counsel for 
the present appellants. It is further to be observed, as also noted 
by the High Court, that none of the witnesses was asked any 
question as to any discreditable action on his part at any time. 
of his life, nor was any suggesfion made to any one of them that 
he was engaged in a conspriracy, nor was the initiator or the 
active mover of the conspiracy indicated, except in so far as the 
Judge himself points to the lady. 

In these circumstances their Lordships are of opinion that 
the learned Subordinate Judge was not entitled to attribute to 
the original plaintiff and her witnesses conspiracy and perjury, 
unless the story told by them, coupled with the surrounding 
circumstances, was of itself so unnatural and improbable that 
only one conclusion—viz., conspiracy and perjury—was reasonably 
possible. 


In his judgment the Subordinate Judge has conveniently 
grouped the evidence in stages, and the High Court has dealt 
with the learned Judge’s criticisms in each stage seriatim. The 
first stage related to the existence of any Occasion for the making 
of the will, and the second stage dealt with the alleged object 
in view in making the will. The Subordinate Judge gave his 
reasons for thinking that there could be no genuine occasion for 
making the will or for the selection of Bala Kunwar as the object 
of the testator’s bounty. Their Lordships are content with the 
criticisms of the High Court on these reasons and their disagree- 
ment with the Subordinate Judge when he stated, at the close 
of his criticisms on the second stage, ‘‘ All this leads me to look 
at the whole story with a suspicious eye.” 


The third stage of the evidence dealt with by the Subordinate 
Judge related to the execution of the will, and his comment on 
this stage was “ Equally suspicious are the circumstances attending 
the alleged execution of this will.” Again their Lordships agree 
with the criticisms by the High Court of the learned Judge’s 
reasons for his conclusion, and it is unnecessary to repeat them. - 

The fourth stage related to the conduct of Lachmi Kuer and 
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Bala ` Kunwar after the death of Dushashan, and their Lordships 
are Of opinion that there are some points in their conduct that 
are open to legitimate comment, viz., the failme of Lachmi Kuer 
and Bala Kunwar to rely on the will in their respective appli- 
cations for mutation in 1912 and 1921 respectively, and thé 
dilatoriness of Bala Kuer in invoking the aid of the Court for 
recovery of the will in 1921. But, in their Lordships’ opinion, 
any unfavourable comments which can arise in these respects 
are far from being sufficient to justify the discrediting of the 
plaintiffs witnesses. It does not appear to have been a matter 
of much moment to Lachmi Kuer whether she got the estate by 
inheritance or under the will, and “it is not certain that Bala 
Kunwar was personally aware of the terms of the application 
for mutation which was signed on her behalf by Rup Ram. As 
regards the third ground of comment, it should be remembered 
that both Courts accepted it as proved that Bala Kunwar had 
disclosed the fict of the will in her favour to the police on the’ 
oth January 1921. 


The last matter on which the Subordinate Judge laid stress 
was tke facts that the will was neither publicly registered nor 
privately deposited with the Registrar for safe custody. Their 
Lordships agree, as also did the High Court, that this affords 
ground for serious comment, especially in view of the evidence, 
on behalf of the plaintiffs, of Dushashan’s anxiety for its safe- 
keeping, but their Lordships agree with the High Court” that 
such comment is insufficient to justify disbelief of the strong and 
substantial body of evidence on the plaintiff’s behalf, 


Their Lordships are accordingly of opinion that the appellants 
have failed to produce sufficient grounds for discgeliting the / 
plaintiffs witnesses, and the appeal must therefore fail. But 
two further points were raised during the debate before this 
Board, both of which arose out of the death of Bala Kunwar since 
the date of the decision of the High Court, which has brought 
into prominence the question of the succession to the estate of 
Dushashan on her death. The appellants claimed that Bala 
Kunwar had only a life estate and that on her death the rever- 
sioners would be entitled to the property on their suing for 
pessession. The appellants desired to have it made clear that 
the present suit in no way determines who are entitled to the 
reversionary interest, and the respondents desired to have the 
question of the nature and extent of Bala Kunwar’s interest 
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under the will; which they maintained to be as yet undetermined, 
remitted for further enquiry and decision. 

In their Lordships’ oginion it is clear that the present suit 
does not determine who are entitled to the reversionary rights 
in the estate of Dushashan: this is made clear by the fact that 
the second issue, under which the question was raised, was struck 
out by the Subordinate Judge as being -unnecessary for the 
purposes of the suit. As regards the nature and extent of Bala 
Kunwar’s interest under the will, this matter is determined by 
the judgment and decree of the High Court to have been a 
provision for Bala Kunwar during her life, and no cross-appeal 
has been taken by the réspondents, But apart from that, it 
may be noted that the second part of the issue which was tried 
raises the question of the plaintifs interest under the will, and 


their Lordships are entitle] to assume that every witness who. 


could speak to the terms of the will, and was available, was called 
by the plaintiff. 

Their Lordships therefore see no ground for remitting the 
case for a further enquiry into the extent of the interest of Bala 
Kunwar, which must be taken as decided D the judgment of 
the High Court. 


Their Lordships will therefore humbly advise His Majesty 


that the appeal should be dismissed and that the decree of thè 
High Court dated the 14th November 1927 slrould be affirmed. 


The appellants will pay the costs of Man Singh who alone appeared 


as a respondent in this appeal. 
H, S. L. Polak & Co.: Solicitors for the Appellants. 


Douglas, Grant and Bold: Solicitors for the Respondents, 
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PRESENT: Lord Thankerton, Lord Alness and Sir Lancelot 
Sanderson. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND ANOTHER 


v. 
ANANT KRISHNAJI NULKAR AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT oF JUDICATURE 
AT BOMBAY. | 


Bombay Land Revenue Code, (Bom. Act V of 1879), Sec 211, Rule 19--Validity 
of zrant by Collector free of occupancy price— Previous sanction of Commis- 
sioner not obtained— Power of Commissioner under Sec. 211 to modify 
Collector's order and to require payment of occupancy price. 

The Collector made a grant of certain Government lands to the respondent 
free of occupancy price and free from assessment. The Commissioner, acting 
under section 311 of the Bombay Land Revenue Code, 1879 (Bombay Act V of 
1879) made an order directing that the proper occupancy price should be recovered 
from the respondent, and on his failure to pay the same, the lands were forfeited 
to the Governm ent. Ina suit by the respondent against the Government (appel- 
lant) to declare the invalidity of the forfeiture : : 


Held, That under the Bombay Land Revenue Code, 1879 and Rule 19 
framed thereunder, it is a condition precedent to the lawfulness of a grant by the 
Collector, that the previous sanction of the Commissioner should be obtained, and 
as such sanction was not obtained in the present case, the grant made by the 
Collector was invalid and conferred no title to the lands upon the grantee (respone 


dent). 


That, assuming the Collector’s order granting the Jands was valid, it was 
competently modified by the Commissioner under the powers conferred on him by 
section 211 of the Code, and as the respondent failed to implement the Commis- 

“sioner’s order, he acquired no title to the lands. - 


Judgment of the High Court, Bombay (J. L, R. 55 Bom. 165), reversed. 


Appeal No. 77 of 1932 against a decree, dated the and Septem- 
ber 1930, of the High Cou rt, Bombay, reversing a decree dated the 
tst November 1924, of the District Judge of Khandesh. 

The appeal raised the question of the respondent’s title to certain 
Government lands, which depended upon the validity of a grant in 
his favour by the Collector, and its subsequent modification by the 
Commissioner under the Bombay I and Revenue Code, 1879. The 
facts are stated in the B oard’s judgment, and in the judgments 
delivered by Beaumont C, J, and Baker and Blackwell JJ. in the 
High Court, and reported in Z Z. R. 55 Bom, 105 

DeGruyther K. C, and Wallach for the Appellant: As the 
previous sanction of the Commissioner required by Rule 19 


T 


( 
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was not obtained, the Collectors order granting the lands 
to the respondent was wf'ra vires and conferred no title on him. In 
the alternative, it was submitted that the order was validly modified 
by the Commissioner acting under section 211 of the Code. 

Narasimhan for the Respondent: The Commissioner’s order 
was nota mere modification cf the Collectors order, but was an 
entirely fresh order, and as such was not within the purview of 
section 211. The Commissionsy’s order being ultra vires, the sub- 
sequent proceedings for forfeiture and dispossession were equally 
illegal. 

DeGruyther, K, C. replied. 

Their Lordshbios’ judgment was delivered by 

Lord Alness :—The appellants in this case were defendants in 
a suit at the instance of the respondents before the District Judge of 
Khandesh. He decided in favour of the appellants, but his decree 
was reverse] in the High Court of Judicature at Bombay. Hence 
this appea'e 
"The first respondent had rendered certain war service, and in 
1919 he applied to the Government for a grant of certain lands 
which are now in suit. On arst May, 1919, the Collector of the 
District of East K handesh, Mr. Monteath, made an order, granting 
him the lands in question, subject to two conditions. These 
were (a) that the lands should be teld free from payment of 
occupancy price, and (2) that the lands should be free of assess- 
ment till they were Lrought under cultivation. The lands were 
Government lands within the meaning of section 37 of the Bombay 
Land Revenue Code, : 1879 (Act V}. The first respondent duly 
entered into possession of them. On 6th December, 1921, the 
Commissioner for the District made an order, directing that the 
proper occupgncy price according to the full market value of the 
lands on the date when the grant was originally made—viz., 
arst May, r9r9—should be recovered from the first respondent, 
and that the ordinary land revenue (consolidated) should be 
recovered from the year 1919-20. 

The first respondent paid the atsessments, but not the occupancy 
price; and in consequence the Assistant Collector, on 29th August, 
1922, made an order, forfeiting the occupancy holding of the first 
respondent. He was evicted from the lands on 11th September, 1922. 
The Government thereupon resumed possession of them. 

The first appellant is the Secretary of State for India in 
Council. The second appellant is Abdul Razak Gani Miya Desh- 
mukh, to whom, on rst November, 1922, the Collector made a fregh 
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grant of the occupancy. 11ghts in the lands in suit. It falls to be 
added that, on 26th July, 1g27, the first respondent had made a 
gift of the lands in suit to his deceased wife, the original second 
respondent. 

On 27th August, 1923, the first and second respondents instituted 
the present suit before the District Judge of Khancesh against the 
appellants. Their plaint inter alia contained a claim to recover fom 
the Government possession of the lands in dispute. That claim 
manifestly postulated a title in trem to these lands. The appellants 
lodged a defence to the suit, 

The District Julge, as alrealy state], decide lin favour of the 
appellants, and dismissed the respondents’ suit. He held that the 
Collector’s order was uža vires, and that the Commissioner had, 
under section 211 of the Code, power to revise the order. On 
appeal, the High Court of Judicature at Bombay were equally 
divided—Beaumont C, J, being of opinion that the appeal succzeded, 
and Baker J. being of opinion that the appeal failed. „Thereupon 
they referred to a third Judge (Blackwell J.) the following questions 
for decision :— 

(1) Whether the order of the Comsit of the 6th Decem- 
ber, 1921, was valid? and 

(2) Whether the order of the E Collector, dated 29th 
August, 1922, was valid? 

The learned Judgetanswered both questions in the negative. He 
decided in fayour of the respondents, and pronounced a decree to 
that effect. Against that decree the present appeal is taken. 

After the full argument which their Lordships heard, it became 
apparent that, on the fringe of the case, there lie many and difficult 
problems. Their Lordships, however, for reasons presently to be 
assigned, think that the controversy between the parties can be 
solved once this question is answered :— 


Was the order of the Collector (Mr. Monteath), dated 21st May, 
1919, a valid order ? There can be no doubt that the title of the 
respondents—and, indeed, their sole title to the lands in suit— 
depends on the validity of that order. That order is the respondents’ 
sheet anchor, and, if it drags, their claim fails. In these circumstances 
it is indeed surprising that this point of view does not seem to have 
been emphasised in the Courts below. The reference to Blackwell J. 
entirely ignores the validity or otherwise of the Collector’s order. 

Before their Lordships a double attack was made by the 
appellants upon that order. In the first place, they contended 
that the. preamble upon which it proceeded—viz, that the lands 


| 
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were given to the first respondent in respect of war services—was 
incompetent, and vitiated the grant. It was argued that such 
extrinsic considerations ag war service were beyond the legitimate 
purview of the Collector. Their Lordships think that there is much 
to be said for the soundness cf this contention ; but they find it 
unnecessary to determine it, as they are of opinion that the second 
contention proffered by the appellants is fatal to the validity of the 
order in question. 

That contention is of this nature. The grant was admittedly 
made under the Bombay Land Revenue Code (1879). Rule 19 of 
that Code, which was in force at the time, and which corresponds 
to Rule 39, which is now in force, provides as follows — 

“Where it appears that the bringing of any survey-number 
under cultivation will be attended with large expense, or where 
for other special reasons it seems desirable, it shall be lawful for 
the ‘Collector (with the previous sanction of the Commissioner, 
in cases where the assessment on the land included in the total grant 
exceeds one hundred rutces) to give the occupancy of the survey- 
number revenue fiee or ata reduced assessment for a certain term, 
or reyenue-free for a certain term and at a reduced assessment 
for a further term, and to annex such special conditions to the 
occupancy as the outlay or other reasons aforesaid may seem to him 
to warrant : 

“Provided always that, on the expiry of the said term or terms 
the survey-number shall be liable to full assessment under the rules 
then in force for lands to which a survey-settlement has been 
extended,” 

That rule admitte dly governs the transaction. 

The rule, it will be observed, requires, as a condition of the 
lawfulness ,of a grant by the Collector, that the previous sanction 
of the Commissioner should be obtained, provided that, as is the 
case here, the assessment on the land in the grant exceeds one 
hundred rupees. Now, no one pretends that that sanction was 
in this instance obtained. It would seem inevitably -to follow that 


the grant made by the Collector was an invalid grant. Their Lord- | 


ships find it impossible to accede to the view that the grant was 

partially bad and partially good—that is to say, that it was bad as 

regards freedom from assessment, but good as regards occupancy 

price. In their Lordships’ opinion, the grant must be treated as a 

whole, and, if a part is bad, the whole is bad. Thus the respondent’s 
title to the lands disappears. 

~ Thatis in their Lordships’ opinion, sufficient for the determina- 
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tion of the appeal. But, as they have formed a clear opinion ona ` 
second contention by tLe appellants, they do not hesitate to express 
that opinion. That contention is of this nature. The appellants 
point out that the Commissioner, under Section 211 of the Code, 
was entitled to modify, annul or reverse the order of the Collector. 
The relevant part of that section is in these terms :—“If in any 
case it shall appear to the Governor in Council, or to such 
officer aforesaid (the officer includes the Commissioner) that any 
decision, or order, or proceedings so called for should be modified, 
annulled, or reversed, he may pass such order thereon as he 
deems fit.” The amplitude of the powers conferred on the Com- 
missioner by that section is striking. Now, the order of the 
Commissioner purported to modify the order of the Collector. 
In their Lordships’ opinion, it effectively did so. The order 
inter aha directed “that the prorer occupancy price according to 
the full market value of the land on the date on which the grant 
was originally made . . < should be recovered from Capt. 
Nulkar, and the ordinary land 1evenue (consolidated) should be 
recovered from the year rg1g-20.” The Collector had given the 
first respondent the lands in suit, on certain conditions, The 
Commissioner decreed that the first respondent should continue 
to occupy the lands, but he varied the terms of occupation. It 
this be not a modification of tte Collector’s order, their Lordships 
are at a loss to apprehend the import of what the Commissioner 
did, Their Lordships entertain no doubt that the Commissioners 
order fell within the powers ccnferre] upon him by Section arr. 
Accordingly, even if—contrary to their Lordships’ opinion—the 
Collector’s order was valid, it was comyetently modified by the 
order of the Commissioner. In this view, the first respondent, 
therefore, who failed to implement the Commissioners order, 
and who was subsequently evicted from the lands, had no right 
to claim the possession which his plain‘ postulates. In ‘short, 
their Lordships are of opinion that the respondents have failed 
to qualify such a title as would enable them to maintain this 
suit. On this ground also the case for the respondents, in their 
Lordships’ opinion, fails. 

Their Lordships abstain from offering an opinion on a third 
argument which was proffered by the appellants, based upon the 


' order of forfeiture of the lands in suit, which followed asa sequel 


to the earlier proceedings. The appellants’ contention in this 
matter is attended with difficulty ; but, inasmuch as the problem 
before their Lordships can be solved by the affirmance of the first 
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two contentions of the appellants, they find it unnecessiry to 


determine the soundness of the third contention to which 1efe:ence ` 


has just been made. 


For the reasons stated, their Lcrdships will humbly advise 
His Majesty that the appeal should be rllowed, that the decree 
of the High Court should be set aside with costs, and that 
the decree of the District Judge of Khandesh should be 
resicred. The responcents will pay the appellants’ costs before 
this Board. 


Solicitor, India Office» Solicitor- for the Appellants. 
G. K. Kannepalit : 
K. J. R 


Solicitor for the Respondents. ; 
Appeal allowed, 
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PRESENT: Lord Thankerton, Lord Alness, and 
Sir Lancelot Sanderson, 
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THE COLLECTOR OF ETAH, IN CHARGE OF 
THE ESTATE OF RAO MAHARAJ SINGH. 


[On APPEAL FROM THE HicH COURT OF JuDIcATURE 


AT ALLAHABAD. | 
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Indian Limitation Act, (IX of 1908), Sch, 1 Article 182, clause 5-—Application for 
execution or to take some stepin aid of execution—Bona fides of decree- 
holder immaterial~ Application merely for the purpose of gaining time and 
keeping the decree alive nevertheless saves limttation—Terminus a quo— 
“Date of applying ’’, not the result of the application—Alteration introduced 
by Amending Act IX of 1927. i ' 
Under Art. 182, clause 5, of the Indian Limitation Act, 1908, it is sufficient 

to show that an application was made in accordance with law to the proper Court 
for execution or to take some step in aid of execution of the decree. and it is not 
further necessary to show that such application was not merely colourable but had 
been made with a dona fide and genuine intention of obtaining execution of the 
decree and not simply for the purpose of gaining time and keeping the decree 
alive. 
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Kayastha Co, Lid. v. Sita Ram Dube (1), approved. 

Sheo Frasad y. Naraini Bai (2), overruled. 

The terminus a quo under the unamended form of Article 182, clause 5, is the 
date of the application for execution or to take sore step in aid of execution, and 
not (as under the Amending Act IK of 1927) the result of the application, viz. the 
date of the final order passed on such application. 

Appeal No, 134 of 1931 against an order and a judgment of the 
High Court, Allahabad, dated the 24th June 1930, affirming the 
order of the Subordinate Judge of Etab, dated the aznd April r929. 


The only question argued before the Board was whether an appli- 
cation for execution or to take some step in aid of execution, which 
was merely tolourable and was filet simply with the object of 
gaining time and keeping the decree alive and not with the intention 
of obtaining execution, would save limitation under Art. 182, 
clause 5, of the Limitation Act, 1908, as it stood before its amend- 
ment by Act IX of 1927. The High Court, following the Full 
Bench decision in s2 Al. zz, answered the question in the 
affirmative. 


Sir Dawson Miller K.C. and M. A. Jinnah for the Appellant: 
The question was wrongly decided by the Full Bench, and 
they relied on the judgment of the Division Bench in 48 All. 468. 
The decisions of the Board, cited in 48 AX. 468, though given under 
the Limitation Act of 1859, were equally applicable to cases arising 
under Art. 182, clause 5, of the 1908 Act. 


DeGruyther K. C. and Wallach for the Respondent were not 
called upon. 


Their Lordships’ judgment was delivered by 


Sir Lancelot Sanderson :—This is an appeal from an order 
and judgment of the High Court of Judicature at Allahabad, dated 
the 24th of June, 1930, confirming the order of the Subordinate 
‘Judge of Etah, dated the 22nd of April, 1929, inthe matter of the 
execution of a final decree for sale dated the 29th July, rga2,ina 
‘mortgage suit. 

The appellant is the successor of Abdul Jalil Khan, a Zemindar 
of Aligarh, who died on the 4th of October, 1923.. 

The material facts are as follows :—Abdul Jalil Khan in 1909 or 
1910 borrowed money from various people, and several decrees were 
made against him, 


(1) (1929) I. L, R. s2 All. 11 (F. BJ). 
(2) (1925) L L. R. 48 All, 468, 


Vou. A privy COUNCIL. 


The decrees were simple money decrees, and the property, which 
was attached in execution of the decrees, being ancestral property, 
the execution proceedings were transferred to the Collector in 
accordance with the provisions of section 68 of the Code of Civil 
Procedure. 


On the 29th of August, 19117, the Collector, as he was entitled to 
do, granted a lease to Habib-ur Rahman Khan of the property 
belonging to the judgment-debtor, Abdul Jalil Khan, for a term of 
seventeen years. 

During the pendency of the said lease, which expired on the 1st 
July, 1928, Abdul Jalil Khan on the 25th of September, 1914, exe- 
cuted a mortgage of the said ‘property for Rs. 15,0co in favour of 
Rao Maharaj Singh. 

In this appeal Rao Maharaj Singh is represented by the respon- 
dent, the Collector of Etah, who is in charge of his estate. 


On the 25th of October, 1920, the Collector of Etah filed a suit, 
based on the above-mentioned mortgage, against Abdul Jalil Khan, 
and obtained a preliminary decree on the gth of March, 1921, which 
was made final on the 2gth of July, 19224 


Both the decrees were made ex parte after due notice had been 
served upon Abdul Jalil Khan. 


In the Courts in India it was argued on behalf of the appellant 
that the mortgage was illegal, that the decree obtained on the basis 
thereof was not enforceable at law, that the decree was obtained in 

‘contravention of the provisions of paragraph 11(1) of the Third 
Schedule of the Code of Civil Procedure, and that it was incapable 
of executions 

Though these points were taken in the appellant’s case, they 
were not relied on before the Board by the learned Counsel for 
the appellant, and the only arguments presented to the Board 
were in relation to the other point, which was based upon the 
Limitation Act. 

The appellant alleged that the application for execution, in 
respect Of which the above-mentioned order of the Subordinate 
Judge, dated the eznd April, 1929, was made, was barred by the 
law of limitation inasmuch as certain previous applications dated 
the 2nd June, 1925, and the 8th July, 1926, were not steps in aid of 
execution so as to save limitation. 


It was further arguel on tehalf of the appellant that the said 


previous applications were not Jona fide and were not taken with 
the intention of executing the said decree, but were merely for the 
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purpose of gaining time, and that consequently the application in 
question was barred by the law of limitation, 

The material facts in relation to this point are as follows :— 

On the 2nd June, 1925, the Collector of Etah applied for 
execution of the decree and prayed for sale of the property. The 


Court ordered necessary copies to be filed. Then the vaki? for 


the decrec-holder, as the order-sheet shows, stated an the r4th 
July, 31925, that he simply wanted the legal representatives 
of the deceased judgment-debtor to be brought on the record, 
Accordingly: notices were issued to the proposed representatives, 
one of whom was Mohammad Khalil-ur Rahman Khan. On 
the rath August, 1925, it was found’ «that the notices were unserved 
and as no further step was taken by the decree-holder, the’execu- 
tion suit was struck off on that date. Then another applica- 
tion was made on the 8th July, 1926, for sale of the proper y. 
The execution was sought against the representatives of the 
deceased judgment-debtor. This time again there was a report 
that necessary copies were not filed and it was ordered that 
notices of the legal representatives being brought on the record 
be issued and that copies be filed on the next date. On the next 
date, i. e., 4th August, 1926, the notice to Mohammad Khalil-ur 
Rahman Kban was returned unserved. The decree-holder took 
further time and again notice was issued. Or the roth September, 
1926, the notices being served, legal representatives were brought 
on the;record. As the decree-holder took no further steps in 
the prosecution of the execution suit, the application was struck off 
on the 16th September, 1926, 

On the 30th August, 1928, the Collector of Etah made a third 
application for execution in the Court of the Subordinate Judge; 
and the appellant, Khaljl-ur Rahman Khan, filed objections under 
section 47 of the Code of Civil Procedure. ° 

The learned Judge dismissed tbe objections by the above- 
mentioned order of the 22nd April, 1929. 

The learned Judge in the course of his judgment said that 
he found no reason to question the dona fides of the decree-holder 
in the said applications for execution and held that the object of 
the decree-holder in this case was not simply to save limitation, 
but that it was to take steps in aid of execution. He decided that 
the previous applications were steps in aid of executionand therefore 
that they saved limitations i 

The High Court affirmed this decision, holding that the finding 
of the learned Sutordinate Judge was correct. The learned Judges 
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however furthcr held that in view of the ruling of the Full Bench of 
that Court in the cases of Kayastha Coy., Lid. v, Sita Ram Dude (1), 
the objections raised by the judgment-debtor could not now be 
maintained. : 

- In the case cited the question, stated briefly, was whether 
under Article 182(5) of the Limitation Act (No. IX of 1908) it is 
‘sufficient te show that an application was made in accordance 
with law to the proper Court for execution orto take some steps 
in aid of execution or whether it is further necessary to show that 
such application had been made with a dona jide intention to 
execute the decree or to take such step and not merely to keep the 
decree alive. | 

The actual question submitted to the Full Bench was as 


follows — 


“Ifa decree-holder makes any application or takes any step 
‘mentioned in the third column of Article 182 of the Limi tation Act, 
will such step be ineffectual to keep his decree alive and to save 
limitation, unless he can satisfy the Court that he took such step or 
instituted such proceedings with a genuine intention of obtaining 
execution Of the decree, if reasonably possible, and that he did not 
abandon such proceedings except upon a genuine belief that it 
would not be reasonably possible to obtain execution? ” 

The Full Bench decided that the answer to the question referred 
was in the negative. 

It is not clear, therefore, whether the High Court in this case 
intended to confirm the Subordinate Judge’s finding of fact that 
the decree-holder, in making the previous applications, was acting 
with dona fides, and was intending to take steps in aid of execution. 

Itis therefore necessary to consider the point raised by the 
learned Coungel for the appellant, viz. that‘ it is” material to 
consider whether the first two applications were in accordance 

-with law on the assumption that they were not dona fide applica- 
tions for the purpose of obtaining execution of the decree, but were 
merely for the purpose of gaining time. 

Article 182 (5) prescribes the time for the execution of a decree 
or order of any Civil Court not provided for by Article 183 or by 


section 48 of the Code of Civil Procedure, 1908, viz., three years ` 


` (where the application next hereinafter mentioned has been made) 
from the date of applying in accordance with law to the proper 
Court for execution or to take some ` stepan aid of execution of the 
decree or order. 


(1) (1929) 1. L. R. §2 All, 11. 
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nee: This is the article which was applicable to the first and second 
1933. applications for execution male onthe znd June, 1925, and 8th 

TRESI dar JU, 1926, respectively, 
Moulvi Khalil-ur It siovld be noted that the terms of this article have been 
ee Bhan amended by Act IX of 1927, by the provision that in Clause 5 of 
The Collector of the entry in the third column, for the word “applying” the 
ka words “the final order passed on an application made” shall be 
Sir Lancelot substituted. But the Act did not come into force until the 

Sande sapra. 
—— rst day of January, 1928, and therefore the unamended form of 
Article 182 (5) is applicable, as already stated, to the first two 
applications. 


In the case of Sheo Prasad v, Naraini Bai (1), Boys and Banerji 
JJ. held that in considering whether an earlier application is effective 
to save limitation the Court may and should take into consideration 
whether the whole circumstances show that the application was made 
in good faith to secure execution or to take a step in aid of execu- 
tion and was not merely colourable with a view to give a fresh 
starting point for the period of limitation, 

It was the decision in that case which give rise to the reference 
to the Full Bench in Kayastha Coy., Ltd. v. Sita Ram Dube (supra) 
(2), and it was stated in the judgment of the Full Bench that the 
decision in Seo Prasad v. Naraini Bai (1), might be supported on 
the special facts of that case, but that some of the general observa- 
tions, which were not necessary for the decision, could not be 
supported. It may be noted that Banerji J. was a party to the Full 
Bench decision. 

The point raised on this appeal is clearly covered by the above- 
mentioned Full Bench decision in the Allahabad High Court, and 


the question is whether any ground has been shown for disagreeing 
With that decision, 


In their Lordships’ opinion no such ground has been shown, 
and they agree with the decision arrived at by the full Bench. 
In this case all that was necessary for the respondent to show 
was that the applications of the and of June, 1925, and the 8th 
of July, 1926, were made in accordance with law to the proper 
Court for execution, or to take some step in aid of execution of 
the decree, 

The applications were made in accordance with the provisions 
of the Code of Civil Procedure, and therefore in accordance with 
the law applicable thereto, they were made to the proper Court, 


(1) (1925) IL. L. R. 48 All, 468. 
(2) (1929) I. L. R. sa All, 11. 
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they were obviously steps in aid of execution, and they were made 
within time, 

To hold that it was necessary for the Court to be satisfied that 
the said applications were made dona fide and that the decree- 
holder had the intention of proceeding to execution in pursuance 
of each of the said applications would be to import words into 
the terms of the article which are not to be found therein and 
would necessitate the Court embarking upon the difficult and in 
some cases impossible task of finding the motive of the decree- 
holder in making the applications. 

It isto be noted that by the said article, before amendment, 
the date of the application for execution was the time from which 
the period of limitation was to run, and it was not until the 
amending Act of 1927 was passed that the result of the application, 
viz., the final order passed on the application, became the material 
time. l 

It was, therefore, the application and not the result of the 
application wbich was contemplated as being sufficient to save 
limitation. 

For these reasons their Lerdships are of opinion that the deci- 
sion of the High Court was correct, 

In view of the above opinion it is not really necessary 
for their Lordships to embark upon the enquiry as to whether 
the finding of the Subordinate Judge, that in fact the afore- 
said applications were made dona fide by the decree-holder, was 
correct 

As, however, certain arguments were presented to their Lord- 
ships in respect of this point, it is sufficient to say that their Lord- 
ships are not satisfied that the decision of the Subordinate Judge in 
this respect was wrong. 

For these reasons their Lordships are of opinion that the 
appeal should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 

Al. S. L. Polak & Co: 

Solicitor, India Office ; Solicitor for the Respondent. 


Appeal dismissed. 


Solicitors for the Appellant. 
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z PRESENT: Lord Macmillan, Sir John Wallis and 
Sir George Lowndes. 


_MADHO RAM 


2 


Us 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


- [On APPEAL FROM THE HIGH COURT or JUDICATURE at LAHORE, | 


Tender, construction of—Petrol” not included in the expression Toil 


petroleuns’’. 


Held, on the construction of a tender by the appellant to supply “oil 
petroleum” to the military authorities at a certain 1ate, that the expression 
“oil petroleum” did not include petrol. 


Judgment of the High Court, Lahore (7, L. R. 10 Lah, 493) affirmed, but on 
different grounds, 

Appeal No. 65 of 1931 from a decree of the High Court, 
Lahore, .dated the roth November, 1928, reversing a decree of 
the Subordinate Judge, Lahore, dated the 13th August, 1924. 


~ The main question for detcrmination on the appeal -was, 
whether on the true construction of the documents of contract 
between-the parties hereto, the parties intended “petrol” -to be sup- 
plied under the term “oil petroleum”. The trial judge -answered the 
‘question -in the affirmative. The High Court did not. think it 
necessary to deal with the merits of the case, as tbey held that on 
the proper construction of the documents there had been no 
breach on the part of the ccfendant and dismissed the plaintiff’s 
‘sult for that reason. 


Against the said decree of the High Court, the plaintiff appealed 
to His Majesty in Council. ° 
- DeGruyther, K. C, J. M. Parikh ond W.C. Dutt for the 
Appellant, l 


Dunne K. C. and Wallach for the Respondent: 
Their Lordships’ judgment was delivered.by 


Sir John Wallis :—In this case the plaintif, Madho Ram, 
contractor, Lahore Cantonment, instituted a suit to recover Rs. 
37, 500 from the defendant, the Secretary of State for India in 
Couneil, by way of damages for breach of contract, entered into 
by the Supply and Transport Corps with the sanction of the General 
Officer Commanding the Lahore Divisional Area, for the supply 
of “oils of sorts other than kerosine,” deliverable at Lahore Canton- 
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ment, Ferczepore, Multan, Jullindur, and Amritsar, for the year rst 
April, 1917, to 31st March, 1918. 

The plaintiff having put in a tender for this year in the pre- 
scribed form, the written sanction of the G. O. C. was obtained 
“for the period at the rates quoted” in the schedule to the tender 
after a “comparative statement” had been submitted to him, 
which no doubt showed the rates accepted in the preceding year 
or years, 

The sanction having been duly recorded in the schedule to 
the tender, the schedule was signed on the same day by the plaintiff 
and the Deputy Assistant Director of Supplies, and on the 5th 
February, 1917, acceptance of the tender was communicated to the 
plaintiff and entered in the tender, 

In the tender the plaintiff agieed to supply so much oil of 
sorts as the officers specified “may require, subject to the condi- 
tions’set forth in this tender and in the schedule annexed there- 
to,” i 

Twelve different sorts of oil were ertered in column 1 of the 
schedule, which was headed “Exact description of supplies 
required,” and in other columns the rates per gallon in figures 
and words and the “estimated requirements” were entered. 
These estimated requirements, 1ead with note A, were for the 
quantities entered “and as required after completion of these 
quantities,” 

One of the oils specified in the schedule was “oil petroleum,” 
at Rs. 3-12 per gallon, and the “estimated requirements” were 
entered as 200 gallons, The tender for the preceding year 1916-17 
included “oil petroleum,” at Rs. 4 per gallon, with estimated re- 
quirements of 10 gallons. “Oil petroleum” had not been included 
in the accepted tender for 1915-16. 

The sote question im the case is whether by the acceptance of 
this tender for an estimated 200 gallons of “oil petroleum” in 
January, 1917, the plaintiff obtained a contract for the supply of all 
the petrol required by the Supply and Transport Corps for five of 
the most important military stations in the Punjab at a rate which, 
-according to the evidence of one of his own witnesses, was double 
the rate for petrol in 1917s 

The plaint alleged that the plaintif under his contract continued 
to supply petrol under the heading of “oil petroleum,” up to the 
17th July, 1917, and in this way supplied over 200 gallons of petrol, 
which were duly accepted as “oil petroleum” and paid for at the 
contract rate of Rs. 3. 12 per gallon, but that subsequently in breach 
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as of the contract the defendant had obtained supplies of petrol from 
wes other dealers, and during the running period of the contract so 


Madho Ram obtained approximately no less than 25, coo gallons, He further 
The Secretary of alleged that during the period from July, 1917, to March, 1918, 
sate ai F lain the market price of petrcl was Rs. 2-4 per gallon, as compared 

ANA with the contract rate of Rs, 3-12, and that he had suffered a loss 
Sir Fohn Wallis. at the rate of Rs. 1-8 per gallon, or Rs. 37, 500, which he claimed 
to recover as damages, 

In the written statement the defendant alleged that the 
contract did not compel the S, and T. Corps to indent even for 
200 gallons on the plaintiff or to draw its supplies from the 
plaintiff alone, It denied that the plaintiff had supplied petrol 
under the heading of “oil petroleum” upto July, 1917, and had 
supplied z200 gallons of petrol which were duly accepted and paid 
for as “oil petroleum.” “The schedule provided for the supply 
of ‘oil petroleum.’ If the plaintuft cleverly supplied and the 
defendant by a mistake received petroleum (sic) for ‘oil 
petroleum’ it does not affect the case. Petrol was never knowingly 
received as, or in the place of, ‘oil petroleum.’ ” 

Both the lower Courts in their judgments embarked in the first 
place on an elaborate consideration of the question whether in the 
light of the English decisions the acceptance of the plaintif’s tender 
amounted to a contract binding the S. and T. Corps to draw all 
their supplies of the oils specified from the plaintiff, 


The Subordinate Judge found that such a contract was proved, 
and being of opinion that “oil petroleum” included petrol, gave the 
plaintiff a decree for Rs. 37,500 as claimed. 

The High Court held that the plaintiff was not entitled 
under the contract to insist onthe S. and T. Corps getting all or 
any of their supplies from the plaintiff, and reversed the decree | 
of the lower Court and dismissed the suit on that grotind without 
going into the question whether “oil petroleum” included 
petrol, As their Lordships, after hearing the latter qu2stion 
fully argued, are clearly of opinion that petrol was not included, 
and that on this ground the appeal must fail, they do not propose 
to decide the question of contract, and will merely observe that 
they are not to be taken as concurring in the High Court’s finding 
as to the effect of the contract. They think it right to add that in 
their opinion it is extremely desirable that in tenders of this kind 
it should be made clear beyond all doubt on the face of the 
documents whether the accepted tender is for all the supplies which 
may be required while the tender is in force, or only for such 
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supplies as may be ordered from time to time, and that these 
questions should not be left to become the subject, when differences 
arise, of protracted litigation. 

Asto what was meant by “oil petroleum,” the Subordinate 
Judge found, in the first place, that “oil petroleum” and “petrol” 
were different things, and that “oil petroleum” was crude oil used 
for cleaning rifles and guns, and petrol wasa distilled spirit used 
for driving motor-cars, but that in this contract both parties unders- 
tood that the article to be suppled was petrol, and accordingly 
gave the plaintiff a decree for Rs. 37,500, the damages claimed 
in the plaint. With the latter part of this finding their Lordships 
are wholly unable to agree. 

“Oil petroleum, Russian lubricating,” is one of the supplies 
included in the Army Tables of a Battery, R. F. A. According to 
the defendant’s evidence the “oil petroleum” in this case was 
required for cleaning guns. In both instances the term “oil 
petroleum” would appear to bave been used in contradistinction 
to spirit of petroleum now commonly known as petrol. 

Reference to the words petroleum and petrol in the New 
English Dictionary shows that in the early days of motoring, 
motor spirit was known as spirit of petroleum and in France as 
essence de petrole. Something shorter apparently being wanted, 
p'etrole or essence came into use in France and petrol in England. 
In 1917, petrol was the only term in use for motor spirit both in 
England and in India. All the indents exhibited in the case 
were for petrol, and there is no reliable evidence that motor 
spirit was ever known as “oil petroleum.” ‘When the plaintiff 
first saw the words “oil petroleum” in the printed form of tender 
he may not have known what exactly was meant, and may have 
had to enquire before making his tender, but be can hardly have 
avoided knowing that it was not petrol. This was sufficiently 
apparent from the fact that only zoo gallons were entered as the 
estimated requirements for these five stations, whereas the plaintiff 
proved from the books produced by the defendant that the S. and 
T. Corps in this contract year purchased 26, 540 gallons of petrol 
for the contract stations from the Shell and Burma Oil Companies, 
and it is not clear whether these quantities included the petrol 
which the officers in charge of supplies at the out-stalions obtained 
on indents from other contractors under their contracts, as eyi- 
denced in this case, 

That the plaintiff did not think that “oil petroleum” meant 
petrol also appears from the fact that his rate of Rs, 3. 12 per 
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gallon was double the market price of petrol at the date of the 
tender. l 

As for the “oil petroleum,” mentioned in Lis contract, he pre- 
sumably ascertained that it was crude petroleum, wanted for cleaning 
guns, before he tendered for it at Rs, 3. 12 a gallon, unless indeed 
he simply took tbe rate tendered by his predecessor and reduced 
it by 4 annas a gallon. In any case, he cannot possibly have 
supposed that “oil petroleum” included petrol. The plaintiff did 
not venture to go into the box and depose that he understood his 
contract to include petrol. 

Captain Payne, the plaintiff’s twelfth witness who signed one of 
these supply orders, deposed that he was unable to explain why in 
this instance the supply order was made out for oil petroleum when 
the indent was for petrol, and that he signed i order put before 
him “as an ordinary routine.” 

The plaintiffs claim would appear to have been suggested by 
the fact which had come to the plaintifi’s knowledge that the 
previous contractor had on two occasions been allowed to supply 
petrol wanted by the Armoured Motor Unit, Lahore, under supply 
orders for oil petroleum purporting to be made under his contract ; 
and the claim was at once rejected by the Officer Commanding 
the Supply and Transport Corps, Lahore, as soon as the true facts 
were ascertained. 

For these reasons their Lordships are of opinion that the 
appeal must be dismissed, and they will humbly advise His 
Majesty accordingly. The appellant will pay the respondent’s 
costs. 


T. L. Wilson & Co; Solicitors for the Appellant. 
Solicitor, India Office + Solicitor for the Respondent. 
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_ PRESENT: Lord Macmillan, Sir John Wallis and Sir 
George Lowndes. 


THE COMMISSIONER OF INCOME TAX, UNITED 
PROVINCES OF AGRA AND OUDH 


Ue 


TEHRI—GARHWAL STATE, THROUGH RAM 
PRASAD PRINCIPAL OFFICER. 


[ON APPEAL FROM THE HIGH Court oF JUDICATURE AT 
ALLAHABAD.| - 


Indian Income Tax, (XI of 1922), stctions ^, 60—Scheme of taxation under 
the 1922 Act a departure from the system under the previous Act of 1918— 
Liability to tax in the year of assessment upon income of previous year— 
Fudgment of High Court on reference of questions of law, if not-appealed 
against, is binding between the parties. 


Obiter: The scheme of taxation under the Indian Income Tax Act, 1922, 
isa definite departure from the system prevailing under the previous Income 
Tax Act of 1918, By section 3 of the Act of 1922 the tax to be charged for 
any year is in respect of income of the previous year. The intention of section 
3 is not to treat the income of the previous year merely as a measure of the 
unascertained income of the year of assessment, but to tax the assessee in the 
year of assessment upon the income received by himin the previous year : 
In re Beharilal Mullick (1), referred to. 


Upon a reference of queslions of law made by the Commissioner of 
Income Tax under section 66 of the Act, the judgment delivered by the High 
Court, if not appealed against (see section 66-A}, is binding between the parties 
(i.e. the Income Tax authorities on the one hand and the assessee on the other), 
and such judgment, whether right or wrong, must govern the relations of the 
parties in the particular case 

Appeal No. 89 of 1932 from a judgment of the High Court, 
Allahabad, dated the 6th November, 1931, on a reference by the 
Commissioner of Income Tax under section €6 of the Income Tax 
Act, 1922, whereby the opinion of the Commissioner upon the 
questions raised by the case was overruled and answers were 
given to the questions in favour of the respondent-assessee. 


The question for determination on the present appeal was 
whether the respondent, the Tehri State, was liable to pay any 
income tax in the year 1926-27, although in that year there'was no 
assessable income ? 


{1) (1927) I, L. R. 54 Cale 630. 
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Pb. i 
as The facts of the case, shortly stated, were these s— 


S The Tehri State was assessed to Rs. 43, 294. 14. 0 a8 income 


The Commissioner of tax and suyer-tax in the assessment year 1926-27 in respect of the 
me Tax i ‘ s ; 
v. income of the previous year 1925-26 under section 3 of the Indian 
ca ag Income Tax Act, 1922. For the year 1927-28 no assessment was 
— made, it being held that the State had received no taxable income 
during the previous year 1926-27. 

In 1929, on the application of the Tehri Darbar, certain ques- 
tions of law arising out of the assessment for 1926-27 were referred 
to the High Court under section 66 of the Act, and the High Court 
by its judgment dated 21st November, 1929, (reported in I. L R. 52 
All. 419) overruled all the contentions of the Tehri State. 


One of the points taken by the assessee in the reference of 
1929 was that the Government Trading Taxation Act having come 
into force on rst April, 1926, it would have no application to the 
income which was earned in 1925-26. The learned Judges after 
repelling the contention of the assessee in the following words 
“It seems to be quite clear that the tax which has to be paid by 
the Tehri State for the year 1926-27 is to be paid on the amount 
of the profits earned by it in the year 1925-26”, said further: 
“If the State decided to stop its business, say in the year 1930-31, 
the tax paid by it in 1930-31, on the basis of the income of 1929- 
30, would be liable to be refunded in so far as the income of 
the year 1930-31 fell short of the income earned in 1929-30”. 


Prior to the above decision of the High Court the Tehri State 
had made a part payment of Rs. 25, 000 and after the decision of 
the High Court the Income Tax Department presented a demand 
for the payment of the balance of Rs. 18, 294. 14.0. The State 
replied that it was not liable to pay any balance, byt on the çon- 
trary was entitled to a refund of Rs. 25,000 inasmuch as no in-s 
come was earned in 1926-27. A second reference was, thereupon, 
made to the High Court, and the learned judges, on an inter- 
pretation of their previous judgment, decided in favour of the 
Tehri State. 


Against the judgment of the High Court delivered on the 
second reference, the Commissioner appealed to His Majesty in 
Council. 


Dunne K.C. and Reginald Hills for the Appellant. 
N., M. Latter K.C. and Wallach for the Respondent. 
During the arguments reference was made to ; 
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Brown v. National Provident Institution (1); Whelan x, Hen- 
ning (2); Fry v. Burma Corporation (3); In Re Behari Lal 


Mullick (4) ; English Finance Act, 1920, section 22, 
_ Their Lordships’ judgment was delivered by 


Sir George Lowndes:—Between the rst April, 1925, and the 
31st March, 1926, the Tebri-Garhwal State, the respondent in this 
appeal, carried on a timber business in British India, which resulted 
in considerable profits. The State was not during that year subject 
to the Indian Income Tax Law, but in 1926 the Government 
Trading Taxation Act was passed by the Indian Legislature and 
came into force on the 1st April that year. Section 2 of the Act is 
in the following terms :— 


2.—(1) Where a trade or business of any kind is carried on by or 
on behalf of the Government cf any part of His Majesty’s Domi- 
nions, exclusive of British India, that Government shall, in respect 
of the trade or business and of all operations connected therewith, 
all property occupied in British India, and all goods owned in 
British India for the purposes thereof, and all income arising in 
connection therewith, be liable— 


(a) to taxation undci the Indian Income Tax Act, 1922, in the 
same manner, and to the same extent asin the like case a company 
would be liable ; 


(6) to all other taxation for the time being in force in British 
India in the same manner as in the like case any other person would 
be liable. 

(2) For the purposes of the levy and collection of income tax 
under the Indian Income Tax Act, 1922, in accordance with the 
provisions of sub-section (1), any Government to which that sub- 
section applies shall be Ceemed to be a company within the mean- 
ing of that Act, and the provisions of that Act shall apply 
accordingly. 

(3) In this section the expression “ His Majesty's Dominions ” 
includes any territory which is under His Majesty’s protection or in 
respect of which a mandate is being exercised by the Government of 
any part of His Majesty’s Dominions, 

Assuming for the purposes of the present appeal that under this 


(1) [1921] 2 A. C. 222. 
(2) [1926] A. C. 293. 


(3) [1930] 1 K. B. 249 (Court of Appeal.) and [1990] A. C. 321 (House 
of Lords). š 


(4) (1927) 1. L. R. 54 Cale. 630, 
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section the State became (as has been held in jIndia) liable 
to taxation forthe revenue year 1926—y upon the profits of its 
timber business, income tax would be chargeable under Section 3 
of the Act of 1922 in respect of its trading profits for the previous 
year, f.e, the year ending the 31st March, 1926, and super-tax 
would follow under Section 5s, at the rates imposed by the Finance 
Act forthe year, ; ; 

The State was accordingly ‘in the year 1926 called upon to 
pay by way of income tax and super-tax sums totalling Rs. 43,294- 
14-0, calculated upon the profits earned in 1925—6. The figures 
are not now in dispute, but from the first the State has contested 
its liability to taxation. It appealed from the original assessing 
authority to the Commissioner, and from the Commissioner, upon a 
reference made by him under Section 66(2) of the Act, to the High 
Court. 

This reference was heard by Mukerji and Niamatullah, JJ. 
on the 21st November, 1929. Four questions of law had been 
formulated by the Commissioner. Question (1) was upon the 
State’s contention that the Act of 1926 was not applicable to it. 
Questions (3) and (4) were concerned with the nature of its dealings 
in British India. Question (2), upon the answer to which their 
Lordships think that the result of the present appeal depends, was 
as follows :— 

(2) Whether, since the Government Trading Taxation Act only 
came into force onthe 1st April, 1926, there is any liability for 
assessment with reference to transactions which tcok place before 
that date? 

Upon this question the judgment of the High Court* must be 
quoted in full :— 

“Now we come to Question 2. The crgument is thet the income 
that is being taken into consideration, for taxation accrued to the 
State in 1925—26, that the Gi vernment Trading Taxation Act came 
into force on rst April, 1926, and that, therefore, it would have no 
application to the income which was earned in the previous year 
(192526). .On the face of it, this argument is very attractive ; but 
in view of the language employe 1 in Section 3 of the Indian Income 
Tax Act we do not think that it has much force, The Tehri State, 
we have been told, has continued this business in years subsequent 
to 192526, and the Income Tax Department has sought to assess 
it for the year 1926—27. The tax is to he paid in and for that year. 
The Income Tax Department is armed with power to tax the Tehri 


* Reported in I. L, Re 52 All, 419—K. J. R7 
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State any time after rst April, 1926. That being so, let us read 
Section 3 of Act XI of 1922. We have already read it once before. 
Now, substituting the years with which we have to deal, the section 
would read as follows :— 

‘Where any Act of Indian Legislature enacts that income 
tax shall be charged forthe year 1926-27... sesana seer Shall 
be charged for the year 1926-27...... ...in respect of all the income, 

` profits and gains of the previous year (1925-26)........0... f 


“This is the natural reading of Sectioni3 in view of the facts 
before us. It seems to be quite clear to us that the tax which 
has to be paid by the Tebri State for the year 1926-27 is to be 
paid on the amount of profits earned by it in the year 1925-26, 
If the State decided to stop its business, say, in the year 1930-31, 
the tax paid by it in 1930-31, on the basis of the income of 1929-30, 
would be liable to be refunded, in so far as the income of the year 
193c-31 fell short of the income earned in 1929-30.” 


In the result the learned Judges were of opinion that none of 
the grounds taken by the State were tenable, 


By the time this judgment was delivered it had apparently 
been ascertained that the State had in fact no taxable income in 
the year 1926-27, though whether the business had been discon- 
tinued, as the High Court seems to think, or whether it was only 
that no profits resulted, seems to be uncertain, 


A part payment of Rs. 25,000 had been made by the State 
before the reference, which left a balance of Rs. 18,294-r4 due 
upon the demand of the income tax authorities, The State, 
basing itself upon the judgment of the High Court, claimed the 
return of the Rs. 25,000 on the ground that it had no taxable 
income in the year 1926-27. The Commissioner with equal con- 
fidence claimed payment of the Rs. 18,294-14-0. A second 
reference was thereupon made to the High Court, this time by the 
Commissioner of his own motion, asking for the determination 
of the following questions :— 


“(1) Does the judgment delivered by the High Court in 
miscellaneous case No. 671 of 1929 on 21st November, 1929, 
operate of its own force to require the Income Tax Department to 
refund the sum of Rs, 25,coo paid by the Tehri Darbar, and to 
refrain from collecting the balance of Rs, 18,294-14-07 

“(2) If the answer to Question (1) is in the negative:— 

“(a) Is the Tehri Darbar liable to pay the balance of 
Rs, 18,294-14-0? 
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“(6) Is the Tebri Darbar entitled toa refund of the amount 
already paid, fe., Rs. 25,000 2” 

The reference was heard by the same two Judges asin the 
previous case, and their judgment was delivered in the 6th Novem- 
ber, 1931. They answered the first question in the affirmative, 
and held that the State was not Hable to pay the balance of 
Rs. 18,294-14-0, and that it was entitled to a refund of the 
Rs. 25,000. 

The learned Judges recited the passage from their previous 
judgment, which has been quoted above, and proceeded to interpret 
the language they had used, and the principle upon which their | 
decision was based, They said: 

“We have carefully read our order of [ November arst, 1929 | 
and entertain no doubt as to what we intended to hold and did 
hold. On a consideration of Section 2 of the Government Taxa- 
tion Act (lII of 1926), we were quite clear that the liability of 
the Tehri State to pay the income tax arose for the first-time after 
the rst April, 1926, if it bad assessable income in British India 
after that date. We proceeded to hold that the Tehri State was 
liable to pay income tax on the income of 1926-27 which, for the 
purposes of assessment, was to be measured by the income received 
in the preceding year (1925-26). We did not intend to hold and 
did not hold, nor is there anything to that effect in our order, 
dated 21st November, 1929, that the Tehri State was liable to pay 
income tax on the income received before the 1st April, 1926, 
when the liability arose, that is, in the year 1925-26, the income 
of which year was imported into the consideration of the case 
merely as the basis of provisionally ascertaining the income of 
1926-27, on which the tax was demanded. It was for this reason 
that a reference to possible refund in some future yeay was made 
by us. It is obvious that, if the income of the current year has 
to be taxed, the exact amount of income cannot be ascertained 
before the expiry of the year and that, if the tax is assessed and 
collected on the basis of the income of the preceding year, the 
question of refund must arise in case the business is discontinued 
in that year,* if the total income falls short of the income of the 
preceding year, which was assumed for the purposes of assessment 
as the income of the current year. This process of reasoning 
and assumption that the assessment had been made in respect of 
the incdine of 192627 were paitly, at any rate, inspired Ly the view 
expressed in the order of the Income Tax Commissioner, dated 

* Note—The word “ or ” seems to havo dropped out here. 
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14th March, 1928, and by the strenuous opposition offered on 
behalf of the Crown to the contention of the Tehri State that the 
tax was claimed in respect of the income of the year 1925-26. 
Holding, as we did, that the Tehri State had been assessed to tax 
in respect of the income of 1926-27, calculated provisionally on 
the basis of the income which had accrued in 1925-26, we repelled 
the objection of the Tehri State. The provision of refund in our 
order in case of discontinuance of business in any future year in 
respect of which the tax might be assessed and collected is an 
integral part of our order and a necessary corollary to the rule on 
which we upheld the assessment then under reference. It was 
not an obiter dictum.” 

No inconsistency has been pointed out between the passage 
here cited and that quoted from the first judgment, and their 
Lordships think that this must be taken to be the meaning and effect 
of that judgment. 

The Commissioner being dissatisfied with the decision of the 
High Court has appealed to His Majesty in Council, asking for 
its reversal. 

The principal contention on his behalf is that the learned 
Judges have misconstrued Section 3 of the Act of 1922 that 
the intention of the section is not to treat the income of the 
previous year merely as a measure of the unascertained income 
of the year of assessment, but to tax the assessee in the year of 
assessment upon the income received by him in the previous year, 
and that this is clearly competent in the case of the TehriGarhwal 
State under the Act of 1926. It is contended that though the 
theory adopted by the learned Judges may have been right under 
the provisions of the previous Income Tax Act of 1918, a definite 
change of system was made by the Act of 1922, and reliance is 
placed in this connection upon a decision of the Calcutta High 
Court, Jn re Beharilal Mullick (x). 

Their Lordships think that there is much force in these con 
tentions, and if the question they had to decide on the present 
appeal were merely as to the true meaning of Section 3 of the Act 
of 1922, they might be prepared to endorse the view taken by 
the Calcutta High Court. But that is not the position in the case 
now before them. The former judgment of the 21st November, 
1929, was not appealed against, and, whether right or wrong, 
must govern the relations of the parties in the particular case. 
It isto be noticed that under Section 66 (5) of the Act of 1922, 


(1) (1997) L L. R. 54 Cale. 690. 
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the judgment of the High Court is to contain the grounds upon 
which the decision is founded: thata copy of the judgment is 
to be sent to the Commissioner, and that the case is to be disposed 
of by the income tax authorities “conformably to such judgment.” 
Under this provision their Lordships think that the judg- 
ment as a whole is binding between the parties in the particular 
case. If the judgment expounded a wrong construction of the 
Act, as the appellant now contends, an appeal against it was 
open, and there is no other procedure by which it could be 
corrected, 

On the assumption, which their Lordships are satished must 
be made for the purposes of the present appeal, that Section 3 of 
the Act was to be construed in the way the learned Judges con- 
strued it, they think that the consequences would follow which 
have been ascribed to this construction in the judgment now under 
appeal; that the respondent State would be relieved from the 
demand for payment of the Rs. 18, 294-14-0, and would be entitled 
to repayment of the Rs. 25,000. In their opinion, therefore, the 
appeal fails and should be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 


Solicitor, India office > Solicitors for the Appellant, 
H. S. L. Polak and Co: Solicitors for the Respondent. 
Ke J. Re Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr, Justice M, N, Mukerji and Mr. Justice C, Bartley, 
KESHARDEO GOENKA AND OTHERS , 


v, 
THE KING-LMPEROR, * 


Indian Mines Act (IV of 1923), Sections 15(1) and 15(2)—Expression ‘tf 
a mine is worked? occurring tn Section 15, meaning of-—Section 3, clause (È), 
definition of mine-— What 1i connoles-—-Lexicographical meaning of the 
word. 


Where the offence complained of was the contravention of the provisions 

* Criminal Revision No. 745 of 1933, against orders of H, G. Waight Esq. 
Sessions Judge, Burdwan, dismissing appeal of appellants Nas. 1 and 2 modifying 
that of appellant No. 3 against that of Mr. A. K, Sen, Magistrate, rst Class, 
Asansal dated the 15th March, 1993. 
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of Sections 15(1) and 15(a) of the Indian Mines Act (IV of 1923) and the facts 
showed that during the time in question some persons were employed in loading 
wagons, and others were employed on the surface, but no miners were at work :; 


Held, that the above amounted to a working of the mine within the meaning 
of the Act. 

The word ‘mine’ is defined in clause (1) of Section 3 of the Act. And the 
word is to be understood in the sense of that definition wherever it is to be 
found in the Act, unless there is anything repugnant in the subject or context. 
The definition is very clumsy and very loosely expressed, According to the 
definition, the word means an excavation and includes works and machinery, 
tramways and sidings whether above or below ground in or adjacent to or 
belonging to a mine. It is expressed in the widest possible terms ; and apart 
from anything else, the expression ‘adjacent to,’ which connotes proximity or 
nearness and not necessarily the idea of touching, seems to have been misused. 
It is possible that if too strict an interpretation is applied ıt would include things 
never contemplated to come within its scope. But, as it stands, there can be 
no question that in addition to excavations, machinery etc , and works which are 
incidental to or connected with mining operations clearly fall within the defini- 
tion and are meant to be covered by it. This is sufficiently indicated by the 
definition of the word ‘employed’ as given in Section 3 clause (d) of the Act. 
Whether a particular kind of work comes within the mischief of the definition or 
not must always be a question of fact. 


The primary lexicographical meaning of the word ‘ mine’ standing alone is 
an underground excavation made for the purpose of getting minerals, the parti- 
cular signification of the word as used in a contract, where there is no question 
of any definition, may be varied largely by the context. 


Midland Ry. Co. v. Hautehwood Brick and Tile Co. (1) and Glasgow Corpos 
ration v. Farie (2), referred to. 

The term mine is not a definite term, but is susceptible of limitation or 
expansion according to the intention in which it is used and its primary significa- 
tion can always be enlarged if that is the intention of the contracting parties or the 
legislature. 

Applicaton under Section 439 of the Codeof Criminal Procedure 
by the Accused. 

The material facts will appear from the judgment. 

Messrs, Ramaprasad Mukhopadhya and Mohit Kumar Chatterji, 
for the Petitioners. 


Mr. Probodh Chandra Chatterji for the Crown. 
C A. V. 
The following judgment was delivered : 


Petitioners Nos, 1 and 2 are the owners of a colliery. They 


appointed one P. N. Ghose as the Manager of the Colliery in ` 


August 1932, but the appointment was rejected by the Chief 


4 


(1) (1882) 20 Ch. D. 552. 
(2( (1888) 13 App. C. 657. 
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Inspector of Mines on the 16th September 1932 as Ghose was 
already manager of another colliery, The said two petitioners were 
therefore tried on the allegation that inspite of this rejection they 
allowed Ghose to continue as manager of their colliery from the 
16th to the 30th September 19332. 

On the rst October 1932 petitioners Nos. r and 2 informed 
the Chief Inspector of Mines that tbey had appointed their Assis- 
tant manager, the petitioner No. 3, to act as manager of their 
colliery for one month from the 1st October 1932, as a temporary 
Manager in a case of emergency. During the course of that month 
the Chief Inspector of Mines drew the attention of the first two 
petitioners to the fact that as Mukherji, the third petitioner, had 
already been appointed a temporary manager after the resignation 
“of the last incumbent in July, he could not be appointed a tempo- 
rary manager a second time without his special sanction and 
required them to appoint a duly qualified manager at once. On 
the znd November he paid a surprise visit to the colliery and it 
is said that when he did so he found that Mukherji was still 
in charge and work going on in it. These constitute another set 
of facts upon which the three petitioners were tried. 

The first two petitioners, therefore were tried for two offences 
for having contravened the provisions of Section 15(1) and of 
Section 15(2) of the Indian Mines Act (IV of 1923) read with 
Regulations a1, 22 and 23 of the Indian Coal Mines Regulations, 
and the third petitioner for having contravened the provisions of 
Section 15(2) of the Act read the Regulation 23 of the said Regu- 
lations. The offences are punishable under Section 39 of the 
Act. They have been convicted for the said offences and their 
sentences as modified by the Sessions Judge are that the first two 
have to pay a fine of Rs, 500 each, and the third a fine of Rs. roo. 

Of the grounds on which this Rule has been obtained those 
that have been pressed before us are Nos. 7,8 and 17. On these 
grounds several arguments have been addressed to us. 

One of the arguments, and that is the main argument in so 
far as the conviction is based upon a contravention of Section 15(2) 
of the Act, is thit the expression “if a mine is worked ” occurring 
in the said provision should be read as meaning actual mining 
operations thit is to siy, such Operations underground as relate to 
the actual raising of col, [he learned Judge has held that on the 
and November 1932 the mine was worked within the meaning of 
the provision. He has observed thus :— 

“Mr. Lang deposed that on the 2nd November he found no 
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persons engaged underground but the pumping machinery was 
being worked and a number of the men were carrying out surface 
duties. As the trying Magistrate has pointed out, the definition 
of a‘ mine’ does not mean only underground but also surface, 
Activities which Mr. Lang saw fall under the heading of working 
of a mine.” 


It may be pointed out that in Mr, Lang’s report it was said,— 


“When I visited the mine 22 persons were employed loading 
wagons, and others were employed on the surface, but no miners 
were at work, Steam wasup. Pump Khalasis had been employed 
on the rst and over 50 persons had been employed on the 31st 
October.” 

Now, the word “mine”? is defined in clause (f) of Section 3 of the 
Act. And the word is to be understood in the sense of that 
definition wherever it is to be found in the Act, unless there is 
anything repugnant in the subject or context. The definition, it 


must be conceded, is clumsy and very loosely expressed. Accord-, 


ing to the definition, the word means an excavation and includes 
works and machinery, tramways and siding, whether above or 
below ground in or adjacent to or belonging to a mine. It is 
expressed in the widest possible terms; and apart from anything 
else, the expression ‘adjacent to, which connotes proximity or 
nearness and not necessarily the idea of touching, seems to have 
been misused. It is possible that if too strict an interpretation 
is applied it would include things never contemplated to come 
within its scope. But, as it stands, there can be no question that 
in addition to excavations, machinery etc, and works which are 
incidental to or connected with mining operations clearly fall within 
the definition and are meant to he covered by it. This is suff- 
ciently indicated by the definition of the word ‘employed’ as 
given in Section 3 clause (d) of tle Act. Whether a particular 
kind of work comes within the mischief of the definition or not 
must always be a question of fact. It may he pointed out that 
although the primary lexicographical meaning of the word ‘ mine’ 
standing alone is an underground excavation made for the purpose 
of getting minerals, the particular si-nification of the word as used 
in a contract, where there is no question of any definition, may 
be varied largely hy the context. (See per Kay. J. in Midland 
Ry. Co. v. Hautchwood Brick and Tile Co, (1) and per Lord 
Halsbury L. C., and Lord Watson and Lord Macnaghten L. JJ. 


(1) (1882) 20 Ch. D. 552. 
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in Glasgow Corporation v. Farie (1). The term ‘ mine’ is nota 
definite term, but is susceptible of limitation or expansion according 
to the intention in which it is used and its primary signification 
can always be enlarged if that is the intention of the contracting 
parties or the legislature. We are of opinion that what was found 
by Mr. Lang as going on on the premises may well be regarded, on 
a question of fact, as amounting to a working of fhe mine within the 
meaning of the Act. 

On the question of knowledge on the part of the petitioner 
No. 2, so far as the first of the charges is concerned, we are unable 
to hold that the findings of the two Courts below are not correct. 
Nor are we prepared to hold that Regulation 24 of the Regula- 
tions would exonerate the petiti oners in respect of the offence upon 
the facts that have been found against them, 

We have considered the question of the sentences so far as 
the petitioners Nos, x and 2 are concerned. ‘The sentences are no 
doubt heavy. But according to Mr- Lang’a report, this was not 
the first occasion that the petitioners were found contravening 
the law, and moreover, the contravention in the present case was 
persisted in inspite of the warning given in Ex. 2. 


The Rule is discharged. 
S. K. R Rule discharged, 


(1) (1888) 13 App. C. 657. 


PRIVY COUNCIL. 


PRESENT: Lord Macmillan, Sir Johw Wallis and Sir 
George Lowndes, 


KARAPAYA SERVAI AND OTHERS 


v. 
MAYANDI. 


[ON APPEAL FROM THE HIGH ÇOURT OF JuDICATURE AT RANGOON.] 
Indian Evidence Act (1 of 1872) Sec. 112—" Access”, meaning of—Opportunity 
of intercourse, ` 


In an issue raising the question of the plamtiff's legitimacy, held, that the 
onus under secticn 112 of the Indian Evidence Act was on the defendant to 


Vor, LIX.] PRIVY COUNCIL, 


establish that the plaintiff's father and mother “had no access to each other at 
any time when he could have been begotten.” 


Held, further, that the defendant had failed to prove non-access at the 
material time. 


The word “access” in section 112 means no more than opportunity of 
intercourse, and does not imply actual cohabitation. 


Fagannatha Mudali v. Chinnaswamt Chetti (1), overruled. ‘ 

Appeal No. 135 of 1931 from adecree of the High Court; 
Rangoon, dated the 6th January 1931, reversing a decree of the 
District. Court of Pyapon, dated thé 13th December, 1920, 

The question for determination was one of pure fact, namely, 
whether the plaintiff was the legitimate son of one Karapaya by his 
wife Karapayi. 

A. Pennell 

Anthony Avetoom 


for the Appellants, i 
for the Respondent. 
Their Lordships’ judgment was delivered by 


Sir George Lowndes: The question for determination in 
this appeal is as to the respondent’s right to share in the estate of 
one Karapaya Servai, a Madrassi Hindu, who seems to have 
acquired a considerable fortune in Burma, He died a lunatic in 
1923. The respondent isthe son of Karapayi (or Karupi), who is 
now admitted to have been the first wife of Karapaya, and the 
defence to his claim is a denial of his paternity. The appellants 
are two minor sons of Karapaya by his second wife, Nachiamnia, 
and one Chellaya, a brother of Nachiamma, who had been appoin- 
ted guardian in the lunacy, and was at the date of the suit in 
effective possession of the estate. 


The suit was instituted by the respondent in the District 
Court of Pyapon, and the main issue formulated for decision was, 
“Ts the plainfiff the son of the deceased lunatic Karapaya, 
begotten in lawful wedlock with Karapayi?? The District Judge 
answered this question in the negative and dismissed the suit. 
The High Court on appeal took the opposite view, declaring the 
respondent’s legitimacy and giving him a decree for a third share 
of the estate. 

It is common ground that the case is governed by Section rr2 


ofthe Indian Evidence Act (I of 1872), which is in the following 


terms s— 
“The fact that any person was born during the continuance 


(1) (1931) 1. L. R, §5 Mad. 243. 
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ie of a valid marriage between his mother and any man, or within 


1933, two hundred an? eighty days after its dissolution, the mother 
Karapaya Servai remaining unmarried, shall be conclusive proof that he is the 
| legitimate son of that man, unless it can be shown that the 
parties to the marriage het no access to eich other at any time 
when he could have heen begotten.” 

The validity of the marriage between Karapaya and Karapayi 
was at first disputed—most unnecessarily, as their Lordships 
think—but was subsequently admitted, and there being no sugges- 
tion that it was afterwards dissolved, the only question is whether 
it has been shown that Karapaya and Karapayi had no access to 
each other at any time when the respondent could have deen 
begotten. The burden of showing this was, in their Lordships’ 
opinion, rightly laid on the appellants. 

It was suggested by Counsel for the appellants that “access” 
in the section implied actual cohabitation, and a case from‘the 
Madras reports * was cited in support of this contention. Nothing 
seems to turn upon the nature of the access in the present case, ` 
but their Lordships are satisfied that the word means no more than 
Opportunity of intercourse. 

There can be no doubt that in December, 1911, the parties 
came together after having lived separate for a considerable time. 
Karapaya was settled at Tamangyo inthe Pyapon District with 
his second wife: Karapayi .had been living in the Moulmein 
District, where her mother and brotheriesided. What exactly took 
place is uncertain but it is admitted that she came to Tamangyo, 
where she was refused admission to the house in which her hus- 
band and Nachiamma were living, and put up with one Viyani 
Maistry, a relative of Karapaya,in a neighbouring village. On the 
24th December, torr, an agreement in writing (a copy of which 
was put in at the trial by the appellants as Exhibit r4 was come to 
between them in the following terms :— 

“This agreement is written and given on goth Margalit of 
Veerothukeruthe by Mawana Kunna Runa Karappiah Servai resi- 
ding at Tamangyo in Pyapon Township in favour of his wife 
Karuppayi that the profit produced by cultivating his share of 
paddy field named Marutha Kammu China Aroken, Savari Muthu 
may be given to her Suna Pana Vellai Thever must look after my 
share by providing her the profit produced thereon in my share. 
If she had no money for expense let ber write to me.” 

The document is signed by the husband and verified by the 
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village headman of Tamangyo. He was examined on commission 
at the instance of the appellants and deposed to its execution, but 
his memory was obviously failing and his evidence carries the story 
no further, : : l 

The materiality of these facts, however, is that in December, 
I9IT, the parties were admittedly in touch with each other, were 
residing at all events for a short period in reasonable proximity, 
the wife being in the house of a relative of the husband, and that 
there is nothing in the agreement to suggest that she was unfaithful 
or that the parties were on terms of personal hostility, though no 
doubt the presence of the second wife would make an open 
reconciliation difficult. ` 

If, therefore, the respondent could have been begotten 
during this period his legitimacy was undeniable. It seems to 
follow that the date of his birth was the most important question 
in the case. It might have been expected under these circumstances 
that the appellants would have put this at some time outside the 
possibility with which they were faced having regard to the episode 
of December, 1911. But this was not so—rather the contrary. 
For they seem to have pinned their faith throughout to a birth in 
August of the following year, which might well be almost fatal to 
their defence. ; 

It appears that in 1015 Karapayi again descended upon her 
husband and the second wife at Tamangyo—this time accom 
panied by her son—~and took proceedings under the Criminal 
Procedure Code for maintenance. She filed a petition in this 
behalf in the District Magistrate’s Court at Pyapon, in which 
she stated that the respondent was conceived at the time of 
separation and was born on the 2oth August, 1912, and supported 
the particular date by an official birth return. This petition, 
or, rather, a copy of it, as the original file had been destroyed, 
was put in evidence at the trial by the appellants, being their 
Exhibit No. 13. Karapayi was called as a witness for the 
respondent, and was cross-examined at great length by very 
experienced Counsel who appeared for the appellants; but no 
question was put to her suggesting that the zoth August, 1912, 
‘was not the true date of the respondent’s birth. It may be 
assumed, therefore, that birth on this date was part of the 
appellants’ case, Inthe Court of Appeal they seem to have gone 
even further, as the learned Chief Justice, by-whom the judgment 
of the Court was delivered, says, “the admissibility and truth 
of the statement of Karapayi that on the eqth “December, 1911, 


129 


eG. i 


a 


1933. 
_— : 
Karapaya Servai 


Ve 
Mayandi. 


Sir George Lowndes. 


eee 


Karapaya Servai 
y 


Mayandi. 


manitih i 


Sir George Lowndes. 


Air danane 


THE CALCUTTA LAW JOURNAL. (Vor. LIX. 


she was with child was not challenged before us”: and he was 
evidently under the impression that this had also*been the appel- 
lants’ attitude in the trial Court. 

However this may be, the appellants had manifestly set up 
against themselves a case which it was very difficult for them 
to refute. They no doubt were able to throw a cloud of suspicion 
upon the moral conduct of Karapayi after 1911, but they made 
no attempt to prove the one fact that was vital to their defence, 
viz., non-access in or about December of that year. : 

Apart from the headman, whose evidence has already been 
referred to, and who merely proved the roọrr agreement, the only 
Wilnesses examined by the appellants who could give evidence as 
to what happened in December, 1911, were Chellaya, Nachiamma 
and one Kawana Kali Mutu, who professed to have been a life- 
long friend of Karapaya. The material parts of their depositions 
were as follows ;—~ 

Chellaya (in chief) — 

“ Karapaya, Nachi Ama and I came back to Burma after having 
stayed for one year in India. Then I took an employment in the 
Chetty’s house, S. K. R.S. K. R. Firm at Kyethpamweziung, 
Karapaya and Nachi Ama lived at Tamangyo and lived there for two 
years. Tamangyo isabouta mile distant from Kyethpamwezaung, 
At that time I did not see Karapayi there. I worked in the Chetty’s 
house for about five years. I saw Karapayi only when she reported 
to U Maung, the headman. Karapayi reported that she had been 
driven out of the house and she did not get proper maintenance. 
She asked the beadman to request Karapaya to take her back and 
she promised that she would live with him properly. A Panchayat 
was, held over that matter. Karapaya then signed an agreement, 
(Nofe,— The translation of the agreement is filed as Exhibit 14.) 
Rs. 100 or Rs, rro was given to Karapayi for the expenses to go 
back to India and to live with Karapaya’s mother at Uttantun. ” 

(In cross-examination) :— ; 

“ Karapayi made a report to the headman. After receipt of her 
report, the headman summoned Karapaya. Karapayi said at that 
time that she would live in Karapaya’s house without running away 
to another house if she was to have her maintenance in bis house, 
He did not like to have Karapayi in his house. When he was 
requested by the elders to keep her in the house, he said that he 
agreed to send her back to India. ” 

Nachiamma (in chief} :— 

“I did not see Karapayi up to that time, in Burma, I remen- 
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ber about the agreement which my husband made wilh Iarapayi 
about the maintenance. This agreement was given at the panchayat 
ai Kyethpamwezaung, I did not see Karapayi at that time but I 
heard that she was putting up in Viyanna Maistry’s house. My 
husband told me that he had given about Rs. 100 to Karapayi to go 
back to India, and live in her mother-in-law’s house, 7, e., Karapaya’s 
mother’s house. Karapayi had never lived in a house with me and 
Karapaya. It is not true that I, Karapaya and Karapayi lived 
in one house and that I and Karapaya drove her out before the 
panchayat, ” 

Kawana Kali Mutu (in chief) — 

“ Karapaya sent for me to be present at the panchayat but I did 
not go there and I do not know in whose house the panchayat was 
held. He requested me to be present at the panchayat to be held 
in the headman’s house at Kyethpamwezaung. I was too busy then 
and could not go as requested. I did not see Karapayi at that time. 
I asked Karapaya later if the panchayat was over. Karapaya said 
that she promised to him to live properly and he therefore agreed to 
take her back but she must not remain in Burma and must go back 
to India. He further said that he had executed an agreement and 
so she might go and live in his mother’s house. ” 

It would, their Lordships think, be quite impossible for any 
Court to hold on this evidence that the appellants had proved 
non-access in December, 1911. The one person who might have 
been able to give useful evidence on this question was Viyant 
Maistry, in whose house Karapayi was staying at the time, but he 
was not examined, 

It seems probable, however, that what the appellants really relied 
upon in proof of their case was the effect of certain other documents 
which are upgn the record, and to which reference is made in the 
judgment of the trial Judge. 


The first of these is a written statement filed by Karapya 
in the maintenance case of 14915, In it he denies the paternity 
of the respondent, and charges that Karapayi had been living 
in adultery for many years at Moulmein with one Nachiappa 
He, however, says that he did not know of this “until about three 
years ago.” This document was put in evidence, apparently 
without objection, by the appellants, and seems to have been 
relied on by the trial Judge. The High Court held that it was 
inadmissible. In their Lordships’ opinion it cannot be used as 
a statement by Karapayi under Section 32 (5) of the Evidence 
Act, as it was not made before the dispute as to the respondent's 
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paternity arose. It is also obviously not admissible under 
Section 33, as it was not a statement given in evidence at the 
maintenancs enquiry. Even on the basis of it having been 
admitted by consent, it can only, their Lordships think, be 
evidence that such a statement was made by Karapaya in 1915, 
and can have no possible relevance to the question of access in 
IQTI. 

The next document is a copy of the judgment of the District 
Magistrate in the same proceeding. He held on the evidence 
before him that the respondent was not the son of Karapaya. 
This document also has found its way onto the record, but itis 
clearly not binding upon the respondent, as was admitted in the 
District Court, and its relevance to what took place in 1917 15, 
to say the best of it, extremely re mote. 

One other incident must be referred to which assumed consider- 
able importance at the trial, and has been pressed by the appellants’ 
Counsel before the Board. 

Karapaya was certified a lunatic in 1920, and Chellaya 
applied to be appointed guardian of his person and property. 
To buy off the opposition of Karapayi it was arranged upon the 
advice of one Narayanar Chettiar that Rs. 5,000 out of Karapaya’s 
estate should be given to her upon condition that she would admit 
that the respondent was the son of Nachiappa, with whom 
Karapaya had alleged in 1915 that she was living. She accepted 
the terms offered, and in pursuance of the arrangement was 
caused to purchase two housesin the joint names of herself and 
the respondent, who was described in the purchase deed as the 
son of Nachiappa. On the same day an application was made by 
her to be appointed guardian of the respondent, who was again 
described as the son of Nachiappa, and she was so appointed. 
Copies of all these documents were brought on the record at the 
trial, some pages of the cross-examination of Karapayi were devoted 
to them, and the trial Judge evidently regarded them as of 
importance. It is sufficient to quote three sentences from his 
judgment :— 

“I have no doubt that Karapayi declared that the plaintiff was 
Nachiappa’s son when she received Rs. 5,000. Ifthe plaintiff is 
not the child got by her with Nachiappa I do not think she will 
declare as she had done. Under these circumstances, I am of 
opinion that the defendants have fairly proved that the plaintiff is 
not the deceased Karapaya’s son, ” 

How any of these statements by Karapayi could be used as 
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evidence against the respondent, or, if allowed to be proved, how 
any possible weight could be attached to them, having regard to the 
circumstances under which they were made, theit Lordships fail 
to understand. Only the guardianship application seems to have 
been referred to in the High Court, and as to it the learned Chief 
Justice records that Counsel for the present appellants “ properly 
admitted that the contents of the petition were not admissible 
against the plaintiff as evidence of the truth of the statements 
therein contained.” Their Lordships think that a similar com 
cession might well have been made in the argument before them. 

It is not necessary to refer in any detail to the deposition of 
Karapayi, or of the other witnesses who were called in support of 
the respondent’s case. Their evidence may have been quite 
- untrustworthy, and their Lordships are certainly not impressed 
with the veracity of the lady, but there is nothing to be extracted 
from their depositions which helps the appellants towards proof 
of non-access upon which the success or failure of their defence so 
intimately depends. 

For these reasons their Lordships think that the conclusion 
come to by the High Court was right, that the appeal fails, and 
should be dismissed with costs. And they will humbly advise 
His Majesty accordingly. 

Je & Lambert: Solicitor for the Appellants. 

Bramall and Bramall: Solicitors for the Respondent. 


K, J. R Adpeal dismissed, 


Present: Lord Thankerton, Lord Alness and Sir Lancelot 
Sanderson, 
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Civil Procedure Code (Act V of 1908), Sec. 92—Mukammadan Law—Fublic 
trust of a charitable and relioious nature—Discretion of Kasi or Civil 
Court—Re moval of mutwalis appointed by the founder. 
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Under the Muhammadan Law, in respect of a trust for public purposes of 
a charitable and religious nature, the discretion of the Kazi (whose place in 
the British Indian “system is now taken by the Ciyil Court) is very wide. 
Generally speaking he may not depart from the expressed wishes of the 
founder, but as regards management, which must be governed by circumstances, 
he has complete discretion. 


In a suit brought under Section 92, Civil Procedure Code, for administra- 
tion of such a trust and for appointment of new trustees and settling a scheme, 
the primary duty of the Civil Court is to consider the interests of the general 
body of the public for whose benefit the trust was created. 


Held, on the facts, that there was ample material before the trial Judge to 
justify him, in the exercise of his judicial discretion, in removing the defendants 
mutwallis who had been appointed as such by their father, the founder of the 
charity: Mahomed Ismail Arif v. Ahmed Moola Dawood (1) followed. 


Appeal No. rry of 1931 from a decree of the High Coumt, 
Bombay, Appellate Civil Jurisdiction, dated the 18th August 1930, 
affirming the decree of the said High Court, Original Civil Juris- 
diction, dated the 12th March, 1929. 


The main question on the appeal was whether there were 
sufficient grounds for removing the appellants from their position 
as mutwallis of a Shiah Muhammadan wakf. The trial Judge 
held that mainly on the ground of their insolvency they ought to 
be removed, and his decision was upheld by the Appellate Bench 
of the High Court. 


DeGruyther K. C. and Parikh for the Appellants: It was the 
express wish of the wadif that the mutwalliship should remain in 
the family, and the Courts below were wrong in disregarding bis 
wish. Further, the case was governed by the Muhammadan Law, 
according to which a mutwalli could be removed only on proof of 
misfeasance or breach of trust: Batlee, 608, Amir Ali's Muham- 
madan Law. Insolvency does not necessarily mearf dishonesty 
sufficient to disqualify for mutwalliship. 


Mahomed Ismail Arif v. Ahmed Moola Dawood (1) referred to. 


Dunne K. C, Wallach and Khambatia for the Respondents 
were not called on to argue. 
Their Lordships’ judgment was delivered by 


Sir Lancelot Sanderson :—This is an appeal from a decree 
dated the 18th of August, 1930, made by the High Court of Judi- 
cature at Bombay in its appellate jurisdiction, affirming (with some 


(1) (1916) L. R. 431. A. 127; 24 C. L, J. 198; 20 C. W. N. 1118, L L. R. 
43 Calc. 1085. : 
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variations which are not material to this appeal) a decree dated 
the r2th of; March, 1929, and made by Mr. Justice Madgavkar 
sitting in the said High Court in its original civil jurisdiction. 

The plaintifis are members of the Dawoodi Borah Community 
and, having an interest in the trust, which is the subject matter 
of the .suit, they obtained the consent of the Advocate-General 
at Bombay to institute the suit in pursuance of Section 92 of the 
Civil Procedure Code of 1908 on the basis that the trust was 
created for public purposes of a charitable and religious nature. 


The first plaintiff is a grandson of the late Sir Adamji Peerbhoy, 
who created the above-mentioned trust. 


sd 

The first five defendants are sons of the said Sir Adamii 
Peerbhoy, the sixth defendant is the official asignee and assignee 
of the estate of the said five defendants, and the seventh defendant 
is a receiver appointed in a suit No. 720 of 1916. 

The first four defendants are the appellants to His Majesty 
in Council. 

The suit was brought for the following amongst other reliefs s 

(a) That it may be declared that the properties and moneys 
in paragraphs r and 3 of the plaint mentioned are the subjects 
of trusts created for public purposes of a charitable and religious 
nature. 


(b) That fit and proper persons may be appointed to be 
trustees of the said charities. 


(c) That the defendants be ordered to hand over the said 
properties and moneys to the trustees so appointed and to account 
for the rents and profits thereof. 


(d) That a scheme or schemes may be framed and such other 
‘relief givengs may be necessary for the due and proper adminis- 
tration of the said charities. 

It is common ground between the plaintifs and the defendants 
that the late Sir Adamji Peerbhoy did dedicate land and buildings, 
including a mosque, for public purposes of a religious and chari- 
table nature. The buildings were to be used partly as a sanato- 
rium, partly as a rest house for pilgrims and poor persons of the 
Dawoodi Borah community. 


Sir Adamji provided the money for all the buildings and 
maintained the same out of his own pocket and acted as mutawali 
duiing his lifetime. 


It was alleged, however, by the defendant-appellants that 
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Sir Adamji had reserved the upper floor of two blocks of the 
buildings for the use of members of his family and his friends and 
guests. 

The three main issues at the trial were as follows :— 

t. Whether the upper floors of the blocks 2 and 3 were 
reserved by Sir Adamji as settlor for the use of his family and 
their guests and friends? 

2. Whether defendants 1-5 are Trustees de son fort or 
Mutawalis appointed by Sir Adamji? and 

3. In the last’ case, whether they should be removed or main- 
tained as Mutawalis ? 

Both the Courts‘in India have decided that Sir Adamjt 
Peerbhoy dedicated the whole of the? buildings for the benefit of 
the Dawoodi Borah Community and that he did not reserve the 
portions of the buildings for the members of his family, their 
friends and guests as alleged by the appellants. 

Both the Courts in India have held that the first five defen- 
dants were appointed mulawalis by their father, Sir Adamjt 
Peerbhoy and that they were not trustees de son tort. 

Their Lordships see no reasun for disagreeing with these 
concurrent findings of fact, and they adopt the same. 

The argument before the Board was mainly directed to the 
third issue. 

It was contended that there was no real ground for the removal 
of the defendant mufawatlts. 

The learned Judge who tried the suit came to the conclusion 
that the charity was in a deplorable condition; that there was no 
income to carry on the trust ; that the defendants mutawals had 
been excommunicated by the Mulaji ; that they were insolvent; 
that owing to these matters there were about six pypils only in 
the Madrasa ; that owing to the differences which had arisen 
the number of pilgrims who took advantage of the buildings had 
fallen off, and that the upper floors in two blocks of the buildings 
were occupied by the defendant-mutawalis and their families. 

It appears that the defendant-mutawalis were adjudicated 
insolvents in 1925, and the learned Judge held that they had kept 
no accounts since 1923. 

In view of these matters he decided that the defendants 
Nos, 1 to 5 should be removed from the position of mutawalis. 

The High Court in its appellate jurisdiction agreed with the 
learned Judge’s decision in this respect, 

It was argued on behalf of the appellants that insolvency 
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by itself was not a ground for removal and that the fact that no 
accounts had been kept since 1923 was not matetial, since there 
was no endowment of the trust, and that such money as had been 
spent was provided by the members of the founder’s family. 

The principle on which this matter should be considered is 
set out in the judgment of the Board, delivered by Mr. Ameer Ali, 
in Mahomed Ismail drif v. Ahmed Moola Dawood (1). 

. “The Mussulman law, like the English law, draws a wide dis- 
tinction between public and private trusts. Generally speaking, in 
case of a wakf or trust created for specific individuals or a deter- 
minate body of individuals, the Kasi, whose place in the British 
Indian system is taken by the Civil Court, has in carrying the 
trust into execution to give effect so far as possible tu the expressed 
wishes of the founder. With respect, however, to public religious 


or charitable trusts, of which a public mosque is a common and - 


well-known example, the Aazi’s discretion is very wide. He may 
not depart from the intentions of the founder or from any rule 
fixed by him as the objects of the benefaction; but as regards 
management, which must be governed by circumstances, he has 
_ complete discretion. He may defer to the wishes of the founder 
so far as they are conformable to changed conditions and circums- 
tances, but his primary duty is to consider the interests of the 
general body of the public for whose benefit the trust is created. 
He may in his judicial discretion vary any rule of management 
which he may find either not practicable or not in the best 
interests of the institution.” 

After a reference to the provisions of Section 539 of the Code 
of Civil Procedure, 1882, which, as far as the question now under 
consideration is concerned, are not materially different from the 
provisions ef Section 92 of the Civil Procedure Code of 1928, the 
judgment in the cited case proceeds as follows :— 


“In giving effect to the provisions of the section and in 
appointing new trustees and settling a scheme, the Court is entitled 
to take into consideration not merely the wishes of the founder, 
so far as they can be ascertained, but also the past history of 
the institution, and the way in which the management has been 
carried on heretofore, in conjunction with other existing conditions 
that may have grown up since its foundation. It has also the 
power of giving any directions and laying down any rules which 
might facilitate the work of management, and, if necessary, the 
appointment of trustees in the future,” 


(1) (1916) L. R 431. A, 127 (134); 24 C. L. J. 198 (204). 
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Inasmuch as the trust now under consideration is for public 
purposes of a charitable and religious nature, the primary duty 
of the Civil Court, which in this instance has taken the place of 
the Kazi, was to consider the interests of the public, or that part 
of the public, for whose benefit the trust was creited, and in 
view of the facts found by the learned Judge who tiied the suit, 
their Lordships are of opinion that there was ample material 
before him to justify him in deciding, in the exercise of his dis- 
cretion, that the defendant mufawalis should be removed. 


It was further in his discretion to make the order of reference 
to the Commissioner for taking accounts, framing a scheme for 
the administration of the trust, and suggesting the names of fit 
and proper persons of the above-mentioned community to be 
trustees. Their Lordships are of opinion that this was in the 
éircumstances of the case not only justifiable, but also necessary, 
and it is to be noted that the High Court gave a special 
direction that the Commissioner should be at liberty to consider 
the claims of any members of the family including the defen- 
dants of the late Sir Adamji Peerbhoy to be trustees if otherwise 
suitable. 


For these reasons their Lordships are of opinion that the 
appeal should be dismissed with costs, and they will humbly advise 
His Majesty accordingly. 

Stanley Johnson and Allen: Solicitors for the Appellants. 

T., Z Wilson & Co,» 


KJR 


Solicitors for the Respondents. 
Appeal dismissed. 
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Present: Lord Thankerton, Sir John Wallis and Sir 
George Lowndes. 


BHUP NARAIN SINGH ažas SHYAM NARAIN SINGH 
g. 
GOKHUL CHAND MAHTON AND OTHERS : 


[On APPEAL FROM THE Hicn COURT oF JUDICATURE aT PATNA] 


Specific Relief Act, (Tof 1877), Sec. 27 (b)—Specific performance of agreement 
to sell immoveable property—Onus on subsequent transferee to establish 
that ke is a bona fide purchaser for value and without notice of the 
original contract—Fractice on registration of sale deed—Presentation by 
vendee when cash fayment made at tine of registration. 


By an agreement dated 26th November 1926 the defendant No. 1 agreed to 
sell certain immoveable property to the plaintiff. On the aznd December 1926 
the defendant No. 1 sold the same property to the respondent by a registered 
sale deed: Held, in a suit by the plaintiff for specific performance of the 
agreement of 26th November 1926-—- >. aœ ~ = 


(1) That although under section 54 of the Transfer of eee Act, 1883, 
the plaintiff's agreement for sale did not of itself create any interest in or 
charge on the property, he was entitled, under section 27 (b) of the Specific 
Relief Act, 1877, to enforce the agreement against the respondent, the subsequent 
transferee of the property. 


(2) That under section 27 (b) of the Specific Relief Act (as read with 
sections 103 and 106 of ‘he Indian Evidence Act), the burden of proof primarily 
lay on the respondent, the later transferee, to bring himself within the exception 
in section 27 (b) and to establish (a) payment of his money ; (b) his good 
faith, and (c) absence of notice to him of the origina! contract. 

(3) That there being no sufficient evidence either on the question of pay- 
ment or on the question of notice, the onus had not been discharged by the 
respondent, 

(4) Thag consequently, the plaintiff was entitled to enforce specific per- 
formance of his agreement against the respondent, the subsequent transferee. 

Varden Seth Sam v. Luckpathy Royjea Laliah (1); Himatlal v. Vasudeo (2) ; 
Baburam Bag vy. Madhab Chandra Pollay (3) , Tiruvenkatachasiar v. Venkata- 
chartar (4) , Naubat Ratv. Dhannkal Singh (5); Muhammad Sadik Khan vy. 
Masihan Bibi (6), relied on. 

Peerkha Lathha v. Bapu Kashiba Mati (7), dissént:d from. 


(1) (1862) 9 M. I. A, 203. 


(7) (1912) 1 L.R.36 Bom 446.. ai f i is 
(33 (1913) I. L. Ra 40 Calc. 565. ° : ; ; we < 
(4) (1914) 26 M. L. J. 818. . ; - ; 
(£) (19163 L L. R. 38 All. 184, 

(6) (1930) 1. L. Rog. Pat. 47e a0 ‘L ‘a see 2p 
(7) (1923) 23 Bom. L. R. daga , a OO FSR D 
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Oficial Receiver v. Chetiyar Firm (1) and Pope ve Official Assignee (2) 
distinguished, as being decisions on the construction of section 53 of the Pro- 
vincial Insolrency Act and section 55 of the Presidency Towns Insolvency Act, 
which sections are not ia pari materia with section 27 (b) of the Specific 
Relief Act 


Where a cash payment i; to bs made at the time of registration of a sale 
deed, the commoner practice in India is for the vendee, on payment, to present 
the deed for registration and gel the registration receipt, 


Judgment of the High Court, Patna, reversed. 


Appeal No. 1 of 1932 againsta decree of the High Court, 
Patna, dated the 12th June, r930, reversing the decree of the Sub- 
ordinate Judge of Patna, dated the 31st March, 1928. 


The main question for determination on the appeal was, whether 
in a suit brought by the plaintiff-appellant for specific performance 
ofan agreement to sell immoveable property, the onus lay on the 
respondent, who was a subsequent transferee of the property under 
a registered sale-deed, to establish that he (the respondent) was 
a bona fide purchaser for value and without notice of the original 
contract, 

The arguments and the authorities cited appear from “the 
Board’s judgment. 

Sir Dawson Miller, K. C. and Jinnah for the Appellant. 


Dunne, K.C. and Vere Mockett for the Respondent (Defendant 
No. 4) 


Their Lordships’ judgment was delivered by 


Lord Thankerton : The appellant, who is the plaintiffin a 
suit for specific performance of a contract for sale of certain immo- 
vable properties, appeals against a judgment and decree of the 
High Court of Judicature at Patna, dated the reth June, 1930, 
which reversed the judgment and decree of the Subordfnate Judge 
of Patna, dated the 31st March, 1928, and dismissed the suit. 

Inthe suit, which was filed on the 27th January, 1927, the 
appellant seeks specific performance of an agreement dated the 
26th November, 1926, under which he alleges that defendant No. 
1 (now respondent No. 2), as Karta of his joint family, which 
consisted of hinself and his two sons, defendant No. 2 (now repre- 
sented by respondents Nos. 2 and 4) and defendant No. 3 (now 
respondent No. 4), agreed to sell to him certain property of the 
joint family at the price of Rs. 13,000. The present respondent 


(1) (1930) L. R. 58 LA. 115; 53-C. L. J. 3730 
(2) (1933) L. R. 601. A. 362; 58C. L. J 4710 


rd 
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No. 1, who was impleaded as defendant No. 4, claimed the pro- 
perty in suit by virtue of a registered sale-deed, dated the 22nd 
December, 1925, by defendant No, 1, for himself and as guardian 
of his two minor sons, defendants Nos. 2 and 3, in favour of defen- 
dant No, 4, at the price of Rs. 15,000. 

Defendant No. 1 did not appear to defend the suit, but defen- 
dants Nos. 2and 3 put in a written statement by their guardian 
ad litem, denying the plaintiff’s contract, and, alternatively, in the 
event of the contract being held proved, denying that defendant 
No. 1 was entitled to alienate their interests,as the sale was not 
for family necessity or for their benefit. All the defences of defen- 
dants Nos. 2 and 3 were rejected by the Subordinate Judge, and 
no appeal was taken against that decision to the High Court. 
Accordingly, the issue now lies between the plaintiff-appellant and 
defendant No, 4, now respondent No. 1. 

At the trial defendant No. 4 sought to prove that he had con- 
cluded an oral agreement with defendant No.1 for purchase of 
the property in suit at the price of Rs. 15,000 on the 23rd Novem- 
ber, 1925, and the appellant sought to establish an even earlier 
agreement for their purchase at Rs. 13, coo. Further, defendant 
No. 4 sought to prove that the appellant’s agreement of the 26th 
November, 1926, was not genuinely made on that date, but was 
concocted at a date subsequent to the 22nd December, 1926, when 
the sale-deed to defendant No. 4 was executed and registered. 
But the Subordinate Judge rejected all these contentions, declin- 
ing to believe the evidence ia support of them, and remarking 
that both parties had adduced a mass of false evidence in support 
of their respective cases, The learned Judge held that defendant 
No. 1 had contracted on the 26th November, 1926, to sell the 
property in suit to the appellant at the price of Ks. 13, 000, and 
that finding is not now disputed. 

Two main questions were argued before their Lordships, namely, 
(a) whether, on a sound construction, the agreement of the 26th 
November, 1926, affected the joint family’s right in the property 
in suit or only the individual interest of defendant No. 1, and (4) 
whether; in respect of the registered sale-deed dated the 22nd 
December, 1926, defendant No. 4 wasa transferee for value who 
had paid his money in good faith and without notice of the 
appellant’s prior contract of the 26th November, 1925, with the 
consequent exclusion of the appellant’s claim for specific relief, 
in view of Section 27 (2) of the Specific Relief Act, 1877. 

The first question does not appear to have been argued before 
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_ the Subordinate Judge. Inthe High Court, Wort J. held that the 


agreement affected the joint family interest, while Adami J. 
expressed a contrary view. In their Lordships’ opinion, the agree- 
ment clearly affected the joint family interest, The question turns 
on the construction of the following passage :— 

. “I, the executant, have got proprietary interest in 13 dams 6 
kauris 13 bauris 6 phauris and 13 reoris pukhta share together 
with AAudash? land in mouga Benipur Bind, gargana Bihar, district 
Patna, touzi No. 10618, I, the executant, have to sell the said 
share to meet certain legal necessities. Accordingly with a view 
to sellit I made negotiation for sale with Bhup Narayan Singh, 
alias Sham Narayan Singh, resident of mouza Bind, pargana Bibar, 
District Patna, for Rs. 13,000 (Rupees thirteen thousand) (illegible). 
I heartily agreed to sell and the said vendor (sic) heartily agreed 
to purchase the same for that much consideration money.” 

. In thier Lordships’ opinion, the subject of sale is clearly the 
share and not merely the individual interest of the executant 
therein, and the share was joint family property; the addition 
of the words “to meet certain legal necessities” confirms this 
view. It is moreover clear that the price agree] upon was the 
fair value of the whole. 

The second question arises under Section 27(b) of the Specific 
Relief Act. Three questions of fact arise inthe case of the later 
transferee, namely, as to payment of his money, as to his good 
faith, and asto the absence of notice to him of the original con- 
tract. i 

The Subordinate Judge did not accept the evidence of the 
appellant’s two witnesses, who spoke to the knowledge of defendant 
No. 4 of the prior contiact, and equally clearly he did not accept 
the latters denial of such knowledge, for he states “ defendant 
No. 4 has not produced satisfactory evidence to show that he had 
no notice of the plaintiff’s contract, neither has he established 
that he was a dona jide purchaser for consideration.” Defendant 
No. 4 had not adduced any other witness than himself on this 
point. On the question of payment of Rs. 10,500, which was to 
be paid in cash at the time of registration, defendant No. 4 was 
the Only witness, and the learned Judge states, “He (defendant 
No. 4) states that he paid Rs. 10,500 to Parshadi Singh at the 
time when he executed the kabala. Had that been so defendant 
No, 4 would have taken the sale-deed from Parshadi at that time 
and would have himself presented the same before the Registrar 
for registration, The endorsement on Exhibit B shows that this 
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deed was presented: for registration by Parshadi himself. ‘That 
fact clearly goes to show that Rs, 10,500, a portion of the con- 
sideration which was to be paid in cash to Parshadi Sinzh, was 
not paid.” The learned Judge held that the onus of proof under 
Section 27(b) was on defendant No. 1 (?),* and, there being no 
satisfactory evidence that he was without notice, and the Rs. 10,500 
not having been paid, the appellant was entitled to specific per- 
formance. 

In the High Court, both the leained Judges beld that the 
onus of proof under Section 27(b) was on the appellant, and 
not on defendant No. 4, and that there was no evidence either on 
the question of notice or the question of payment. On the latter 
point they disagreed with the inference drawn by the Sub- 
ordinate Judge from the presentation of the sale-deed for regis- 
tration by the vendor, and observed, “That reasoning is impos- 
sible to understand, as the practice in India is for the vendor to 
take the deed for registiation to the registry.” Their Lordships 
are unable to agree with this statement of the practice in India ; 
in such cases as the present, where a cash payment is to be made 
at the time of registration, the commoner practice is for the 
vendee, on payment, to present the deed for registration and 
gct the registration receipt. But while, in their Lordships’ 
opinion, the retention of the receipt by the vendor in the present 
case is suggestive of non-payment of the cash sum, they do not 
think that it is sufficient proof by itself of non-payment, and they 
agree with the learned Judges of the High Couit that there is no 
sufficient evidence either on the question of payment or on the 
question of notice, and that the applicability of Section 27 will 
depend on a decision as to where the burden of proof lies primarily, 
there being yo need to consider in the present case the circum- 
stances under which that burden may shift. 


It will be convenient to state the material portions of the 
section, which are as follows :— 

“an, Except as otherwise provided by this chapter, specific 
performance of a contract may be enforced against— 

(a) Either party thereto ; 

(b) Any otber person claiming under him by a title arising 
subsequently to the contract, except a transferee for value who 
has paid his money in good faith and without notice of the original 
contract.” 
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In their Lordships’ opinion, the section lays down a general 
rule that the original contract may be specifically enforced against 
a subsequent transferee, but allows an exception to that general 
tule, not to the transferor, but to the transferee, and, in their 
Lordships’ opinion, it is clearly for the transferee to establish the 
circumstances which will alluw him to retain the benefit of a 
transfer which, grima facie, he had no right to get. Further, the 
subsequent transferee is the person within whose knowledge the 
facts as to whether he has paid and whether he hai notice of the 
original contract lie, and the provisions of Sections 103 and 106 
of the Indian Evidence Act, 1872, have a bearing on the question. 
The plaintiff does not necessarily have knowledge of either matter. 
In a case.in 1862 before this Board, Varden Seth Sam v. Luckpathy 
Royjee Lallah, (1), an equitable lien by deposit of title deeds was 
enforced against a subsequent transferee of the property. In 
delivering the judgment of this Board, Lord Kingsdown 
stated :— 

' Though both the third and the last defendants pleaded, in 
effect, that they were Jona fide purchasers for value, without notice, 
yet they did not prove that defence, though the plaintiff charged 
notice and collusion with the first defendant.” 

; And, later — 

“The question to be considered is, whether the third and sixth 
defendants respectively possessed the land free from that lien, what- 
ever its nature. As one who owns property subject to a charge can, 
in general, convey no title higher or more free than his own, it lies 
always on a succeeding owner to make out a case to defeat such 
prior charge. Let it be conceded that a purchaser for value, 
bona fide, and without notice of this charge, whether legal or 
equitable, would have had in these Courts an equity superior to 
that of the plaintiff, still such innocent purchase must be, not 
merely asserted, but proved in the cause, and this case furnishes 
no such proof.” 


Although under Section 54 of the Transfer of Property Act, 
1882, the appellant’s agreement for sale does not of itself create. 
any interest in or charge on the property, their Lordships are of 
Opinion that the rule of procedure stated by Lord Kingsdown is 
applicable to the present case under Section 27 (b) of the Specific 
Relief Act. This view under the Specific Relief Act has been 
t#ken in a number of cases in India, of which it is sufficient to 


(1) (1862) 9 M. I. A. 303. 
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refer to Himatlal v. Vasudev (1); Baburam Bag v. Madhab Chandra: 


Follay (2); Tiruvenkatachariar v. Venkatachariar (3); Naudat Rai v: 
Dhaunkal Singh (4) and Muhammad Sadik Khan. x. Masihan 
Bibi (5). - Their Lordships’ attention was drawn to only -one .deci-. 


sion to a contrary effect, viz, Feerkha Lalkha v. Bapu. Kashiba’ 


Mali (6) but their Lordships prefer the earlier Bombay decision: 
in Aimatlal’s case (1). 

Counsel for defendant No. 4 prayed in aid certain Tems 
on the somewhat analogous provisions ofthe insolvency statutes. 
The first of these was Official Assignee v. Khoo Saw Cheow (7) a 
case under Section sol) of the Bankruptcy Ordinance of the 
Straits Settlements, which, so far as material, provides :~~ 


“Any settlement of property, not being......... a settlement made 
in favour of a purchaser.........in good faith and for valuable con. 
bideration......... shall, if the settlor becomes bankrupt within two 
years after the date of the settlement, be absolutely varg as ‘against 
the official assignee.” 

_ It was héld by this Board, upon construction of the section, 
that the onus is upon the official assignee to prove that a convey- 
ance which he is seeking to set aside thereunder was not made in 
good faith and for valuable consideration, In their Lordships’ 
opinion, that section is not i pari casu with the sectiontof the 
Specific Relief Act in several respects. In the first place, the 
structure of that section is different, in that it does not provide a 
general rule with a permitted exception, but defines the area of 
voidance,' and the prior settlements that are outside that area are 
expressly excluded from invalidation by Section 52 of the Ordi 
nance. In the second place, the operation of the section is the 
opposite of the operation of Section 27 of the Specific Relief Act, 
in that it renders void an earlier right in favour of a later one. 
That decision was followed in Official Receiver v, P. L. K, M. R. M. 
Chettyar Firm (8) which arose under Section 53 of the Provincial 
Insolvency Act, 1920, and in Zope v, Official Assignee (9) 


{1) (1912) 1. L. R. 56 Bom. 446. : i 
(a) (1913) I. L. R. 40 Calc. 565. 

(3) (1914) 26 Me L. J. 218. 

(4) (1916) I. L. R. 38 All. 184, 

5) (1990) I. L. R. 9 Pat. 417. 

*6) (1923) 25 Bom. L. R. 375. 

(7) [1931] A.C. 67, 

(8) (1930) L. R. 581. A. 115 5 53G L. J. 373. 

(9) (1933) L. R. 601. A 362; 58C. L. J. 471. 
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which arose under Section 55 of the Presidency-towns Insolvency 
Act, r903. The provisions of these two Acts are similar to those 
of the Straits Settlements Ordinance. It may further be observed 
that, before deciding to file a suit, the official assignee or receiver 
has available any information to be obtained from the insolvent, 
and, in the case of the Straits Settlements Ordinance (Section 31) 
and of the Presidency-towns Insolvency Act (Section 36), he has 
the power, through the Court, of obtaining full information. 

|” Their Lordships accordingly agree with the view of the Sub- 
ordinate Judge that the onus is upon defendant No. 4 to bring 
himself within the exception in Section 27 of the Specific Relief 
Act, and, as already indicated, their Lordships agree with the 
learned Judges of the High Court that there is no sufficient 
evidence either on the question of payment or on the question of 
notice. The appellant is therefore entitled to the relief sought 
by him. 

Their Lordships should refer to another ganont that” was 
submitted on behalf of defendant No. 4, to the effect that the Court 
şhould consider which of the two contracts was most beneficial to 
the minors and prefer the one so selected. Butin view of the 
decision of the Subordinate Judge on the minors’ case, against 
which no appeal has been taken, their Lordships think that this 
contention is not open. 

Their Lordships are accordingly of opinion that the appellant 


is entitled to the specific relief that he claims, and they will humbly 


advise His Majesty that the appeal should be allowed, that the 
decree of the High Court dated the 12th June, 1930, should be set 
aside, and that the decree of the Subordinate Judge dated the 
31st March, 1928, should be restored; the appellant to have the 
costs of this appeal and of the appeal in the High Court paid by 
respondent No. 1 (defendant No. 4). This will leave open any 


questions of restitution as between the parties to be dealt with 
by the Court below. 


Watkins and Hunter: Solicitors for the Appellant. 
W, W. Box & Co.: Solicitors for the Respondent. 
K. J. R Appeal allowed, 
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- 


Present: Lord Blanesburgh, Lord Thankerton, Lord Russell of 
Killowen, Sir John Wallis and Sir Lancelot Sanderson. 


ANUP MAHTO 
D. 
MITA DUSADH AND OTHERS. 


[On APPEAL FROM THE HIGH Court oF JUDICATURE AT PATNA.] 


Civil Procedure Code, (Act V of 1908), Order 45, Rule 5—Dispute as to value of 
subject-matter—Report by Court of first instance on enquiry held under 
Order 45, Rule 5, transmission of, to Piivy Counctl—Bengal Tenancy Act, 
(VIH of 1885), sections 103-B, 181; Presumption arising from entries in 
Record of Rights—Inferences from statements in the kkhatian, finding of 
Jact— Reversal by High Court in second appeal, not competent—Acquisition 
by ratyats of occupancy rights in service tenure lands. 


When, ona petition to the High Court for leave to appeal to the Privy 
Council, there is a dispute ag to the value of the subject-matter, and a report 
thereon has been made by the Court of first instance under Order 45, Rules, 
Civil Procedure Code, such report andfull information with reference thereto, 
should be included in the record transmitted to the Privy Council, to enable 
their Lordships to dispose of any preliminary objection that may be raised to the 
competency of the appeal on the score of value. 


By section 103-B of the Bengal Tenancy Act, 1885, every entry in a record of 
rights prepared under the Act is presumed to be correct until the contrary is 
‘proved. On an issue raising the question whether the plaintiffs (who were 
recorded as tenure-holders) were in fact tenurc-holders or raiyats, the trial Court 
and the first appellate Court held that the Record was self-contradictory and that 
it was impossible to raise the presumption that the plaintiffs were tenure-holders, 
but they found on the evidence, without the aid of any presumption that the 
‘plaintiffs were tenure-holders. On second appeal, the High Court reversed this 
finding, on the ground that the lower appellate Court had misdirected itself by 
not raising the presumption, arising on the Record, that the plaintiffs were 
raiyats : m 

Held, by the Privy Council, reversing the High Court, that the omission of 
the first appellate Court to raise such a presumption did not amount toa mis- 
direction. The question wouid necessarily depend on inferences to be drawn from 
statements in the katian, and such inferences were inferences of fact with which 
the High Court could not interfere in second appeal, (Civil Procedure Code, 
sections 100, 101). Their Lordships accordingly restored the finding of the first 
appellate Court that the plaintiffs were tenure-holders. 


A raiyat under the Bengal Tenancy Act, 1885, is not precluded by section 181 
of the Act from acquiring occupancy rights in lands held on service tenure, 

Mohesh Majki v. Pran Krishna Mandal (1) and Upendra Nath Hasra vy, 
Ram Nath, Chowdhry (a) overruled. 


(1) (1904) 1 C. L. J. 138, 
{2) (1906) I, L. R. 33 Calc. 620 ; 3 C. L. J. 750. 
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P.C. Ram Kumar Bhattacharjee v. Ram Newaj Rajguru (1), referred to. 
1933. Judgment of the High Court, Patna, (7. L. R. 7 Pat. 566), reversed. 


Anup Mahto Appeal No, 113 of 1929 from a decree of the High Court, Patna, 

Mita Dusadh, - Gated the 22nd February 1928, reversing the decrees of the Sub- 

—— ordinate Judge and of the Munsiff, Patna, dated the 2rst April 1925 
and 22nd December 1923, respectively. 


The main question for determination on the appeal was, whether 
the defendant-appellant was a raiyat under the plaintiffs-respondents 
as tenure-holders, and whether as such he could be ejected from his 
holding. The trial Court and the first appellate Court held that 
the defendant was a raiyat and that as he had acquired occupancy 
tights in his holding, he could not be ejected. On second appeal, 
the High Court took the contrary view and passed a decree for 
possession against the defendant. The judgment of the High Court 
is reported in Z. Z. R. 7 Pat. 560. 


At the hearing of the appeal on r5thand ryth November 1932 
before a Board composed of Lord Macmillan, Sir George Lowndes 
and Sir Dinshaw, Mulla. 


Abdul Majid for the Respondents contended that the value 
of the subject matter of the suit in the Court of first instance was 
only Rs. 600, and leave to appeal was wrongly granted by the High 
Court: Rai Rajendra Kumar Ghose v. Rash Behari Mandal (2). 


S. Hyaw for the Appellant: The suit being one for eject- 
ment by a landlord, came within the purview of the Court- 
Fees Act, Section 7, Clause XI, (cc), and that by virtue of Section 8 
of the Suits Valuation Act, “ the value as determinable for the com- 
putation of Court-fees (namely, on a year’s rental) and the value for 
purposes of jurisdiction shall be the same”, but that these provi- 
sions did not control Section 110, Civil Procedure Code, under 
which the real market value of the property in dispute was the test 
as to whether or not an appeal lay to the Privy Council: Fichayee 
v. Sivagami (3); Lekhraj Roy v. Kanhya Singh (4), The right of 
appeal depends onthe value, which isa matter of fact [per Sir 

_ James Colville in Lekhraj Roy v. Kanhya Singh (4)], and the 
High Court having certified that “as regards the value and nature of 
the case, it fulfils the requirements of Section 110, Civil Procedure 
Code” the respondents’ objection is untenable, 


(1) (1604) I. L. R. 31 Cale. 1041, 

(2) (1921) L.R. 581 A. 68; 53C. L J. 390; 35 C. W. N. 669 (P. C3) 
(3) (1860) I. L. R. 15 Mad, 237. 

(4) (1874) L. Rs t l. A, 317. 
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(Their Lordships remarked that there was nothing on the present 
record to show whether any objection had been taken in the High 
Court or an enquiry as to value directed under the provisions of 
Order 45, Rule 5, and they adjourned the bearing of the appeal.) 

At the adjourned hearing on the sth May 1933 (Coram: Lord 
Blanesburgh, Lord Macmillan and Sir George Lowndes), the preli- 
minary objection was rejected, and Lord Blanesburgh, in delivering 
judgment, said :— 

“In this matter their Lordships aie of opinion that the objection 
taken has no foundation. By the report of the Munsiff on a 
reference to him under Order 45, Rule 5, the value of the suit 
before the Board exceeds Rs. 10.000. Their Lordships are not 
going behind that report. Accordirgly the objection on the score 
of value taken to the competency of the appeal fails and the appeal 
must now be set down for the purpose of being disposed of on the 
merits. 

“ But although delay has ensued and costs have been needlessly 
expended by this unavailing preliminary objection of the respondents 
their Lordships will not treat the case as one in which they ought 
to direct them to payin any event the costs thrown away. The 
appellant is not free from some responsibility in the matter. They 
desire to,say however by way of warning in future cases that when 
a question of this kind has been raised in India, and when a report 
with reference to value has been made under the rule above 
referred to itis desirable that full information with reference to 
these proceedings be included in the record so that no such unfor- 
tunate misapprehension as has arisen in this case will in any future 
appeal be possible. 

“The costs of both sides of this preliminary quernon will be costs 
in the appea. ” 

The appeal was heard on the merits in July 1933 before a Board 
consisting of Lord Blanesburgh, Lord Thankerton, Lord Russell, 
Sir John Wallis and Sir Lancelot Sanderson, 

S. Hyam for the Appellant. 

Abdul Majid for the Respondents 

Their Lordships’ judgment was delivered by 

Sir John Wallis :—This is an appeal by the defendant from a 
judgment in second appeal of the High Court at Patna reversing the 
judgment and decree of the lower appellate Court and giving 
to the plaintiffs a decree for ejectment. The plaintiffs’ case was 
that they were raiyafs within the definition in the Bengal 
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Tenancy Act, 188s, that is to say, that the suit lands had 
been acquired by the original grantee for the purpose of culti- . 
vating them himself and that therefore their tenant the defendant 
was an under-raiyat and so liable to ejectment on the statutory 
notice under section 49* of the Act. The defendant’s case was 
that the suit lands had been acquired by the original grantee for 
the purpose of collecting rents, and that therefore the plaintiffs 
were tenure-holders and he himself was a rafya? holding under 
them and was not liable to ejectment as he had acquired occupancy 
rights under the Act, 

In that case the further question arises whether the defendant 
is precluded by section 181 of the Act from acquiring occupancy 
rights inthe lands by reason of the fact that they are held on 
service tenure, as has been ruled in some Calcutta decisions which 
have been followed by the High Court in this case. This is a 
question of general importance, as the effect of these decisions is 
largely to exclude this class of ratya¢s from the benefits of the Act, 
and now comes before the Board for the first time. 

The plaintiffs are jagirdars holding the suit lands and other 
lands in neighbouring villages as a revenue free jagir for watching 
certain roads. The grant probably dates back to the days 
before the cession to the Company. Itis stated in the Introduc- 
tion to Mr. Field’s Regulations, p. 53, that a large number of 
jagirs were created in Behar in the time of Shah Alam and his 
immediate predecessor during the anarchy and decline of the 
Mogul Empire.. This may account for the great number of small 
jagirs of this kind in the immediate neighbourhood as mentioned 
in the judgment of the High Court. According to the same 
authority such giants when made by the Emperor were assign- 
ments not of the lands but of the revenue. As the lands being 
revenue free were not included in the Permanent Settlement 
with the local semindar they have been recorded asthe property 
of the Crown, 

The first question therefore already stated is whether the original 
grantee of the lands on service tenure was a:tenure-holder or a raiyat 
within the meaning of the Act? 

The Record of Rights was against the plaintiffs as they were 
recorded as tenure-holders, and section 103B of the Act provides 
that every entry therein is presumed to be correct until the 
contrary is proved. Ordinarily therefore all the Courts have to 


* The reference is to section 49 of the old act as i: s‘ood prior” to the Bengal 
Tenancy Amendment Act, 1928—K. Je R 
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do with the Record is to apply this presumption as directed by 
the section. Unfortunately in this case the certified copies of 
extracts from the Record obtained in 1922 for use at the trial 
were not wholly in English as they should have been in what 
purports to be the English version of the Record which was 
completed in tg1o, The printed forms are in English, but some 
of the entries contain vernacular terms taken apparently from 
the vernacular version of the Record which is necessarily the 
version in common use. Whatever be the explanation, the use 
of these vernacular terms has enabled the plaintiffs to set up 
successfully in the two first Courts that the Record was self 
contradictory and that il was impossible to raise the presumption 
that the plaintiffs were tenure-holders; while the High Court 
has gone further and held that the presumption arising on the 
Record was that the plaintiffs were raiyats. Prima facie’ nothing 


can well be less likely than that the Record of Rights, if properly 


understood, should be self-contradictory prepared as it is in 
accordance with rules framed by the Local Government under 
the Act bya revenue officer familiar with its provisions and on 
printed forms supplied for the purpose. 


Under the Rules the part of the Record known as the 
Khatian is to show how all the lands in the village are held; and, 
every tenant, from the tenure-holder down to the under-raiyars 
if there are any, has to be given an extract relating to his tenancy. 
The Kalian is framed in such a way as to enable this to be done, 
and the material extracts inthe case are the extracts relating to 
the tenancies of the plaintiffs and of the defendant respectively. 
The plaintiffs in the extract relating to their tehancy are not shown 
as raiyais, not is there any entry under column ro recording whether 
or not they bad occupancy rights,. as there must have been if it. 
had been intended to record them as raiyais, They are recorded 
as tenants of the proprietor, the Crown, holding revenue-free lands 
on service tenure, as a jagir for watching roads. That the plaintiffs 
were here regarded as tenure-holders appears from the fact that 
in the extract relating to the defendant’s tenancy which is set 
out below, they are entered as tenure-holders “as in KAata No. 


463,” where the word “fafa” is an obvious misprint for KAatian,. 
misp 


463 béing the serial number of the plaintiffs’ AKhatian. The 
defendant is entered in the plaintiffy “AAatian as the tenant holding 


under them with the word Sími appended to his name, but the. 
exact nature of his tenancy is to be ascertained from his own- 


Khatian, in which he is shown asthe tenant of tenure-holders. 
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Pics The material parts of the defendant Aunp Mahto’s KAatian on 
1933. which the case turns are as follows :— 
~ k 4 á 

Anup Mahto A.—Khatian of Mauza Kurja, 

i v ` ‘ ; 

Mita Dusadh. Name of proprietor and number in Afewat—Crown (?), entered 


Sir Yoh Waltis 19 hewat No. 1. Name of tenure-holder, if any, and number 
— in khewat— Ramlal Dusadh and others, as in Khata (sic) No. 


463. 


amarae 





(1) „Status, if occupancy 
length of possession. 
(2) Rent, how fixed, and 
particulars, if progressive, 
(3) Special conditions, 
andincidence, if any. 


Name, parentage, caste 
and residence, etc., of 
tenants. 


Serial number of 
hatian 





Shikmt twelve years, rental 
Rs, 118-3. 


Anup Mahto, son of 
Dhanukdhari Mahto, 
by caste Kurmi, resi- 

dent of Bert. 


Columns 3 to g relating to 
boundaries, area, rent, etc, omitted, 


Under the definitions in section 5 of the Acta satya? isa 
cultivating tenant either of a proprietor or a tenure-holder, and 
an under raiyat a tenant of a miyat, and therefore the fact that the 
defendant is a raiyat and not an under-ratyat sufficiently appears 
from his being recorded in column 2 asa tenant holding not under 
roiyats but under tenure-holders, ° 

Under the rules every tenant has to be asked if. he claims 
occupancy rights, and the object of the entry asto occupancy 
rights in column ro is to show whether or not he is to be presumed 
to have them. The defendant being incapable according to the 
decisions already mentioned of acquiring occupancy rights, the 
entry if made in English must have been “non-occupancy twelve 
years,” whereas the actual entry is “shikmi twelve years.” This is 
where the alleged contradiction arises, as it is said sAtfmi neces- 
sarily means under-raiyat, a meaning which would appear to be 
excluded by the context. If, on the other hand, it is used here 
as the vernacular equivalent for non-occupancy, it should have 
heen used in the game sense in column ro of the vernacular version 
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‘of the Khatians of all under-raiyats except the very few who have 
occupancy rights by custom, which may possibly account for its 
being supposed to mean snder-raiyat. The word shikmi as used 
in the word sAikwi falug, which has been considered by this Board 
in Bageswart Charan Singh v. Kumar Kamakhya Narain Singh 
(1), * denotes some degree of dependence on the semindar, and 
some vernacular equivalent having to be found for non-occupaney, 
it would not be inapt to describe tenants who are so much less 
independent of their landlords than tenants who possess occupancy 
rights. ; - 

No sucb case was, however, put forward before the Munsif or 
before the Subordinate Judge on appeal. The consistency of the 
Record seems to have had no defenders. It was apparently 
accepted that sAifwmi must mean under-raiyaf, and was so assumed 
in the judgments without considering whether this meaning was 
not excluded by the context. As, however, both Courts found on 
the evidence without the aid of any presumption that the plaintiffs 
were tenure-holders the defendant was not prejudiced ; and on this 
finding both Courts held that the defendant had occupancy rights 
and dismissed the plaintiffs’ suit, 

The High Court, however, reversed this finding and gave to 
plaintiffs a decree for ejectment on the ground that the lower 
appellate court had misdirected itself, because the Subordinate 
Judge had not raised a presumption that the plaintifs were 
raiyats, As to this ruling which appears to proceed ona mis 
understanding as to the nature of the Afatan, it is sufficient to 
say that, even if it had been open to the lower appellate court 
to raise such a presumption, the fact that the Subordinate Judge 
did not raise it would not, in their Lordships’ opinion, amount 
to a misdirection. The question would necessarily depend on 
inferences to “be drawn from statements inthe &datian, and it is 
well settled that such inferences are inferences of fact with which 
a High Court cannot interfere in second appeal. The finding 
of the lower Courts that the plaintiffs are tenure-holders must there- 
fore stand. 

Their Lordships will now proceed to consider the serious 
question whether, as held in “the Calcutta decisions, the defendant 
is disabled from acquiring occupancy rights, and even non- 

(1) (1930) L. R, s81, A 9; 53C.L. J. II, 

The case in which the meaning of ‘Shikmi taluk’ was considerd was not 
the case above referred to, but the more or less connected appeal in I. L, Re 


10 Pat 284, Sir Charu Chunder Ghose v, Kumar Kamakkya Narain Singh 
(1930) 52 C. Le J. 5120—K. J. R. 
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occupancy rights, under the Act by reason of the fact that 
his landlords are “tenure holders, whose tenure is a service 
tenure and so liable to resumption. Whether the proprietary 
rights in the suit lands are vested in the Crown, as recorded 
in the record of rights, or are revenue-free lands owned by 
he plaintiffs, in either case they constitute an estate as 
defined in the opening definition in section 3 (1), and therefore 
the respective rights of the defendant and his landlords, 
whether proprietors or tenure holders, are governed by the Act. 
Much the most important—as they were the most controverted—— 


-provisions of the Act are those relating to occupancy rights, and 


very Clear words woulJ, in their Lordships’ opinion, be necessary 
to show an intention on the part of the legislature to exclude any 
particular class of razyats from the enjoyment of such rights and 
the protection they afford. Under the Act occupancy rights 
are conferred, by section 21, upon the settled raiyat, who is 
defined in section 20 as a person who for a period of twelve 
years has continuously held land in the village as a miyal, 
During the intervening period he isa non-occupancy raiyat, but is 
not left altogether without statutory protection against arbitrary 
eviction, as section 44 provides that he can only be ejected on one 
of the four grounds specified in the section. 

The importance attached by the legislature to the rights 
conferred upon vatyats by this part of the Act further appears 
from the fact that they are prohibited by section 178 from con- 
tracting themselves out of them. It is therefore scarcely likely 
that the legislature should by a subsequent section have deprived 
a large class of vatyafs of these very rights, and thereby created a 
new class of raiyats without any statutory protection against 
their landlords, but nevertheless subject to the other provisions 
of the Act which were intended to facilitate the collection of 
the landlord’s rents. The section which is said to have this effect is 
section 181, which is as follows :— 


Nothing in this Act shall affect any incident of a ghatwali or 
other service-enure, or, in particular, shall confer a right to transfer 
or bequeath a service-tenure which, before the passing of this Act, 
was not capable of being transferred Gr bequeathed. 

In their Lordships’ opinion this is merely a saving clause which 
does not affect the rights of occupancy expressly conferred by the 
Act upon ratyats against this class of tenure-holders, but leaves the 


-incidents of service tenure unaffected. 


With regard to the Calcutta decisions which have been cited 
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for the respondents, it will be sufficient to refer to the two earliest 
decisions which have since been followed in that Court and were 
followed by the Patna High Court in this case. 


An Mohesh Majhi v. Pran Krishna Mandal (1), which was deci- 
ded in 1904, Mitra J., sitting alone, held that neither occupancy 
nor non-occupancy rights under the Act could be acqtired by 
raiyats against ghatwals holding their lands 'on service tenure having 
regard to the provisions of section 181 of the Act. This case was 
followed three years later in Upendra Nath Hasra v. Ram Nath 
Chowdhry (2), in which Maclean‘C. J. delivering the judgment of 
the Court referred with approval to the case just mentioned, and 
observed, “I think upon principle, having regard to the nature of 
ghatwai lands, the acquisition of cccupancy rights in these lands 


ig inconsistent with the incidents of such tenures, and this view - 


gains support from section 181 of the Bengal Tenancy Act which 
seems to me to be inconsistent with the view of the acquisition of 
such rights in ghatwali lands.” 


Their Lordships with great respect are unable to agree with this 
construction of the Act. It isa tenancy Act, and what it does 
is to enable this class of satyats to acquire occupancy rights against 
their landlord, the tenure-holder, so long as the tenancy subsists—~ 
that is to say, until the landlord’s tenure is determined by 
resumption, leaving the rights arising on resumption to be deter- 
mined in accordance with the pre-existing law, and in Secretary of 
State v. Girjabat (3), this Board recently refrained from 
expressing any opinion on the question whether rights of occu- 
pancy created by a jagirdar would be binding on the Crown after 
the resumption of the jagir, 


The effect of the other view might be to deprive raiyats of this 
class in some cases for generations of the statutory protection given 
by the Act because of a possible right to dispossess them on a 
resumption of the tenure, which might not exist or might never'be 
exercised. 

Further, it has been held by the Calcutta High Court in “Xam 
Kumar Bhattacharjee v. Ram Newaj Rajguru (4), and other cases 
that, asthe Bengal Rent Act X of 1859 and Act VIII of 1869, 
which replaced it and was repealed by the present Act, did not 


(1) (1504) 1 C. L. J. 138. 

(2) (1906) I. L. Ra 33 Calc. 6306 

(3) (1927) L. R. 541. A. 9593 46 C. L. J. 420, 
(4) (1904) 1. L., R. 31 Calc. 1091, 
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contàin any provision corresponding to section 181 of the present 

Act, there was nothing to prevent the acquisition of occupancy 
right by saiyats against tenure-holders holding a service tenure 
while those Acts were in force, and that occupancy rights so acquired 
were not affected by the present Act. This is an additional reason 


-- for not so construing section 181 as to attribute to the legislature 


an intention to deprive this class of rafyats by section 181 of rights 
which they had enjoyed under the previous Acts, and which were 


‘ again expressly conferred upon them in the present Act as being in 
‘ accordance with the ancient law and custom of the country. 


In their Lordships’ opinion there isa great distinction between 
the grant of lands on service tenure revenue Or rent free to a raiyat 
to cultivate himself in lieu of wages and a grant to a tenure-holder 
whose emoluments are to be derived from the collection of rents 
from tenants holding under him as retyat#s. Inthe former case the 
vatyat’s grant may well be said to be inconsistent with the acquisition 
of full occupancy rights because the lands are only granted to him 
so long as he holds the office. On the other hand, the grant to the 
tenure-holder is in the nature of an assignment of the landlord’s 
rights for the duration of the tenure and would not necessarily 
involve any interference with the ratyats’ customary rights, 

For these reasons, their Lordships are of opinion that the 
defendant has established his rights of occupancy against the 
plaintifs and that the appeal should be allowed, the decree of 
the High Court reversed andthe decree of the lower appellate 
Court restored, and they will -humbly advise His Majesty 
accordingly. The respondents will pay the appellant’s costs both 
here and in the High Court. 

Barrow, Rogers and Nevill + Solicitors for the Appellant. 


Francis and Harker: Solicitors for the Respondents, 


K&R. , Appeal allowed. 
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PRESENT; Lord Atkin, Lord Russell of Killowen, Lord Macmillan .. 
Lora Wright andi)Sir Loncelot Sanderson, , , 


aw 


MST. ALLAH RAKHI AND OTHERS 
Y. 
SHAH MOHAMMAD ABDUR RAHIM AND OTHERS 


, í 
[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
j ALLAHABAD. |. . 


indian Limitation Act, (IK of 1908) Sec. 10. Sch. 1, Arts. 139, t44-~Uuham- 
madan Law—Wakf property, not “ vested’ tn mutwalli or Sujjadanashin as 
trustee in the technical sense—Amendment of Sec. 10 by the Indian Limita- 
tion (Amendment) Act I of 19-9, tnarplicatle to suit instituted prior to 
its coming into force—Suit by sujjadanashin #9 eject mujawars (atten- 
dants at shrine)—Adverse possession, requisites of—Onus probandi— 
Defendants-nusjamars’ possession, after their dismissal from office, not 
per se adverse, when no claim of title as owners asserted. 


Under the Muhammadan Law, the moment a wakt is created, all rights of 
property pass out of the mwakif,, and vest in God Almighty. The curator, 
called Mutawalli, Sujjadanashin or Mujawar, of by any other name, is merely a 
manager of the wakf. He is nota “ trustee” in the technical sense as under- 
stood in the English system, nor 18 any property belonging to the wakf “ vested ’ 
in him within the meaning of Section 10, Limitation Act, 1908, as-it stood -prior 
to its amendment by the Indian Limitation (Amendment) Act! of 1929: Vidya 
Varutht Thirtha v. Balusami Ayyar (1), followed, 


Semble: The amendment of Section 10 by Act 1 of 1929 was effected in 
consequence of the decision in Vidya Varutht’s case (1). 


In a suit brought in 1926 by the sujjadanashin of a Muhammadan dargah 
(shrine) to recover possession of certain wakf lands from the defendants, who were 
. at one time Mujaprars (i e., attendants and servants of the shrine) and who were let 
into possession in consideration of their services as Mujawars, but had been 
dismissed in 1898 by the then Suijadanashin from their appointment as 
Mujawars : 

Held: (1) That in view of the decision in Vidya Varuths’s case (1), the 
sult did not come within the provisions of the unamended Section 10 of the 
Limitation Act, 1908. be. ig 


(2) That the title to the lands being in the plaintiff-sujjadanashin, the 
onus under Art. 144 Sch I of the Limitation Act was on the defenants, who 


relied on adverse possession as a bar, to shew that they had been in adverse ` 


possession of the lands for more than 12 years prior to the institution of the suit. 
! (a) That the defendants’ plea-of adverse possession was inconsistent with 


(1) (1921) L. R. 481. A, goa; 26 C. W, N. 537; L L. R., 44 Mad. 831,- 
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the application of Article 139 (“suit by a landlord to recover possession from a 
tenant’’), upon which they relied in the alternative. 

(4) That though at one time in 1894 the defendants asserted their title to 
the lands adversely tothe then sujjadanashin, they did not, when their claim 
was negatived by the decisions of the Courts in 1897, persist in their contention 
that they were owners, and after their dismissal from office as Mujawars in 1898, 
they were content to occupy the position of attendants and servants of the shrine, 
and claimed merely a right, as such, to render services at the shrine. 

(5) That the defendants’ continued possession of the lands since their 
dismissal in 1898, and their continued performance of services as Mujawars, 
without any further assertion of title as owners and proprietors of the suit 
lands, was therefore consistent with their being allowed to remain in occupation 
by the leave and license of, and not adversely to, the Sujjadanashin. 

(6) That, under the circumstances, and on the evidence, the defendants had 
not discharged the onus that lay upon them, under Article 144. of proving the 
adverse possession relied on, and the plaintiff Sujiadanashin’s suit for possession 
was consequently not barred by limitation. 


To constitute “adverse '’ possession, the possession required must be ade- 
quate in continuity, in publicity, and in extent, to show that it is possession 
adverse to the competitor : Radhamont Debi v. Collector of Khulna (1) followed. 

The law of limitation applicable to a suit is the law in force at the date when 
such suit is instituted, and not an amending law which comes into operation 
during the pendency of the suit. 


Judgment of the High Cowt, Allahabad, affirmed, but on different grounds. 


Appeal No. 17 of 1932 against the judgment of the High Court, 
-Allahabad, dated the 24th July 1930, affirming the decree of the 
First Subordinate Judge of Saharanpur, dated the roth January 
1927. l 
The question for determination on the appeal was, whether 
the plaintif-respondenť’s suit, as Sujjadanashin of a shrine, to eject 
the defendants-appellants (who were Mujawars, or attendants at 
the sbrine) from certain wakf lands, was barred by the adverse 
possession-of the defendants-appellants, 


The Courts below were of the opinion that no question of 
adverse possession could arise so long as the defendants continued 
to perform services as Mujawars, and further, that as the provisions 
of Section 10 of the Limitation Act were applicable the plaintiff 
Sujjadanashin could follow up the trust property in the hands of 
the defendants Mujawars without any bar due to limitation. 

The Defendants appealed to his Majesty in Council. 

DeGruyther K. C. and Sir T. J. Strangman for the Appellants ; 
The lands in suit being wakf could not said to be vested in the 


(1) (900) LR. a7 J. A. 1963 L L. Ra 27 Cale, 9439 
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Mujawars in trust for any specific purpose; Vidya Varutht’s case 
(1). Section 10 of the Limitation Act was therefore wrongly 
applied by the Courts in India. (Refers glso to Kaw Sim Tek 
v. Chuah Hooi Gnoh (2) appeal from Strait Settlements ; Annamalai 
v. Muthukarapun (3). 

As the suit was instituted in January 1926, it is unaffected by 
the Amending Act I of 1929, which declares that for purposes of 
Section ro of the Limitation Act, wakf property sball now be 
deemed to be property vested in the manager as trustee. 

As the Mujawars were dismissed from office 20 years before 
suit and continued thereafter in possession, the suit was clearly 
barred by article 144, or, on the footing that they were tenants at 
will, by article 139: Molunt Bhugwan Ramanuj v, Ramkrishna 
Bose (4)e 

Dunne, K. C. and Jinnak for the rst Respondent (Plaintiff) ; 
On the evicence, the plea of adverse possession fails. So long 
as the Mujawars retained possession of the land made over to them 
in lieu of services, their possession was merely permissive. ‘Though 
they continued in possession even after their dismissal in 1898, 
there was no change in the nature and character of their posses- 
sion. The land was never surrendered to the Sujjadanasbin. 
Possession cannot be adverse in the absence of a claim of title to 
the ownership or an astertion of right. 

LeGruyther, K. C. replied. 

Their Lordships’ judgment was delivered by 

Sir Lancelot £anderson :—This is an appeal by defendants, 
and the representatives of defendants who have died since the 
institution of the suit, against the judgment and decree dated the 
24th of July, 1930, of the High Court of Judicature at Allahabad, 


confirming the decree of the First Subordinate Judge of Saharanpur ' 


dated the roth of January, 1927. . 

The question which falls for determination in the appeal is 
whether the plaintifs suit to recover possession of certain lands 
from the defendants is barred by limitation, ; 

Both the Courts in India held that, in-view of the provisions of 
Section ro of the Limitation Act, 1908, the suit was not barred. 

The result was that the Subordinate Judge decreed the plaintiff’s 
suit, and the defendants’ appeal therefrom to the High Court was 
dismissed with costs. 


(1)> (1921) L. R 481. A. 302; I L. R. 44 Mad, 831. , 
(2) (10921) L. Ro49 1. A 37. 3 
(a) (930) L. R. s8 I. A.1; 54C. L J. 175 

(4) (1919) 26 C, W. N. 723, 
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The plaintiff’s case is that— 

“The entire village’ Piran Kalliar Sharif, pargana and tahsil 
Rurki, district Sahanpur,- has been made wagfot generation after 
generation and womb after womb from the time of the rule of the 
Moghal Emperors for the expenses of the dargah (shrine) of Hazrat 
Makhdum Ala-ud-din Ali Admad Sabir Saheb ‘Quds-allah Sirra- 
bulaziz’ (May God sanctify his cause) situate in the aforesaid village 
and for maintenance of the Sajjadanashin of the shrine generation 
after generation and the plaintif as Sefjadanashin is the manager of 
the wag/, ” 
and that allthe defendants except certain named defendants are: 
mujawars. 

It was alleged that the predecessors of the plaintiff settled the 
ancestors of the s#ujawars in the said village and the Sanztanashin 
for the time being, in return for their services in connection with 
the shrine, allowed the mujawars to occupy the lands in suit, being 
part of the wag/ lands, for their maintenance. 

The plaintiff is the present Sajjadanashin of the said wagf pro- 
perty, and the other parties to the suit were at one time musazars, 
i, ¢., servants of the shrine and their assigns. 

Both Courts have held, and itis not now disputed, that the 
entire village was dedicated in wagf for the maintenance of the 
above-mentioned shrine and for the maintenance of the Safja- 
danashin, 

It appears that in 1758 the ancestors of the mufawars executed 
an agreement in favour of the then Sajjadavaskin. This was 
obviously entered into for the protection of the wagf and as a 
safeguird against the assertion of any adverse title by the 
mujawars. 

The following passage therein is material:as showing,the relations 
and positions of the respective parties :— 

“We do not in any way inerfere with the village or the monas- 
tery. The Sajjadanaskin is owner of the entire village and the 
shrine. If hereafter we make any sort of claim, it shall be false 
under the holy Mohammedan law. We relinquish our right to the 
roc bighas pukhia of amlak land andthe half share of sugar and 
bread which had-been given by the Sajjadanashin’s ancestors to our 
grandfather, because the Sajjadanashins are the proprietors of the 
village and the monastery. If they allow us to continue to sweep 
the holy shrine, they are the proprietors, and if they dismiss us and 
appoint another to sweep itin our place they are the proprietors. 
We have no claim of any sort.” 


~ ” 
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The Courtsin India having held that the entire village was 
included in ibe wagf, that the plaintiff was the Sajjzdanashin, 
and that the defendants (other than their transferees) had been 
in possession of the lands in suit as mujawars of the shrine, came 
to the conclusion that the mujawar defendants could not set up 
adverse possession, although they had been dismissed from their 
appointment as mujawars of the shrine in 1898%,, #.¢, about 18 
years before the suit was brought, and had remained in possession 
ot the lands in suit until the cate of the suit, viz, 29th January, 
1926, 

The ground of their decision, as already stated, was that Sec- 
„tion ro of the Limitation Act, 1908, applied. 

The section is as follows :— 


“ Notwithstanding anything hereinbefore contained, no suit 
against a person in whom property has become vested in trust for 
any specific purpose, or agiinst his legal representatives or assigns 
(not being assigns for valuable consideration), for the purpose of 
following in his or their bands such property, or the proceeds 
thereof, or for an account of such property or proceeds, shall be 
barred by any length of time. 

section ro was amended by Section 2 of the Indian Limitation 
{Amendment) Act, 1929, which provided as follows :— 

“2. In Section 10 of the Indian Limitation Act, 1908 (herein- 


after referred to as the said Act), the following paragraph shall be 
inserted, namely :— 


‘For the purposes of this section any property comprised ina 
Hindu, Muhammadan or Buddhist religious or charitable endow- 
ment shall be deemed to be property vested in trust fora specific 


purpose, and the manager of any such property shall be deemed to 
be the trustee thereof,’ ” ` 


@ 
It was provided by Section 1(2) that the said Amendment Act 
should come into force on the rst January, 1929. 


The suit, which is the subject of this appeal, was brought on the 
29th January, 1926, and the question whether it was then barred by 
limitation must depend upon the law of limitation which was appli 
cable to the suit at that time. 


The provisions, therefore, of the Amendment Act of 1929 are not 
applicable, and the question is whether the unamended Section 10 
of the Limitation Act of 1908 is applicable to this suit. 


In order to bring the suit within that section it would be neces- 
sary for the plaintiff to show that the lands in question had become 
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vested in the defendants in trust for a specific purpose, or that they 
were the assigns of the Sajjadanashin, in whom the lands had 
become vested for such purpose. 

Now, it had been held by this Board in the judgment which was 
delivered by Mr. Ameer Ali in Vidya Varuthi Thirtha v. Balusamt 
Ayyar (1), that the Mahomedan law relating to trusts differed 
fundamentally from the English law. 

It was said that— 

It owes its origin to a rule laid down by the Prophet of Islam, 
and means ‘the tying up of property inthe ownership of God the 
Almighty and the devotion of the profits for the benefit of human 
beings? When once it is declared that a particular property is wak/, 
or any such expression is used as implies wakf, or the tenor of the 
document shows, as in the case of /ewan Doss Sahu v. Shah 
Kubeeruddin (2), that a dedication to pious or charitable purposes 
is meant, the right of the was/is extinguishe] and the ownership is 
transferred to the Almighty. The donor may name any meritorious 


, Object asthe recipient of the benefit. The manager of the wakf is 
-tbe wutawalli, the governor, superintendent, or curator. In Jewan 


Doss Saku’s case (2) the Judicial Committee call him ‘procurator.’ 
That case related to a Akankahs, a Mahommedan institution ana- 
iogous in many respects to a math where Hindu religious instruction 
is dispensed. The head of these &#ankahs, which exist in large 
numbers in India, is called a sajjadanashin. We is the teacher of 
religious doctrines and rules of life, and the manager of the institu- 
tion and administrator of its charities, and has in most cases a larger 
interest in the usufruct thanan ordinary mufawalii. But neither 
the sajjadanashin nor the mutawalli has any right in the property 
belonging to the wakf; the property is not vested in him and he is 
not a ‘trustee’ in the technical sense, ” 

After a reference to the provisions of Sectiof ro of the 
Limitation Act, 1998, the judgment proceeds as follows, at 
page 315 :— 

“The language of Section ro gives the clue to the meaning and 
applicability of Article 134. It clearly shows that the article refers 
to cases of specific trust, and relates to property ‘conveyed in trust.’ 
Neither under the Hindu law norin the Mahommedan system is 
any property ‘conveyed’ to a shedait or a mutawalli, in the case of a 
dedication. Nor is any property vested in him; whatever property 
he holds for the idol or the institution he holds as manager with 


(1, (1931) L. R. 481. A. G02 (312). 
<2) (1849) 2 M1, A. 300; 6 W. R. (P, C.) 3. 
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certain beneficial interests regulated by custom and usage. Under 
the Mahommedan law, the moment a wakf is created all rights of 
property pass out of the wafif, and vest in God Almighty. The 
curator, whether called mutawali or safjadanashin, or by any other 
name, is merely a minager. He is certainly not a ‘trustee’ as under- 
stood in the English system. ” 

It was stated that the amendment hereinbefore mentioned of 
Section 10 by the Act of r929 was effected in consequence of the 
above-mentioned decision. 

Their Lordships are of opinion that, in view of the above- 
Mentioned decision (which apparently was not brought to the 
attention of the learned Judges who adjudicated upon this case), 
it must be held that the suit did not come within the provisions 
of Section 10 as it stood unamended at the time of the institution 
of the suit, and consequently that the decision of the Courts in 
India cannot be supported on the above-mentioned ground. 

It was aigued by the learned Counsel for the appellant-defen- 
dants that if Section ro did apply to this suit, the defendants 
were assigns of the plaintiff for valuable consideration, and that 
therefore the section did not apply. 

In view of the above-mentioned conclusion of their Lordships, it 
is not necessary to express any opinion on this argument. 

The learned Counsel for the plaintiff, however, argued that 
_ although the plaintif could not succeed on the above-mentioned 
point, he could uphold the judgment of the Courts in India on 
another ground. ; 

It was urged by him that inasmuch as the defendants relied 
upon Article 144 of the first schedule of the Limitation Act, 1908, 
it was necessary forthe defendants to show that they had been 
in adverse possession of the lands in suit for more than 12 years 
prior to the? institution of the suit. The learned Counsel drew 
attention to the fact that the fourth issue settled in the Trial 
Court was as follows :—- 

4. “Whether the defendants have been in possession for 
more than 12 years, and has their possession become adverse 
and proprietary, and is the suit therefore not maintainable?” 
and that the defendants had not succeeded in obtaininz a decision 
in their favour on that issue by either of the Courts in India. 

It is clear that the learned Judges of the High Court did not 
decide this issue: they based their conclusion on Section ro of 
the Limitation Act, and therefore it was not necessary for them 
to go further. 
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The learned Subordinate Judge referred to the said fourth issue 
and the question of adverse possession, but he too held that 
Section 10 of the Limitation Act, 1908, was applicable to the case, 
and that therefore no question of limitation arose. 

In view of the absence of any findings by the Courts in India 
upon the above-mentioned material issue, their Lordships have 
considered whether the case should be remitted to the Courts in 
India in order that a specific finding might be arrived at in this 
respect. 

But having .iegard to the fact that the suit was instituted 
nearly eight years ago, that the value of the lands in suit is not 
very large, and that, as far as they are aware, no evidence, beyond 
what appears in the record, could be produced, their Lordships 
have come to the conclusion that the issue should be disposed of 
upon the evidence which is now before them. 

The main argument on behalf of the appellants in respect of 
this part of the appeal related to Article r44 of the Schedule of 
the Limitation Act, 1908, and to the allegation that the possession 
of the defendants mujawars had been adverse for more than twelve 
years before the institution of the suit, 

The learned Counsel for tbe appellants referred to Article 139 
as well as Article 144. It may be noted at once that the appel 
lant’s plea of adverse possession is obviously inconsistent with 
the application of Article 139, which relates to the case of a land- 
lord suing to recover possession from a tenant. 

The grounds mainly relied upon as supporting the plea of 
adverse possession were as follows :— 

In May, 1894, the mujawars brought a suit against Zahur-ul- 
Hasan, who was then the Sajjadanashin, praying for a declaration 
that “the plaintiffs are the owners of two out of five shares in 
20 biswas (i.e, the entire 20 diswa village being divided into five 
shares, the plaintiffs are the owners of two of them).” 

The plaintiffs claimed further to be mufwalrs of the shrine of 
Ala-Oddin. 

The Subordinate Judge dismissed the suit. The mujawars 
appealed to the High Court of Judicature at Allahabad, which 
dismissed the appeal with costs in 1897. 

In 1898 Zahur-ul-Hasan, the then Sajjadanashin, dismissed 
the mujawars from service at the said shrine of Ala-Uddin, and 
appointed others in their places, 

The tmujawars, however, were allowed to remain in possession 
of the lands now in suit. It appears that there are two other 
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shrines in the said village, and that the mujawars claimed to 
be attendants of all three shiines and to be entitled to perform 
the services connected therewith. 


In 19601 the mujawars brought a suit against Zahur-ul-Hasan 


alleging their right to act ag attendants of the three shrines, that 


Zabur-ul-Hasan, the Sajjadanashin, had obstructed them in the 
performance of their duties in one shrine (f.e., the shrine of Ala- 
Uddin), and that he threatened to interfere with the performance 
of their duties in the other two shrines, and they claimed an 
injunction to restrain the defendant from obstructing the plaintiffs 
in the performance of their duties and collection of fees. 


The Afunsif, who tried the case, dismissed the suit with costs, 
and this decision was affirmed on appeal. It was held that the 
mujawars were liable to be dismissed and had been properly 
dismissed from their office in respect of the said shrine of Ala- 
Uddin. This was in 1902. 

It is to be noted that in this last-mentioned litigation no claim 
was made by the mujawars to be owners of the lands occupied by 
them or that they were mutwalis. 

Their claim was limited to aright to perform services as atten- 
dants at the shrines. 


This ltigation.and the allegations therein of the muyawars, 
- in their Lordships’ opinion, are quite inconsistent with the 
mujawars setting up a title to the lands occupied by them adversely 
to the Savjadanasiin, On the other hand, they are consistent 
with the contention of the plaintiff that the muxjawars had 
acquiesced in the decrees of the Courts in the 1894 suit which 
decided that the mujawars were not owners of the lands, and 
that consequently in the ygor suit the msawars were asserting a 
right to act as attendants at the shrines under the supervision of 
the Sajjadanashin and no more, 


On behalf of the appellants reliance was placed upon an 
agreement alleged to have been made in January, 1815, between 
the mujawars and the then Sajjadanashin, by which the village 
was divided into five shares, of which the mxfawars were to have 
two shares, and upon the fact that the mujawass were subse- 
quently recorded as the proprietors of such shares. It is difficult 
to understand how this came about, for the lands in the village 
were undoubted wakf, and the Sajjadanashin could not convey 
any valid title in such lands to the mujawars, and as long as the 
mujawars remained in possession of the lands by reason of the 
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services which they rendered to the shrines, no question of posses- 
sion adverse to the Sajjadanas/iin could arise. 

It is not necessaiy for their Lordsbips to refer in further 
detail to the evidence, except to notice that no witness was 
called to support the case of the appellant mujawars, who relied 
entirely on the documentary evidence. 

Their Lordships, having considered all the evidence in the 
case, are of opinion that the muzawars in or about the year 1894 
undou btedly did assert their title to the landsin suit adversely to 
the predecessor of the plaintiff in this suit, the then Saj/adanashin ; 
but when the suit, which was brought by the smujsawars, was 
decided against them, they did not persist in their contention that 
they were owners and mtufwahs ; they were content to occupy the 
position of attendants and servants of the shrines, and they then 
limited their contention to an assertion of their right to perform 
the services in connection with the three shrines without obstruction 
from the then Safjadanashin. 

When this further contention was decided against them in 
1903, they were allowed to remain in occupation of the lands by 
the Sajjadanashin. 

In considering the effect of this continued occupation of the 
lands it must be remembered that the mujawars, the predecessors 
of the appellant-defendants , had been let into possession of the 
lands in consideration of their services as attendants at the shrine 
of Ala-Uddin, and though they were dismissed from attendance 
at that shine, they claimed to be entitled to render services and 
to collect fees, as mujawars, at the other two shrines in the village, 
and apparently they were permitted so to do. 

Their Lordships are of opinion that the facts relating to the 
period subsequent to the yedr 1903 are consistent with the occu- 
pation of the lands by the appellant-defendants being by the leave 
and licence of the Safjadanashin, which was induced through the 
mujawars continuing to perform the services at two of the shrines 
in the village. 

There is no doubt that the title to the lands was in the plaintiff, 
and the onus was on the appellant-defendants to prove the adverse 
possession relied on. 

In the words of Lord Robertson, when delivering the judg- 
ment of the Board in adhamoni Debi v. The Collector of 
Khuina, (1) “The possession required must be adequate in 


(1) (1900) L. R. a7 1 A. 136 (140); L L. R. 27 Cale. 943 (952). 
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continuity, in publicity, and in extent, to show that it is possession 
adverse to the competitor,” 

Their Lordships for the reasons above-mentioned are of 
opinion that the appellant-defendants have not discharged that 
Onus. 

It is necessary to refer to one other matter, viz., the fact that 
certain transfers were made by some of the mujawars ; but the 
Subordinate Judge stated, and it has not been disputed, that the 
transfers which hane teen impeached were made within twelve 
years of the institution of the suit and so no question of limitation 
arises as to them. ‘There were apparently other transfers of older 
date, but these were transfers between the mujawars inter se and it 
has not been shown that any of such transfers was made with the 
knowledge of the Sajjadanashin, so that such transfers cannot be 


relied on as showing that the possession of the mujawars was — 


adverse to the Sasjadanashin. 

For the above-mentioned ieasons their Lordships are of opinion 
that the appeal should be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

Douglas Grant and Dold: Solicitors for the Appellant. 

il, S. Z. Polak & Co: Solicitors for the Respondents. 


KJR Appeal dismisses. 


PRESENT : Lord Afacmillan, Sis John Walhs an@ Sis 
George Lowndes, 


i JAGANNATH AND OTHERS 
v. 
SHRI NATH AND OTHERS, 


[ON APPEAL FROM THE HIGH COURT or JuDICATURE 
AT ALLAHABAD. | 


Hindu Law-—Foint Family p operty—Sile effected for family necessity and 
for payment of vendor’s antecedent debis—Reasonable enquiries by vendee 
as to existence of necessity—Collusive suit to set aside sale-~Delay in 
suing, effect of. 


In a suit by the sons and grandsons of a Hindu yendor to set aside a sale 
of joint family property, held, on the evidence ;— 
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1. That the defendant-vendee acted honestly and made due enquiries 
from the vendor’s creditors as to the existence of the necessity for the 
sale, 

2. That having regard to the great lapse of time (the suit being brought 
on the last day of limitation), the vendee could not be expected to give strict 
proof of necessity as to each item of the sale consideration. 


3. That the suit was clearly a collusive one and the minor plaintiffs were 
merely figare-heads, the real plaintifis being the defendants Nos. 4 and 5 (one 
of the sons and grandsons of the vendor), who were impleaded as pro forma 
defendants and who had deliberately withheld their evidence, which would have 
shown how the rest of the consideration was applied. 


4. That the sale being effected for family necessities and for the payment 
of the vendor's antecedent debts, was binding on the joint family, and the suit 
should therefore be dismissed. 


Gauri Shankar v. Kwan Singh (1), and Mast? Ullah v. Damodar Prasad 
(2), followed, 
Judgment of the High Court (Allahabad), reversed. 


Appeal No, 31 of 1932 from a decree of the High Court, 
Allahabad, dated the 18th November, 1929, which varied a decree 
of the Subordinate Judge of Allahabad, dated the 4th December, 
1924, and passed a decree in favour of the plaintiffs-respondents 
for possession of the property in suit on condition of the plaintiffs 
paying into Court a sum of Rs. 3346. 


In the suit giving rise to the appeal the plaintiffs-respondents 
were seeking to avoid a sale deed dated the 13th September, roro 
executed by their ancestor in favour of the defendant-appellant 
on the ground that the transfer was unauthorized and was not for 
legal necessity. The trial judge found that the entire considera- 
tion was supportei by legal necessity, and further found that the 
vendee had made enquiries to satisfy himself that a necessity 
existed. On appeal, the High Court examined the warious items 
of the sale consideration and did not agree with the Cowt below 
with regard to several heads. In the result, they held that the 
vendee had failed to prove that he had made due enquiries and 
was Satisfied that the whole of the sale consideration (Rs. 6000) 
was required for legal necessity. They came to the conclusion 
that only Rs. 3346 out of Rs. 6000 had been proved to be for 
legal necessity, and passed a decree in favour of the plaintiffs for 
possession of the property transferred on condition of their paying 
to the vendee the said sum of Rs. 3346. , 

(1) (1927) 47 C.L. J. 7;32 C. W. N. 257 (PC) 


(2) (1926) L. R, 53 1. A. 204; 31 C. W. N. 293. L. R. 48 All. 518; 44 
C. L. J. 321 
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Against the said decree of the High Court, the defendant-vendee 
appealed to His Majesty in Council. 


J. M. Parikh for the Respondents took the preliminary objec- 
tion that the appeal was not competent. The High Court, in 
granting leave, found that the value of the property at the date of 
the suit and at the date of the petition for leave to appeal was Rs. 
11, 500 and Rs. 12, 500 respectively, but it is submitted that under 
section 110, C. P. C., the value of the subject-matter of the suit in 
the Court of First Instance is not the value of the property sold at 
the time of the suit but that it is the consideration, in this case 
Rs. 6000, paid for the property. It is further submitted that the 
amount or value of the subject matter in dispute on appeal to 
His Majesty in Council is Rs, 2654, the amount for which the 
High Court held that there was no legal necessity. 


Their Lordships overruled the objection. 


Wallach and W. Dutt for Appellants: The appellant-vendee 
having acted in good faith and after due enquiries as to the 
existence of the necessity, the sale ought to be upheld si tofo: 
Sri Thakur Ram Krishna v. Ratan Chand (1); Gauri Shankar v. 
Jiwan Singh (2); Hunooman Persaud’s case (3); Sri Krishna Das v. 
Nathu Ram (4); Ram Sundar Lal v. Lachwmi Narain (5). 


Parikh for the Respondents: The High Court were right in 
their finding that the vendee had failed to prove that he had made 
sufficient enquiries to satisfy himself that Rs. 6000 were required 
for legal necessity. The onus probandi was undoubtedly on the 
vendee; Amarnath Sah v. Achan Kuar (6), 


(Their Lordshifs commented on the fact that the suit was 
brought on the last day of limitation). 


No reply was called for. 
Their Lordships’ judgment was delivered by 


Sir John Wallis: Thisisa suit of the usual character to set 
aside a sale of joint family property by one Mathura Prasad, from 


(1) (1931) 53 C. L. J. 561; 35 C. W. N. Sqr. 

(2) (1927) 47 C. L. J. 7 ; 32 C. W. N. 257. 

(3) (G85 6M. I A. 393. 

(4) (1936) 45 C. L. J. 386; 31 C.W. N. 462; LLR 34LA79;LL. R. 
49 All. 149 (P.C.) 

(s) (1929) L L. R, 51 All. 4903 33 C W. N. 669 (P. C.) 

(6) (1892) 1. L. R. 14 AIL 420; L. R. 19 L A, 196. 
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whom the plaintiffs and the fourth and fifth defendants are descen- 
ded, as shown in the following pedigree :— 
Mathura Prasad (died 1918). 





+ 


| | : 
Basdeo Sidh Narata Ram Pratap (Deft. No. 4) 
(died 1895). (died 1919). died 1931). 


! 


| 
| 3 Sons (Pltis 9, 10 and 11). 


| eee ae nnn EL eRe 


| | 
Batuk Raghu Nath 





| (PUHE No. 7) (PRF No. 8). 
| | let 
Bisheshar Nath Bhairon Nath Shri Nat 
(died 1905). (Deft. No. 5). (Pitf. No. 1). 
| | 
| | | a | 
jJagtamba Ramanand Satdeo Gayetri Suba Lal 
Prasad (Pitf No 3). (PHE. No. 4). Prasad (Pltf No. 6). 
(PHE, No. 2). (Pitf. No. 5). 


It was alleged in the plaint that Jagannath, the first defend- 
ant, had induced Mathura Prasad, who was blind and deafanda 
very old man, to execute a sale deed in his favour on the 13th 
September, 1910, of semindari property belonging to the joint 
family, and worth about Rs. ro, oco, without any lawful necessity, 
for an inadequate consideration of Rs. 6,000, which was in great 
part fictitious. It was also alleged that he had cleverly induced 
the fourth and fifth defendants, Ram Pratap, one of Mathura’s sons, 
and Bhairon Nath, one of bis grandsons, to witness the sale deed by 
tempting and misleading them. 


The first defendant in the written statement fied on behalf 
of himself and his minor sons, the second and third defendants, 
denied that the property was joint family property, and alleged 
that the sale deed had been executed by Mathura for the payment 
of antecedent debts and for the lawful necessities of the joint family 
by the advice of, and in consultation with, his son, Ram Pratap, and 
his grandson, Bhairon Nath, the fourth and fifth defendants. 
Rs, 6, oco was a fair and proper price, and none of the considera- 
tion was fictitious. The sale had not been questioned during the 
lifetime of. Mathura, the vendor, who had survived for nine years, 
and the suit, which was filed on the last day before it would have 
become statute-barred, was baired by acquiescence. The chief 
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reason for bringing. it was that Jagtamba Prasad, the second 
plaintiff, had recently passed the ER examination and begun 
to carry on litigation. 

None’ of the plaintifi’s family who knew anything about the 
sale or the circumstances attending it were put into the box, 
Only three witnesses were called for the plaintiffs; of these, the 
first plaintiff, Sri Nath, had been living elsewhere for seven or 
eight yeats before the sale, and the second plaintiff, the aforesaid 
Jagtamba, was only twelve at the date of the sale, They 
and another witness gave evidence that the suit property was 
‘ancestral, i 

Jagtamba also deposed that Mathura was blind and'deaf for 
some years before the execution of the sale deed. In cross 
examination he stated that Mathura’s sons, Sidh Narain, who, 
according to the plaint pedigree, was 38 at the date of the sale, 
Ram Pratap, who was 36, and his grandson, Bhairon Natb, who 
was 25, had never made any attempt to get back the property. 
He himself had instituted this suit within a year of his beginning 
to practise asa mukktfar, but. could not say why Ram Pratap and 
Bhairon Nath, who were the eldest members of the family, had 
not joined as plaintiffs, as he had never asked them. Nor could 
he say how they were induced and tempted to witness the sale 
deed, as alleged in the plaint. He had inquired, but had been 
told it was a secret. 

Their Lordships have set out this evidence because, in their 
‘opinion, it has an important bearing on the case which has not 
been noticed in the judgment of the High Court, which reversed 
‘the judgment of ‘the Subordinate Judge and decreed the suit. | 

The sale deed (Exhibit A) set out that Rs. 900 had been paid 
in cash, and bath Courts found that the money was obtained for 
‘necessary purposes. Adding Rs. 119 for registration expenses, 
there remained a balance of Rs. 4,981, which was left in deposit 
with the vendee to be paid to specified creditors, under six 
heads :— 


(1) A mortgage dated the 4th October, 1907, executed 
l by Mathura Prasad in favour of Suraj Pratap and 
others ae “a 4,780 
(2) Debts due to Suraj Pratap, his brother, Krishna Dat, 
and his father, Sheo Garul Ram, under unrégis« 
tered bonds in respect of interest due on the 
above bond, item No. (1) ss me 15370 
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(3) A debt due to Prabhu Nath, Brahman, on the basis 


of unregistered bonds A ee 325 
(4) A debt due to Parmeshar in respect of an unregis- 

tered bond in Hindi ene see 950 
(5) A debt due to Kedar Nath in respect of an oe 

tered bond in Hindi 4 675 
(6) A debt due to Jamuna Datt in eaten of unregis- 

tered bonds ae 491 


The High Court allowed items 1 and 5 ana so much of item 2 
as represented interest due under the mortgage mentioned in 
item r. The balance due under item 2 was said to have been 
borrowed in separate sums, which were included in the unregistered 
bond for Rs. 1,370. 

As regards items 3, 4 and 5, it was also recited that they were 
due by the vendor under unregistered bonds, and that the 
vendee was to take back these bonds executed by the vendor 
and keep them as authority. When, however, the defendant 
came to pay these debts it turned out that there weie no such 
unregistered bonds executed by the vendor for the amounts 
specified, but bonds or promissory notes for smaller sums, making 
up the totals, some of them executed by Mathura Prasad himself 
or by him and his son, Ram Pratap. These sums the High 
Court allowed, but they disallowed a sum of Rs. 2,654 vouched 
by bonds and promissory notes executed by Ram Prasad or 


Bhairon Nath, the third and fourth defendants. Two trifling sums 


vouched by documents executed by Bhairon’s brother, Shri Nath, 
and Batuk may be disregarded. < 

In September, Igro, when the sale deed was executed, 
Mathura Prasad, according to the plaintiffs’ own case, was an 
old and infirm man with 2 large undivided family. In the sale 
deed, which was witnessed by Ram Pratap and Bhairon Nath, 
Mathura Prasad states that he was hard pressed for money to 
pay the debts which he had incurred and to provide for impending 
household necessities, and that, as there was no other conceivable. 
way of paying his creditors, he had resolved to sell this semindan 
property. 

There is the uncontradicted evidence of the first defendant 
that the sale was settled ata meeting with Mathura Prasad, in 
which third and fourth defendants took part. This was only 
natural. as on Mathura’s death, which could not be long 
delayed, they and their children would become entitled 
to- nearly half of the joint family property, Ram  Prasad’s 
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branch to one-third, and Bhairon’s to one-ninth. There is therefore 
every reason to believe that they not only witnessed the sale deed, 
but helped to bring it about and approved of it. Mathura’s own 
borrowings, with and without Ram Pratap, show that he was in 
impecunious circumstances and constantly borrowing for the 
necessities of his large family. As it became more difficult for 
him to get about, it was only natural that he should send Ram 
Pratap or Bhairon instead of going himself, and not very surprising 
tbat the lenders should get promissory notes from them which 
might afterwards be included in a registered bond executed by 
Mathura himself, 

The first defendant says that he took care to inquire of 
all the creditors whether the debts were really due by Mathura 
Prasad, and was told that they were. The fact that he stipulated 
that he should see himself to the application of this part of the 
consideration, and get back and retain as vouchers the documents 
held by the creditors, shows tbat he was fully alive to the 
risks necessarily incident to a transaction such ag this and anxious 
to provide against them. In their Lordships’ opinion these facts 
raise at least a prima facie case that the sale was effected for 
family necessities and for the payment of antecedent debts due by 
Mathura and so was binding on the joint family. 

In Gauri Shankar v., Jirvan Singh (1), Lord Shaw made the 
following observations s 

“ He [the Subordirate Judge] adds this pregnant remark: ‘It is 
also to be considered that the suit has been brought long after the 
execution of the sale deed, when it is not easy for the vendees to 
adduce strong and perfectly satisfactory evidence about each item 
of the sale consideration.’ These views of the Subordinate Judge 
have the approval of their Lordships. ” 

In Masit* Ullah v. Damodar Prasad (2), where the plaintiff 
sought to set aside a sale of joint family property by his 
great grandfather and his father was impleaded as a defendant and 
did not give evidence, though as the man who had used the largest 
part of the consideration money forthe disbursement of ancestral 
debts he could have told in his evidence how the sum of Rs. 2,000 
was applied, it was held, as stated in the headnote, that the suit 
should be dismissed, as the plaintiff was liable for his great grand- 
father’s ancestral debts, and the father, who was in collusion 
with his son, had deliberately withheld his evidence, which would 

(1) (1927) 47 C. L. | e W. N. 257 


a R. 531. A, 204; 31 C. W., N. 293; LL. R. 48 All. 518; 44 
` . 3a 
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‘have shown how the rest of the consideration was applied. The 
„present case is even stronger. Ram Pratap and Bhairon Nath, 
the fourth and fifth defendants, are the eldest members of the 


family and heads of their respective branches, which are entitled 
to: nearly one-half of the joint family properties. They were 
Mathura’s right hand men and borrowed practically allthe money 
which has been disallowed by the High Court, and are therefore 
in a better position than anyone else to say whether it was applied 
for the necessary purposes of the family. They have allowed 
their children, who are all minors but one, to figure as plaintiffs 
and have themselves been impleaded as the fourth and fifth 
defendants. ‘They have not gone into the box in support of the 
plaintiffs’ case, in which they are so largely interested. Possibly 
to provide them with some sort of excuse for not doing so, they 
have been charged inthe plaint with fraud in bringing about the 
execution of the sale deed which they witnessed. No evidence of 
any fraud on their part was given at the trial, and the second 
plaintiff stated he could not say wherein the fraud consisted, as 
he had been told it was a secret. 

In these circumstances their Lordsbips have no jedan in 
holding that this also wasa collusive suit, and that the conduct 
of the fourth and, fifth defendants affords ample corroboration 
of, the other evidence that this sale was effected for necessary 
family purposes. They are therefore of opinion that the appeal 
should: be allowed, the decree of the High Court reversed, and the 
decree of the Subordinate Judge restored, and they will humbly 
advise His Majesty accordingly. The plaintifi-respondents will 
pay the appellants’ costs both here and in the High Court. 


T. L. Wilson & Co.: Solicitors for the Appellants. 
H. S. L. Polak & Co.: Solicitors for the Respondents, 


Ka J. Re Appeal allowed. 


VoL. Ll4.) PRIVY COUNCIL: 


PRESENT: Lord Macmillan, Sir John Wallis, and sh 
George Lowndes: 


x 


THE BHARAT INSURANCE COMPANY LIMITED- 
ni fs & = 
THE INCOME TAX COMMISSIONER, 

THE PUNJAB, LAHORE. 


[ON APPEAL FROM THE HIGH COURT or JUDICATURE AT. LAHORE], 


indian Income Tax Act, (XI of 1922}, Sec. 10, sub-Sec. (2), clause ix—Ex- 
penditure incurred solely for the purpose of earning profits—Insurance 
Company distributing share of profits among participating policy-holders— 
Liability of such profits to be assessed to income tax-——-Subsequent applica- 
tion of profits, tmmatertal—Legistative alteration of the law, as settled by 
previous decisions, raises no inference that the decisions were wrong. 


The hability of an insurance company to be assessed to income tax in 
respect of the whole of the profits earned, by it in carrying on its business 
(i.e , the sum by which the income earned in the business exceeded the expen- 
diture incurred in earning it), is not affected by the fact that the company 
had bound ttself by its contract with its participating policy-holders to pay them 
go percent of the profits made in the participating bianch of the business. _ 


Held, accordinely, that the share of profits allotted by the appellant cort- 
pany to the participating policy-holders was part of the profits earned by the 
company in carrying on its business and so assessable to income tax, and could 
not be regarded as an expenditure incurred solely for the purpose of earning 
the profits within the meaning of the Income Tax Act, 1922, section 10, 
sub-sec. (2), clause ix. 


‘A payment out of profits and conditional on profits being canes is aor a 
payment made to earn profits. 


Profits earned by the company attract tax as and when they come into 
existence, however they might-be dealt with afterwards, and whatever the 
company mighbe bound by their contract to do with them, i. e.. the income 
tax authorities are not concerned with the subsequent application of ‘the 
piofits. 


Last y. London Assurance Corporation (1), (decision of the majority, Lord 
“Blackburn and Lord Fitzgerald, in the House, of Lords, and of ney L. Ts 
in the Court of Appeal) followed. 


Mersey Docks and Harbour Board v. Lucas (2); Gresham Life Aisian 
‘Co. v. Styles (3) and Pondicherry Railway Co. v, Income Tax Commissioners, 
(4), relied on. 


(1) (1885 10 A.C. 498; 14 Q. B. D, 239. 
(2) [1883] 8 A. C. 891. 

(3) [1892] A. C. 309. 
(4) (1931) L. R. 58 I. A. 239 ; 54 Ci Ls J. 381. 
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An alteration, by the Legislature, of the law as Settled by previous deci- 
sions of the Courts, does not raise any inference that those decisions were 
wrt ong, 


Judgment of the High Court, Lahore (I. L. R, 12 Lah. 704 } affirmed, 

Appeal No. 67 of 1932 froma judgment of the High Court, 
Lahore, dated the 27tn February, :931, delivered on a reference 
made under section 66 of the Indian Income Tax Act, 1922, by 
the Commissioner of Income Tax, Lahore. 


The question for decision was whether a sum set apart by the 
appellant Insurance Company out of the profits of its business 


for payment to policy-holders who under the terms of their con- 


tracts were entitled to participate in such profits, was assessable 
to income tax in the hands of the company. The High Court 
answered the question in the affirmative, following in this respect 
the majority decision of the House of Lords in Zast v., London 
Assurance Corporation (1). 


The judgment of the High Court is reported in 132 Indian 
Cases, p. 861. 


DiGruyther K. C. and Wallach for the Appellant Company : 
The High Court were wrong in basing their decision upon the 
judgments of the House of Lords in Zas¢v. London Assurance 
Corporation (1), which proceeded expressly on the construction 
of section 54 of the then English Income Tax Act of 1842. In 
the absence of a similar provision in the Indian Act, Zas?’s case 
(1) cannot apply, and we further rely on the reasonings contained 
in the judgments of Day J. in the Queen’s Bench Division ; of 
Brett M. R. and Cotton L. J., in the Court of Appeal, and in the 
dissenting judgment of Lord Bramwell in the House of Lords, 
(12 Q. B. D. 389; 14 Q. B. D. 239; I0 A. C. 438). Refers 
also to Styles v. New York Life Insurance Co. (a), a mutual assurance 
office. 


As the participating policy-holders were admittedly not the 
constituents of the company, the amount which the company was 
bound, by their contract, to set apart as bonus could not be treated 
to forma part of the profits of the company. They were in the 
nature of outgoings necessary to earn the profits, which must be 
deducted before you can arrive at profits. It was an expenditure 
which was made in factin order to get the receipts from the com- 
pany’s customers (per Brett M. R. in rg Q. B. D. 239). The profits 


(1) [1885] 10 A. C. 498; 14 Q. B. D. 239 
(2) [1889] 14 A. C. 381. f 
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are what remains after deducting all outgoings from all income. 

Reginald Hills (Dunne K. C. being absent), for the Respondent : 
We submit that Zasfs. case (t) was rightly decided and is preci- 
sely in point, and it was not (as the appellant contended) based on 
the provisions of section 54 of the English Act of 1842. The sums 
returned or returnable to the participating policy-holders were 
profits and assessable, as such, to income tax; Jasé’s case, per 
Lindley L. J. in the Court of Appeal (14 Q. B. D. 239) ; per 
Lords Blackburn and Fitzgerald, in the House of Lords, (70 A. C. 
438) ; Equitable Life Assur. Society v. Bishop (2). The bonuses 
were not part of the expenses of carrying on the business of the 
company. These bonuses arose from and depended upon the 
business profits made by the company. 

The destination of profits is quite irrelevant : Mersey Docks and 
Harbour Board v. Lucas (3); Gresham Life Assur. Co. w, Styles, 
(4) ; Pondicherry Railway Co. v, Income Tax Castmmissioners (5). 
Once. it is shown that profits are made by trading, they are taxable, 
whatever the purpose to which they may be applied, [żer Lord 
Herscheli, 14 A. C. 381, Styles case (4), at page 4101. 

DeGruyther K. C. replied. 


Their Lordships’ judgment was delivered by 


Sir John Wallis:—This is an appeal from a judgment of the 
High Court of Judicature at Lahore on a reference made by the 
Commissioner of Income Tax, Lahore, under Section 66(2) of the 
Indian Income Tax Act, r922, on the question whether the 
appellant, the Bharat Insurance Company, was liable to be assessed 
under that Act to income tax in respect of the profits allotted to 
participating policy holders who were entitled under their contract 
to go per cent. of the profits made inthe participating branch of 
the busines 

The Bharat Insurance Company was incorporated under the 
Indian Companies Act in 1882, for the purpose of making and 
effecting assurances on lives and carrying on other insurance 
business. 

Under the provisions of Sections 5 and 6 of the Indian Life 
Assurance Act, 1912, the Company’s life assurance business has 
to be kept entirely separate from its other businesses, if any, and 

(1) [3885] 10 A. C. 438 ; 14 Q. B. D. 239 

(2) [1900] 1 Q. B. 177. 

{3) [1883] 8 A. C. 891. 

(4) [1892] A. C. 309 (315) 

(5) (1931) L. R, 581. A. 239 ; 54 C. L. J. 381. 
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ole under Section 8(1) itis obliged to have a quinqiennial valuation 

£933; .made by an actuary and to cause an abstract of the report of ‘such 

‘The Bharat Insurajee &Ctuary to be made in the io set forth in the Fourth Schedule to 
. Co, Lid. the Act. | 

The hiom tae “The form of the resulting valuation balance-sheet is to be 


Commissioner. ‘found at the os i the Fourth Schedule of’the Act and is as 
Sir John Wallis, fdllows :— 





sr 





ii VALUATION BALANCE SHEET OF AS AT IQ > 
Dr, Cr. - 
Rs. Rs. 
To net liability under life By life assurance and 
assurance and annuity annuity funds (as per 
transactions (às per balance-sheet under 
summary statement Third Schedule) 
, | provided in Fourth , 
- Schedule) ai 
To surplus, if any ee. aes By deficiency, if any . eet 





The actuarial valuation balance sheet as at the 31st December, 
.1923, for the previous quinquennium was drawn up in exactly this 
form and showed a surplus of Rs. 5,96,952, out of which 
Rs, 4,68,394 was allotted to the participating policy holders. 

Under Rule 25 made under Section 59 of the Indian Income 
Tax Act, 1922— i 

“ The income, profits and gains of a life assurance business shall 
be the average BADHA net profits SEAN by the last akan. 
valuation” ; 
that is"to say, aha be arrived at‘by tains one- fifth of the surplus 
disclosed in the valuation balance-sheet already mentioned amd 
treating it as the average annual income of the business for the next 
i n anan ; 

““The'surplus shown in the valuation balance-sheet was so dealt 
with, and was raised to Rs. 6,631,935 by adding back, pursuant 
to the proviso to Rule 25, deductions made by the actuary 
which were inadmissible for income tax. One-fifth of this total 
was taken as the average annual income of the Company for the. 
next quinquennium; and the Company was assessed and paid 
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income tax on this sum in the year 1925-6 and the following years ae 
down to and inclusive of 1928-9. For 1929-30, the year now in 1933; 
question, the Company also returned this sum as the amount of The Bharat Insurance 
its income under Section 22 (r) of the Act, and was assessed Soy Ete 


accordingly under Section 23(r). The Income Tax 


From this assessment they appealed to the Assistant Com- eee ce 
missioner under Section 30, and raised the contention, which is Sir John Wallis. 
the subject of the present appeal, that in working out its average 

annual income the sum of Rs. 4,68,394* paid to participating policy 

holders should bave been deducted before arriving at the surplus 

already mentioned. | 


The Assistant Commissioner dismissed the appeal, and the 
Company thereupon applied to the Commissioner to review the 
case under Section 33, and, in the alternative, to refer the question 
of law to the High Court under Section 66(2) of the Act. 


The Cdmmissioner refused to interfere in review, but referred 
the following question to the High Court :— 


“Whether the sum of Rs. 4,68,394 distributed among parti- 
cipating policy holders represent part of the profits assessable to 


income tax, or an expenditure incurred for earning the profits of the 
Company ?” 


As required by the Act, the Commissioner recorded his opinion i 
that the first part of the question should be answered in the 
affirmative and the latter in the negative, in accordance with the 
decision of the House of Lordsin Zast v. London Assurance Cor- 
poration (1), which, he stated, had been re-affirmed in Styles y. New 
York Life Insurance Company (2). 


The learned Judges, in a carefully considered judgment, agreed 
with the Commissioner that the sum in question was part of the 
profits of the Company and so assessable to income tax, and did 
not come under the description of expenditure incurred by the 
Company. In support of this opinion they referred to the decisions 
of the House of Lordsin Mersey Docks and Harbour Board v. 
Lucas (3), and Last y. The London Assurance Corporation (1), In 


*This sum was not agtualty distributed amongst the policy holders, but 
represented (as was stated before the High Court at the hearing of the reterence) 
the capitalized value of the amount which’ would have to be ultimately distributed 
amongst the policy holders—K. J. R. 

(1) [1885] 10 App. Cas. 438. 

(2) [1889] 14 App. Cas. 381. 

(3) [1883] 8 App. Cas. 891, 
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P. C. the first of these cases ithad been held that the liability of the 
1933. Mersy Docks and Harbour Board to be assessed to income tax in 


The Bharat Insurance TESPECI of the profits earned by it in carrying on its business, that 
Co., Ltd. is to say, the sum by which the income earned in the business 
The Income Tax exceeded the expenditure incurred in earning it, was not affected by 
Commissioner. the fact that the Board was bound by statute to apply such surplus 
Sir Fohr Wallis, for the creation of a sinking fund and afterwards in reduction of its 
za dues. In Jias#’s case (1) it was held that the liability of the London 
Assurance Corporation to pay income tax on the whole of the 
profits earned in its business was not affected by the fact that it had 
bound itself by its contract with the participating policy holders to 
pay them two-thirds of the profits earned in the participating part 
of its business, and it was accordingly held that this share 
was part of the profits earned by the Company in carrying on 
its business and so assessable to income tax, and could not be 
regarded as expenditure incurred by the Corporation in earning its 
own profits. 

In England the income tax payable on a trade or business has 
“to be computed on the full balance of the profits or gains” 
phraseology which, as pointed out by Lord Blackburn in Cofness 
Iron Company v. Black (2), has remained unaltered since its inser- 
tion in 46 Geo. III, C. 15. This balance or sum has always been 
interpreted as meaning the difference between the income earned 
in the business and the expenditure incurred in earning it. Sec- 
tion 10 of the Indian Income Tax Act, 1922, is substantially to the 
same effect, as it provides that under the head “ Business” the tax 
is to be payable “in respect of the profits or gains of any business”, 
and that “such profits or gains shall be computed after meeting 
the following allowances, namely :— 

‘.:.ix. Any expenditure (not being capital expenditure) 
incurred solely for the purpose of earning such profit#or gains. ” 

Prima facie, therefore, Zas#’s case (1) is decisive of the present 
case, as it directly decides the question referred for the opinion of 
the Court. Relying, however, on the fact that this question had 
given rise to differences of opinion in the Queen’s Bench Division 
and the Court of Appeal, and that in the House of Lords Lord 
Bramwell dissented from the opinions of Lord Blackburn and Lord 
Fitzgerald, Mr. DeGruyther, for the appellant, has argued that this 
case was wrongly decided and has invited the Board not to follow 
it, but to decide the other way. This suggestion their Lordships 


(1) [1885] ro App. Cas, 438. 
(2) [1881] 6 App, Cas. 315. 
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are wholly unable to accept. Las?s case (1) has now been treated as 
settled: law for nearly fifty years, not only here, but also, pre- 
sumably, in the Dominions and Colonies, and very serious con- 
sequences might follow if this Board were now to lay downa 
different rule. 

It is, however, necessary to refer to the grounds of Lord 
Blackburn’s judgment with reference to the objection taken here 


and before the High Court that it was based on the provisions of 


section 54, 5 & 6 Vict, C. 35, the Act of 1842, which has no 
equivalent in India. Lord Blackburns judgment was really 
based on his view as to the nature of the bargain between the 
parties and would have been to the same effect if there had been no 
such statutory provision. In his view, stating it briefly, what the 
Company got in the shape of extra payments made by participating 
policy holdeis was an addition to its premium income which 
was almost all pure profit, as the extra expenditure involved was 
small and the Company incurred no lability whatever in respect 
of the extra payments by the participating policy holders unless 
there was a profit. This accounted for the large share of the 
profits offered to the participating policy holders. On the 
other hand, all the participating policy holders got was a share 
of any profit there might be, and, if there was no profit, 
they got nothing. They might, therefore, Lord Blackburn 
said, be regarded as having purchased a share of the profits. If 
that was the right view, income tax was payable by the Cor- 
poration on those profits, whatever they might be bound to do 
with them, as held in the Mersey Docks case (2}. This, he proceeded 
to say, seemed to be expressly enacted by 5 & 6 Vict, C. 35, 
Section 54, which requires the estimate of the profits of a Cor- 
poration to Be made “before any dividend shall have been made 
thereof to any other persons having any share right or title in or 
to such profits ” 

Lord Blackburn, and Lord Justice Cotton in the Court of 
Appeal, were both of opinion that if the participating policy holders 
were to be considered as having a share of the profits of the Cor- 
poration within the meaning of this section, that would go to 
show that the share of the profits allotted to them formed part 
of the profits assessable to income tax; but Lord Justice Cotton 
had held that they were not within the section, whereas Lord 


(1) [1885] 10 A. C. 438. 
(2) [18839]8 A. C. 891, 
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Blackburn was of opinion that they were. In their Lordships’ 
opinion, it is unnecessary to pursue this question, as it is clear 
that Lord Blackburn would have been of the same opinion if there 
had been no such section, and this section was not referred to either 
by Lord Fitzgerald or by Lord Justice Lindley, as he then was, in 
his short dissenting judgmentin the Court of Appeal, on which 
Mr. Hills in his argument for the respondent has invited the 
Board to base their decision in this case. In that judgment Lord 


Justice Lindley summed up the whole question in three sentences, 


which their Lordships will proceed to quote, merely premising that 
“bonus” was the inappropriate name given by the insurance com- 
pany to the share of profits which the participating policy holders 
were entitled to receive under their contracts in consideration of the 
additional payments they had made :— 

“These bonuses are not like the expenses of management or 
anything that must be necessarily incurred for the purpose of carry- 
ing on the business. I cannot sce how the fund for division can be 
spent in earning itself. In my view the fund which is divided partly 
among the share-holders and partly among the policy holders ts 
the excess of the earnings over the expenses incurred in earning 
that excess, ” 

In Gresham Life Assurance Company v. Sykes*® (1) the grounds 
on which that case was decided were the same as in Zas?’s case (2), 
though the result was different as the claim of the income tax 
authorities to treat as profits the payments made to the Company 
in consideration for the grant of annuities was disallowed by the 
House of; Lords, as they went to form part of its life assurance and 
annuity funds. 

Lastly, their Lordships will refer to the decision of this Board 
in Pondicherry Railway Company v, Income Lax Commussioners (3), 
which was decided subsequently to the date of the judgment under 
appeal. The main question in that case was whether the appellant, 
a British Company which had been licensed to construct and 
operate a railway in French ‘territory from the pier head at Pondi- 
cherry to a junction with the South Indian Railway atthe British 
frontier, was liable to be assessed to Indian income tax; but it was 
also contended that, even if the Company was liable to be assessed, 
they were entitled under Section ro, Sub-section 2, Clause ix, to 


* Styles—K. J. R. 

(1) [1892] A.C, 309. 

(2) [1885] 10 A.C. 438. 

(3) (1931) L. R. 581. A, 239 ; 54C, Ly J. 381. 
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deduct as expenditure incurred solely for the purpose of earning 
their profits, the half-share of their profits which they were bound 
by their convention with the French Government to pay to the 
French Colony, and the two cases last mentioned were cited at the 
Bar. This contention was rejected by the Board ina judgment 
delivered by Lord Macmillan on much the same grounds as had 
been taken in Las?’s case (1) :— 

“It is claimed for the company that when it makes over to the 
Colonial Government their half of the net profits itis making an 
expenditure incurred solely for the purpose of earning its own 
profits. The Court below has unanimously negatived this conten- 
tion, and, in their Lordships’ opinion, has rightly done so. A pay- 
ment out of profits and conditional on profits being earned cannot 
accurately be described asa payment made to ear. profits. It 
assumes that profits have first come into existence. But profits on 
their coming into existence attract tax at that point, and the 
revenue is not concerned with the subsequent application of the 
profits. ” ; 

If Las?’s case (1), had never been decided, this decision would, 
in their Lordships’ opinion, be decisive of the present case, as 
the share of profits allotted to the policy holders really stands on 
the same footing as the half of the profits of the Railway company 
payable to the French Colony. 

It was further contended for the appellants that in England 
the decision in JZas#’s case (1) must be considered to have been 
overruled by the Legislature, as under the provisions of Section 16 
ofthe Finance Act, 1923, 13 & 14 Geo. V, c. 14, the share of profits 
allotted to participating policy holders is exempted from payment 
of income tax. As to this contention, it is sufficient for their 
Lordships to say that an alteration by the Legislature of the law as 
settled by the decisions of the Courts does not raise any inference 
that those decisions were wrong or even that those who had 
proposed the alteration were of that opinion. 

The last contention was that the participating policy holders’ 
share of profits is not assessable because, as already stated, Rule 25 
of the Income Tax Rules provides that “the income, profits and 
gains of life assurance business shall be the average annual nef 
profits disclosed by the last preceding valuation.” The conten- 
tion, however, is negatived by the proviso that any deductions 
made from the gross income in arriving at the actuarial valuation 


(1) [1385] 10 A. C, 438. 
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which are not admissible for the purposes of income tax assessment 
shall be added to the net profits disclosed by the valuation. 


The “net profits” in this rule clearly mean the “ surplus, 
if any” in the statutory form of Valuation Balance Sheet set 
out above, of “ life assurance and annuity funds (as per balance- 
sheet under Third Schedule)” over the “net liability under 
life assurance and annuity transactions (as per summary state- 
ment provided in Fourth Schedule).” In the present case, as 
already stated, the Rs. 4,68,394 allotted to participating policy 
holders was taken from the surplus or net profits shown in 
the Valuation Balance Sheet, but, if they had been deducted 
before arriving at such surplus, they would have to be added 
under Rule 25 to such surplus shown therein “as deductions 
not admissible for income tax assessment,” not being expendi- 
ture incurred solely for the purpose of earning such profits, 
within the meaning of Section to, Sub-section 2, Clause ix of the 
Act. 


Their Lordships are therefore of opinion that the learned 
Judges were right in following JZas#s case (1) and that the 
appeal fails, and they will humbly advise His Majesty accordingly. 
The appellant Company will pay the respondent’s costs, 

H. S. L. Polak & Co.: Solicitors for the Appellants. 


Solicitor, India Offices Solicitor for the Respondent. 
K, J. Re Appeal dismissed. 


(7) [1885] 10 App, Cas: 438. 


Vou. LIX] HIGH COURT: 
CRIMINAL MISCELLANEOUS. 


Before Mr. Justice Ameer Ali and Mr. Justice M. C. Ghose. 


PRATUL CHANDRA MITRA* 
V. 
. THE COMMANDANT, HIJLI DETENTION CAMP. 


Government of India Act of 1919, (9 and ro Geo. V. Ch. 101), section 124— 
Jurisdiction of High Court to entertain complaint under, without a 
complaint—Method or principle of supplementary enquiry in such contin- 
gency, if any—Nature of High Court’s jurisdiction under the Government 
of Indta Act—Section 561A Code of Criminal Procedure (Act V of 1898), if 
availiable for dealing with a complaint of misdemeanour of oppression—Sec- 
tion 491 of the Code of Criminal Procedure, tf displaces the writ of Habeas 
Corpus--The section in so far as it displaces the writ, tf tllegal—Bengat 
Criminal Law Amendment Act VI of 1930, if ‘affected’ because of the applt- 


cation of section 491 Criminal Procedure Code—Sactton 65 of the Government - 


of India Act, 1919, if affected by the provisions of Bengal Act Viof 1930 or 
the Supplementary Act VII of 1933-—~Habeas Corpus Act of 1862, tf relates to 
India—Furisdiction of High Court to examine the legality of any Act— 
Bengal Criminal Law Amendment Act VI of 1930, if ultra vires and 
illegal— Powers of English Courts ta interfere in certain cases when action 
taken technically legal—Allegations constitute a case of fraud upon the 
statute, if Court can interfere. 


Where a subject complains of misdemeanour of oppression mentioned in 
section 124 of the Government of India Act, 1919, even if the High Court is 
assumed to have jurisdiction to entertain a complaint for the misdemeanour of 
oppression without a complaint, there is no method by which, or principle on 
which, the High Court will hold a supplementary enquiry. 


he Government of India Act confers no new jurisdiction upon the High 
Courts, but it appears that the Supreme Court by virtue of section 14 of 13 
George, Il, C. 63, did have jurisdiction to entertain complaints of misdemeanour 
in the same magner asthe Court of King’s Bench in England, and that such 
jurisdiction bas descended to the High Courts. 


Faguir Singh v. Ali Mohamad (1) approved. 

With regard to the procedure in the matter of dealing with such a com- 
plaint, the complainant may seek in aid section 561 A of the Code of Criminal 
Procedure. 

Section 491 of the Code of Criminal Procedure displaces the writ of 
Habeas Corpus and that in so far as the above section displaces the writ of 
Habeas Corpus it is not illegal. 


* Criminal Miscellaneous Case No. 137 of 1933 arising out of an application 
for writ of Habeas Corpus as also under section 491 Criminal Procedure Code and 
also under section 124(1) of the Government of India Act. 

(1) (1929) 30 Cr. La J. 460; A. I. R. (1929) Lahore 317,’ 


4 


185 


9 
CRIMINAL, 


1033. 
Senn ee? 


October, 30, 31. 
November, 15. 





186 


CRIMINAL. 


. 1933. 
Protul Chandra Mftra 


v v, 
The Commandant, 
Hijli Detention Camp 


THE CALCUTTA LAW JOURNAL. [VoL LIK. 


Girindra Nath v. Birenara Nath (1) followed. 

In re Erada Padinharedil Govindan Nair (2) dissented from. 

With regard to section 124 of the Government of India Act, 1919, the 
argument that the main statute viz. the Bengal Criminal Law Amendment Act VI 
of 1930 is affected because without section 491 of the Code of Criminal Procedure 
ihe machinery to render section 124 effective will be wanting, even if it is correct, 
such a circumstance would not “‘affect’’ the statute, E 


The law which has been saved by section 65 of the Government of India 
Act, 1919 is not affected by any of the provisions of Bengal Act VI of 1930 or 
the Supplementary Act VIH of 1932. 

Ameer Khan's case (3) referred to. 

With regard to the Habeas Corpus Act of 1862, it is not clear that the 
statute relates to India. Assuming that it does the statute conters no jurisdiction. 
It is merely a preventing or disabling enactment. 

Logically nothing can deprive the High Court of the power to examine 
the legality of the Supplementary Act (India Council Act VIII) of 1932. Indeed, 


- whether the prohibition be contained in the main Act or ina Supplementary 


Act the prohibition itself must always be exposed to the scrutiny of the 
Conrt.. 

The main statute, that, the Bengal Criminal Law Amendment Act VI of 1930 
is not ultra vires and illegal. 


Girindra Nath v. Birendra Nath (1), followed. 


The executive has been made the sole Judge as tothe legality of the 
action taken under the provisions of Bengal Act VI of 1930. 


Sitendra Nath v. Government of Bengal (4) followed. 


he English Courts in their anxiety to do justice- between the subject and 
executive have assented and maintained a residuary power to interfere in certain 
cases notwithstanding that the action taken is technically legal. 


When the allegations are such as to found a case‘of fraud upon the Act, the 
Court would proceed to investigate the matter and if true, would not hesitate to 
interfere.- 

Fer M. C. Ghose, F : The Government of India Act (VIH of 3932) clearly 
excludes the person dealt with under the Bengal Crimmal Law Amendment Act 
1920 or the sald Act as supplemented by Act VIII of 1922 from the benefit of 
section 491 of the Code of Criminal Procedure. 


A‘ person arrested under Bengal Criminal Law Amendment Act has no 
right for a writ of habeas corpus apart from the provisions of section 491 of the 


- Code of Criminal Procedure. 


Gtrindra Nath Banerjee v. Birendra Nath Pal (1) followed. 


(1) (1927) 31 C. W. N. 593. 

(2). (1922) 1. L. R. 45 Mad. 923. 

(3) (1870) 6 B. L. R. 392 (438). 

(4) (1932) 36 C. W. N. 1088 (1068 Col 2). 
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The Bengal Act VI of 1930 empowers the Local Government, whenever 
they are of opinion that there are reasonable grounds for believing that any 
person answers to a certain description as belonging toa certain criminal associa- 
tion etc, to have him by an order in writing detained in a detention camp. So 
long as that statute remains in force, it cannot be said that any detention under 
it is illegal or improper. The statute leaves the decision entirely to the Local 
Government. No discretion is left to the High Court to enter into the question 
whether the Local Government have reasonable grounds for their action. 

An application for writ of Aadeas corpus, as also under sec- 
tion 491 Criminal Procedure Code and under section 124(r) 
Government of India Act praying that the petitioner who was dis- 
charged by the Chief Presidency Magistrate on 4th March 1933 and 
also by the Police Magistrate of Alipore on rst April, 1933 but is 
to be detained in the Hijli Detention Camp, may be released, or in 
the alternative for the production of the body of the petitioner 
before this Court to be dealt with according to law. 

Messrs. B. K. Chowdhury and Purnendu Sekhar Basu for the 
Petitioner. 

Mr. Khundkar for the Crown. 


The judgments of the Court were as follows :— 


Ameer Ali, J. :—We are called upon to consider certain action 
of the Executive taken in pursuance of section 2 of Act vi of 1930. 
Mr. Chowdhury pressed us not to allow our decision to be in- 
fluenced by the fact that in one event the Executive might be 
embarrassed. His apprehension was and remains groundless. We 
are not concerned with the necessities either of the Executive 
or of the subject. We are concerned only to weigh the legal 
rights of the subject against the legal rights of the Executive. I 
am prepared further to assume that the exercise of powers under 
emergency legislation inspite of every precaution is likely in 
certain cases t® produce hardship. This may or may not te such 
a case. This Court, however, does not remedy injustice in the 
abstract, We are here to enforce legal rights and to remedy legal 
wrongs. 


It will, I think, be convenient first to summarize the facts in) 


order of date. I will state first the actual facts, either established 
or conceded, and then the inferences which Mr, Chowdhury has 
asked us to draw, and upon which he has based his case, 

The actual facts are as follows :—The petitioner is a shop-keerer 
at Ranchi. On the 15th of February, 1933, he was arrested with- 
out a warrant at Ranchi in pursuance of a letter dated the 13th 
of February, 1933, merely stating that his arrest was required in 
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connection with a conspiracy case in Calcutta. On the r6th of 
February he was brought to Calcutta and remained under police 
custody. On the znd of Maich, 1933, he was sent to Alipore 
Jai. On the 3rd of March, 1933, an application by him for bail 
before the Chief Presidency Magistrate was refused. The case was 
fixed for the 9th of March and, it is said without notice to the 
Petitioner’s lawyers, he was discharged on the 4th of March. On 
the same day ora day later he was sent up before the Additional 
District Magistrate of Alipore and an application for bail was made 
to that Magistrate and was again refused. On the ist of April, 
1933, he was discharged. He was then arrested under section 4 
(1) of Act VI of 1930 and was committed to jail under an order 
which is Ex. A to the affidavit in opposition. The period of his 
custody was extended under orders which are also exhibited. 


On the oth of May, 1933, the order under section 2 of the 
Act (the main object of attack in this case) was issued over the 
signature of the Officiating Additional Secretary to the Gover- 
ment ‘of Bengal. That order is Ex. D. On the 12th of June 
there was a supplementary order (Ex. E) transferring the petitioner 
to Hiji. He was, in fact, removed onthe 7th of July, 1933. 
On the 8th of July, 1933, took place the incident at Alipore Jail 
which has been referred to by my learned brother. On the roth 
of July, 1933, an application on behalf of the petitioner was made 
by his father. This is Miscellaneous Case No. 113 of 1933. It 
was headed: “In the matter of section 491 Criminal Procedure 
Code and in the matter of a writ of Aadeas corpus.’ A Rule was 
issued and the matter was heard on the 28th of August, 1933, 
by Mr. Justice C. C. Ghose and Mr. Justice Henderson who 
dismissed the application. The judgment is before us and has 
been relied on by the Crown. 5 


On the 29th of August, 1933, the present petition was filed by 
the detenu himself and is Miscellaneous Case No. 137 of 1933. 
The allegations contained in the petition are almost identical, 
with a significant addition to paragraph 18 to whichI shall refer 
again. There is, however, a difference as regards the reliefs claimed 
and a Rule was issued in the following form—first, to show cause 
why the petitioner should not be released; second, to show cause 
why a writ of Aadeas corpus should not be issued ;and, third, to show 
cause why an enquiry should not be made whether an offence 
under section 124(1) of the Government of India Act had been 


committed. 


Vor. LIA.) HIGH COURT. 


On the foundation of the actual facts above stated Mr. Chow- 
dhury has built a super-structure of inferences. 

Mr. Chowdhury points first to the arrest at Ranchi and he con- 
tends, [relying upon the case of Subodh Chandra Roy Chowdhury v. 
King-Kmperor (1)|, that the arrest was in itself illegal. He 
relies further upon events in Calcutta and Alipore—especially the 
successive remands, the refusal of the applications for bail, and the 
fact that his client was twice discharged. Finally, he relies upon 
the incident at Alipore Jail on the 8th of July 1933. He contends 


that from these facts it should be inferred, first, that the Police—- 


in particular the Intelligence Branch—wwere the 1eal movers in the 
matter from beginning to end; secondly, thatthe Intelligence 
Branch was actuated throughout by some wrong motive or malice; 
thirdly, that the whole series of events is to be regarded as a single 
transaction tainted throughout with the malice in question; and, 
lastly, that this Court should infer that full and fair information was 
not put before the authorities who under the Act in question are 
charged with the duty of scrutinizing the case of the detenu. He 
goes so far as to suggest the possibility of the Intelligence Branch 
being itself misled by inaccurate information supplied by informers. 

I am not now consideri ng whether these inferences aie reason- 
able or legitimate. This must be postponed in favour of the 
important questions of law discussed before us. 

It will be seen that there are two main branches of the present 
application. The first is attack; that is to say, criminal proceedings 
in respect of an offence under section 124 of the Government of 
India Act of 1919. The second is defence ; relief either under 
section 491 of the Criminal Procedure Code, or alternatively by 
means ofa writ of habeas corpus. 

The first issnew matter and Mr, Chowdhury, by placing it in the 
forefront, not only emphasised tbe diference between this applica- 
tion and the last application, but also succeeded in introducing an 
element of novelty into the second branch of his case, which has 
already been considered by more than one Bench of this Court. 
The two branches are, however, quite distinct and I propose to treat 
them separately. 

I will deal first with the branch of the case based directly upon 
section 124 of the G.overnment of India Act, in regard to which 
Mr. Chowdhury commenced and concluded his address. Until the 
conclusion of the healing Mr. Chowdhury’s argument took one 
form-~a form which might be called guasi complaint, ie, he wag 


(1) (1924) 40 C. L. J. 489 ; 29 C. W. N. 98, 
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not prepared to prefer a definite complaint. His argument may be 
summarized as follows :—{1) the subject alleges that the “ misde- 
meanour ” of “ oppression ”?” mentioned in section 124 of the Govern- 
ment of India Act has been committed by certain persons unknown ; 
(2) the subject contends that without substantive criminal proceed- 
ings the Court has power to hold a supplementary enquiry as to the 
legality of the subject’s detention ; and (3) that if on such an enquiry 
a prima Jade case Of illegal detention is made out, this Court will 
order his release. Mr, Chowdhury himself has referred to this as 
incidental relief,” i 

Now, the answer to this particular aspect of this branch of Mr. 
Chowdhury’s case is, I think, plain. Assuming tbat this Court will 
entertain a complaint for the misdemeanour of oppression, without 
a complaint, I know of, no method by which, or principle on which, 
this Court will hold such a supplementary enquiry. Secondly, before 
the main criminal proceedings are concluded in which the vital 
question is whether the detention is or is not illegal, I consider it 
premature and illogical to ask this Court to ordera release. This 
is nota caseof an accused asking to be released on bail. The 
detenu is a complainant. ` 

At the last and in view of the difficulties indicated, Mr. Chow- 
dhury expressed himself ready to prefer a complaint of “ misde- 
meanour ” under section 124. The three persons against whom Mr. 
Chowdhury was ready to complain were, the officer responsible for 
the original arrest, the officer responsible for sending up the accused 
before the Magistrate in Calcutta and lastly the only respondent 
to the application—the commandant of the Hijli Detention Camp. 
The Crown, through Mr, Khundkar, very properly offered to furnish 
the actual names of the officers concerned, as to which, therefore, 
there is no obstacle, 3 

The answer of the Crown to this aspect of this branch of the 
case is as follows:—first, that there is no jurisdiction given to this 
Court by the Government of India Act ; secondly, that this Court on 
appeal is not the proper forum for a criminal complaint; thirdly, 
that there is no appropriate procedure ; and fourthly, that the com- 
plaint is frivolous and should be rejected. 

With regard to the first point, I agree with Counsel for the 
Crown that the statute confers no new jurisdiction, butit appears 
to me that the Supreme Court by virtue of section 14 of 13 
Geo. III'C. 63, did have jurisdiction to entertain complaints of 
misdemeanour in the same manner as the Court of Kings Bench in 
England, and that such jurisdiction has descended to the High 
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Courts. The matter has not been discussed before us, but as at 
present udvised I see no reason to differ from the decision in 
faquir Singh vy. Ali Mohammad (1). 

The objection with regard to forum as also the question of proce- 
dure I propose to disiegard. With regard to the latter it appears to 
me that the complainant might have sought in aid section 56rA of 
the Code of Criminal Procedure. 

Lastly, with regard to the merits or dona fides of this complaint, 
I agree with my learned brother that it should be rejected. The 
reasons will I think appear from that portion of my judgment 
relating to the second branch of Mr. Chowdhury’s case under the 
head “ propriety of the action” taken by the Executive. 

I now come to the second branch of Mr. Chowdhury’s argument, 
1. e, that based onthe rightof the subject to liberty or, in other 
words, the right of the subject not to bé imprisoned withcuta 
trial, 

On this branch of the case a great deal of ground has been 
covered. Consequently I have found it necessary, in the interest 
of perspective as also to distinguish what we have to decide, and 
what we have and what we have not decided, to formulate in a 
systematic manner the various contentions on either side. As the 
most appropriate method, I have followed the analogy of pleadings 
in a civil action. 

1, The subject alleges that he has an inherent right to freedom 
unless he has been imprisoned after lawful trial and that this right 
has been infringed. 

2. The Executive admits the right and the infringement, [i. e., 
It has not been contended in this case as it was In the case Girindra 
Nath Banerjee v. Birendra Nath Pal (2), that there is no detention] 
but the Exequtive claims to have acted in pursuance of statutory 
authority—Act VI of 1036, 

3. The subject replies admitting that asa matter of form the 
action taken is authorised by the statute in question but alleging : 

(a) that the statute itself is illegal, w/a vires. Alternatively, 

(b) that the action taken is an illegal use of the power provided 
by the statute. Alternatively, l 

(c) that the action, even if legal, constitutes an “improper” 
use of the power. 

4. The Executive in further reply, admits that ordinarily the 
Court has jurisdiction to investigate the three questions mentioned 


(1) (1929) 30 Cr. L. J. 460; A.I, R. (1929) Lahore 217. 
(2) (1927) 31 C. W. N, 593. 
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in the preceding paragraph, but in this case demurs to jurisdiction 
on the following grounds :— 

(i) that there are only two methods of approach to the Court of 
law—writ of Aadeas corpus or alternatively section 49r of the Code 
of Criminal Procedure ; (ii) that writ of Aadeas corpus in India has 
been displaced—I use the word advisedly—by section 491 of the 
Code of Criminal Procedure and (iii) that section 491 has been in 
turn shut Out by section 4 of Act VIII of 1932—the supplementary 
Act. 

In the interest of clearness I have omitted two further prelimi- 
nary points—first, that any application of this:nature should be made 
to the Original Side of this Court. Second, that this application is 
barred by reason of application 113 of 1933 having been heard and 
dismissed. With neither of these points, although for different 
reasons, do I propose to deal. 

5. The subject replies to demurrer (i) that section 491 cannot 
displace the writ of kabeas corpus and in so far as it purports to do 
so itis usa vires; (i) that ifit does displace the writ of Aadeas 
corpus then section 4 of Act VIII of 1932, in displacing section 491, 
is ultra vires; and (iii) again in the alternative, that if the supple- 
mentary Act is not ura vires in displacing section 491, then from 
the nature of the writ of Aadeas corpus jurisdiction to issue such 
writ must be taken to revive. Point (iii) is really involved in point 
(i) and I do not propose to treat it separately. 

6. The Executive replies finally, first, that point 5(i), that is to 
say, whether section 491 can lawfully displace the writ of Aadeas 
corpus has been decided against the subject by this Court in the 
case of Girindra Nath Banerjee v. Birendra Nath Pal (1), secondly, 
that point 5(ii), whether section 4 of Act VIII of 1932 is ultra vires, 
has also been decided by this Court in Miscellaneous (ase No. 113 
of 1933. 

+. Further and in the alternative ; i. e., assuming that the Court 
has jurisdiction to consider, any of the three questions set out in 
above, (i) that the main statute i.e, Act VI of 1930 is not ura 
vires [decided by Girindra Nath v. Birendra Nath (1); (ia) that 
the action taken was not illegal and cannot be held to be illegal 
[see Pramila Gupta v, Prentice (2)|; and (iii) that the action taken 
was not improper (that being the only question not covered by 
authority, and a question of fact). 

That, if I may so express it, is the state of matter on the plead- 


(1) (1927) 31 C. W. N. 593. 
(2) (1932) 36 C. W. N. 669. 
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ings. It will be seen that there are in all 8 debatable points, 4(ii), 
5(i), 60), 644i), 701), 7(ii), Gii). 

It will be seen further that it is contended by the Crown that the 
points relating to the preliminary objection to jurisdiction, i. e., 4(ii), 
5(i), 5G) and 6(i) and 6(ii))and two of the points relating to the 
merits, namely as to the legality of the main statute, and the legality 
of the action, 7(i)and 7(ii) have also been decided against the 
subject. 

In order to see how far this contention is correct I propose very 
shortly to examine the cases relied upon. 

Amir Khan’s case (1), a case decided in relation to detention 
under Regulation 111 of 1818. Itis not for the moment necessary 
for me to discuss this case beyond noting Mr. Justice Norman’s 
decision that the power to issue a writ of Aadeas corpus is not con- 
fined to Presidency towns. 

Stallman’s case (2), which related to action by the Executive 
under section 3 of Act XV of 1903—the Indian Extradition Act. 
The point argued in that case by the Advocate-General was that 
the right to relief under section 491 was displaced by implication 
Owing to the existence of an alternative procedure provided in the 
Extradition Act. The question whether a statutory provision 
expressly excluding exercise of powers under section 491 would be 
legal or otherwise was not considered. 

Sarno’s case (3), I shall discuss in dealing with “ propriety of the 
action. ” 

Govindan Nairs case (4). Action had been taken by the Exe- 
cutive under Ordinance II of 1921. A writ of Aadbeas corpus was 
issued by the Madras High Court to the Jailor of Bellary, outside 
the Presidency town. The Madras Court took the view that juris- 
diction to issue a writ of Aabeas corpus had not been displaced by 
any provision of the Criminal procedure Code, and that section 491 
merely substituted a different form of Procedure. Incidentally, at 
page 924 the learned Judges refer without comment to section 16 of 
that Ordinance which contains a bar identical in effect with that 
contained in the Supplementary Act. 

In 1927 the case of Girindra Nath Banerjee v. Birendra 
Nath Pai (s) was decided by this Court. The petitioner in that 
case was ordered under section 11 of the Criminal Law Amend- 


(1) (1870) 6 Ba L. R. 438 to 454, 445 and 477. 

(2) (x911) 14 C. L. J. 375; I L. R. 20 Cale, 164; 15 C. W. N. 1054. 
(3) [1916] 2 K. B. 742. (4) (1922) I. L, R. 45 Mad. 922. 

(5) (1927) 31 C. W. N. 593. 
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ment Act, 1925 to reside under the surveillance of the- respon- 
dent, a police officer residing in Canning Town. The petitioner 
applied to the Original Side of this Cout for a writof Aadeas 
corpus and the respondent denied the fact of detention (see page 
595). Mr Justice Buckland held that there was no custody or 


detention in fact. An appeal was preferred, and the Advocate 


General on behalf of the Crown took a preliminary objection that 
the application to the Original Side being solely under section 
491 ofthe Code of Criminal Procedure and, therefore, purely a 
criminal matter, no appeal lay (see page 598). 

The questions ‘discussed on appeal, as will appear from the 
bottom of page 6c6, were four: (a) right of appeal depending 
upon whether writ of Aadeas corpus had been displaced by section 
491; (b) whether a writ of Aabeas corpus could issue to the 
respondent, he being outside the jurisdiction ; (c) whether the. 
Act of 1925—the main Act—was ura vires ; and (d) the ‘question 
of fact, whether or not there was detention. 

It is desirable to see how these matters were treated in the 
judgment. The Chief Justice dealt first with question (c), whether 
the Act of 1925 was: or was not ultra vires and answered itin the 
negative. The discussion is from page 606, column 2 to page 61r, 
column 2. He dealt secondly with question (a), whether writ 
of habeas corpus had been displaced by section 491 of the Code 
of Criminal Procedure. The discussion ‘18 from page 611, 
column 2 io page 614, column r. This question he answered in 
the affirmative. Question (b), whether a writ of habeas corpus 
could be issued outside the Presidency Towns was referred to at 
page 614, column 2 but it was not decided. (Question (d),— 
detention or no detention—~was dealt with at page 614, column 2 
and tbe finding of Mr. Justice Buckland upheld. 

Paranthetically at page 616, the Supplementary “Act of 1925, 
which contains a provision similar to that in the Supplementary 
Act VIII of 1932, was referred to but for reasons which I think 
are apparent, it was not necessary to discuss the validity of 
that provision. 

On the 11th of February 1931 Bhagat Singh's Case (1) was 
decided by the Board. In my opinion it has no very direct 
bearing on the question before us. The short point was that 
section 72 of the Government of India Act gave the Governor 
General power in cases of emergency to issue ordinances. He 
issued an ordinance creating a Special Court. A prisoner tried 

(1) (1931) 35 C. W. N. 646 (P. C.) ; L. R, 581. A. 169; $3 C. L. J. 283, 
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by such a Court applied to be released and contended that 
there was no emergency and that the Court should investigate 
this fact. The Boarl held that by the terms of the statute the 
Governor was made the sole authority to determine whether there 
was or was not an emergency. 

In the same volume is to be found LsAugdayi’s case (1) decided 
by the Board on the 24th of March 1931, on appeal from the 
Supreme Court of Nigeria. I shall discuss this case when. 
dealing with the question of the “legality of the action” of the 
Executive. 

On the 24th of March 1932 Pramila Gupfa’s-case (2) was 
decided by Mr. Justice Panckridge and my learned brother now 
sitting with me. That was a case of action taken under the statute 
with which we are now concerned. It appears that it was conceded 
that there was no bar to the application of section 491 Criminal 
Procedure Code (see page 671, column 1). In this case, Ashughayi’s 
case (1) was considered and distinguished. 

The last case, that of Jitendra Nath Ghose v, Government of 
Bengal (3) was decided by this Court on the 7th July 1932. 
It was again a case of action under Act VI of 1930. The Supple- 
mentary Act had received the sanction of the Governor-General in 
Council on the sth of April 1932, but was not relied upon, it being 
again conceded (see page rog6, column 1) that section 491 was 
available, The three points taken by the appellant were, illegality 
of the main statute,4llegality of the action taken, and the “ impro- 
priety ” of the action taken. On the first point (see page 1097) 
Mr. Justice Remfry followed Girindra Nath v. Birendra Nath (4). 
On the second point, again distinguishing 2shugday:’s case (1) and 
following Pramila Gupta’s case (2), Mr. Justice Remfry held that 
by the terms of the statute the Governor-General was the final 
authority to dttermine the class to which the Act should be applied 
(page 'rog8, column 2). Lastly, with regard to the question of 
impropriety he pointed out that no proper case of impropriety had 
been pleaded or put before the Court (page roo, column 2), 

In the light of the authorities above discussed I now proceed 
to give my decision on the debatable points already enumerated. 

On point 4(ii), (the question whether section 491 displaces the 
writ of Aadeas corpus) Mr. Chowdhury has Govindam JVair's case (5), 


(1) [1931] A. C 662; £1931) 35 C. W. N. 755. 
(2) (1932) 36 C. W. N. 669. 
(3) (1932) 36 C. W. N. 1088. 

(4) (1927) 31 C. W. N. 593. 
(5) (1922) I. L. R. 45 Mad. 922. 
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SERENE in his favour and Girindra Nath v. Birendra Nath (1) against him. 


SNI ‘- Hebas attempted to displace the latter case by reliance in parti- 
Pratul Chandra Mitra Cular on the repeal of Acts of 1872 and 187°, and also upon the 
v. English statute, the Habeas Corpus Act of 1862. Without the 
The Commandant, ; f ; 
Hijli Detention Camp assistance of the discussion already referred to at pages 611-614, 
nemak Girindra Nath v. Bi rendra Nath (1), it may be that I should not 
meer ali, F. i . i 4 
—— on this point have arrived at the same conclusion., Inany event 
the decision is adverse to Mr. Chowdhury and is binding upon us. 
The second debatable point 5(i), (whether section 491 Criminal 
Procedure Code in so far as it displaces writ of Aadeas corpus is 
illegal) is again covered by the authority of Girindra Nath v. 
Birendra Nath (1). 


It is, I think, desirable to point out here that Mr. Chowdhury 
relies upon the taint of wééra vires at three distinct stages. First in 
order to show that section 491 cannot legally displace the writ of 
habeas corpus (the point immediately under consideration); secondly, 
in order to show that section 4 of the Supplementary Act is beyond 
the power of the legislature ; lastly, to show that the main Act is 
uliya vires. In each case the nature of the taint is substantially 
the same. 


Dne detina 


In order to establish that taint Mr. Chowdhury was not content 
merely to repeat and elaborate the argument of Mr. B. C. Chatterjee 
in Girindra Nath v. Birendra Nath (1), based upon section 80 of 
the Government of India Act. The new matter introduced included 
(1) section 124 of the Governme nt of India Act of 1919, (2) section 
6s of the Government of India Act, 1919, (3) the Habeas 
Corpus Act of 1862. 


With regard to the section r24 Government of India Act, Mr. 
Chowdhury’s argument is roughly this:—The main statute is 
“affected ” because without section 491 the machinery to render 
section 124 effective will be wanting. Even if this be so, (and I am 
not clear that it is) such a circumstance would not, in my opinion, 
“affect ” the statute. 


With regard to section 65——“the unwritten law, etc. etc.”— 
the argument of Mr. Chowdhury is based upon the interdepen- 
dence of allegiance with the right to freedom. The view contended 
for was accepted by Mr. Justice Norman in Amir Khans 
case (2), and was rejected by Mr. Justice Phear upon appeal 
from that decision. Iam unable to agree that any of the matters 


(1) (1927) 31 C. W. N. 593. 
(2) (1870) GB. L. R, 438. 
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now under discussion affect the law which has been saved by 
section 65, Government of India Act. 

With regard to the Habeas Corpus Act of 1862, it is not 
entirely clear that that statute relates to India, Assuming that 
it does, ın my opinion, the statute confers no jurisdiction. It 
is merely a preventing or disabling enactment. In my view, had 
this statute been relied upon before the Chief Justice in Girindra 
v. Birendra (1) the decision would not have been different. I 
am, therefore, of opinion that on the point now under discussion 
we are again bound by that decision, 

The next debatable point is 5 (ii), wether section 4 of Act VIII 
of 1933 1n so far as it purports to deprive the Courts of all powers 
to investigate and interfere is u/fra vires. Thereis no question 
here of implied displacement as in Stallmann’s case (2). The 
language is specific. 

In Gobindam Nairs case (3) and Girindra v. Birendra (1) 
express prohibitions of a similar nature were referred to but 
not considered. In Miscellaneous case No. 113 of 1933, however, 
as I read the judgment, the application was dismissed on the 
ground that section 4 of the Supplemental Act constituted a valid 
bar to jurisdiction. 

On this question it appears to me first of all, that logically 
nothing can deprive this Court of the power to examine the 
legality of the Supplementary Act. Indeed, whether the prohibi- 
tion be contained in the main Act or in a supplementary Act 
the prohibition itself must always be exposed to the scrutiny 
of the Court. 

But apart from this mechanical circumstance, in my opinion 
the fundamental question whether this Court can be thus 
deprived of* its powers requires the most anxious consideration, 
The judgment in Mis. case No. 113 of 1933 contains no reasoning 
and, speaking entirely for myself, had it been necessary to decide 
this question, I should not have been prepared, without the 
support of my brothers of the Full Bench to be a paity to an 
application of power so absolute and so unconditional. 

It is, as I have indicated, unnecessary to decide the point 
because the other question that is, with regard to the legality of the 
main statute is determined by authority, because further the 
question of the legality of the action has been decided by 


(1) (1927) 31 C. W. N. 593. 
(2) (1911) 14 C. L. J 375; 1. L. R. 39 Calce 489 ; 15 C. W. N, 1053. 


(3) (1922) I. L R. 45 Mad 922 (924.) 
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T Eee authority, and because, in my view, the question of the “propriety” 
1933. of the action presents in this case no difficulty. 


Pratul Chandra Mitra The legality of the, main statute [debatable point 7 (1)] has 
v. been established by the decision in Girindra v. Birendra (1). 
The Commandant, j 
: Hijli Detention Camp Tbe argument to the contrary I have already referred to in 
Poe sr Ali, 5. dealing with the questions relating to the preliminary objection 
oe as to jurisdiction. 

The legality of the action | debatable point 7 (ii) ] is a 
matter which I have not yet discussed. There appear to me 
at least two possible lines of attack on the legality of action 
taken in pursuance of a statute. (1) That the action taken is 
on the face of it outside the powers given by the Act, That is 
' not suggested here. (2) That on an examination of the facts it will 
' be found that the particular individual dealt with is not a proper 
subject for the application of the Act. 

The point taken with reference to the enactment in question may 
be expressed as follows — [he subject asserts “Jam in fact nota 
conspirator and if the Executive says I am, the Executive must 
prove it.” The Executive replies. “The legislature has made me 
the sole Judge of that fact.” The subject relies upon Ashugbayi’s 
case (2), This case was relied upon for a similar proposition in the 
two cases : Pramila Gupta v. W., S. Prentice (3) and Jitendra Nath 
v. Government of Bengal (4) and was distinguished but, as pointed 
out by Counsel for the Crown, the full nature of the difference 
between that case and a case of the kind before us was not fully 
demonstrated. 

In Zshugbay:’s case (2) the statute defined the class or object 
to which it was to be applied as follows :— 

(a) Native chiefs, 

(b) deposed, ° 

(c) 1, required by local custom to depart, alternatively, 

(c) 2, considered by the Government undesirable. 

(a), (b) plus either (c) 1 or (c) 2 were essential ingredients. The 
Executive notified (a), (b) and (c)1. They did not exercise their 
jurisdiction under (c) 2. The subject contended “Iam neither (a) 
nor (b) nor (c) 1. ‘The point at issue in cases of the kind before 
us would have arisen if the Government had acted under (c) 2, and 
(a) and (b) had either been proved or admitted. To make the 


(1) (1927) 31 C. W. N. 593. 

(2) [1031] A. C. 662, (1931) 35 C W. N. 755. 
(3) (1932) 36 C. W. N. 669. 

(4) (1932) 36 C. W. N. 1088. 
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point clear, suppose this particular Act read “any member of the ee % 


Bhadralok class velieved by the Executive to be a conspirator. ” 1933. 
The two elements necessary would be that the man affected was (a) pratu] Chandra Mitra 
of the Bhadralok class, (b) the belief of the executive that he was a 
The es a 

plotter, The subject would be entitled to assert “I do not belong Hijli Detention Camp 
to the Dhadralok class” and that would be a matter for the Court Ameer Ali Y. 
to decide. The belief of the executive would not. This is the —— 
angle from which Mr. Justice Remfry has discussed the matter in 
Jitendra Nath v, Government of Bengal (1). 1 myself prefer to 
regard it from a slightly different angle. The class affected is the 
Bhadralok class. The executive is invested with final power to 
determine which members of that class are to be dealt with under 
the statute. From whatever angle the matter ke regarded, the deci- 
‘sion in Jitendra Nath v. Government of Bengal (1), covers the 
point, and I agree with the reasoning which underlies it, 

The last debatable point, 7 (iii), is the question of the “impro- 
priety ” of the action taken. I have already referred to the infer- 
ences of fact which Mr. Chowdhury has asked us to draw in order 
to support this aspect of his case. I will deal with them in a 
moment, but before doing 30, desire to say metas on the 
wW of principle. 

r. Chowdhury contenls that the Court has jurisdiction to 

ri and decide whether the power, although legally exercised, 
has Deen exercised dona fide. He refers to the word “improper ” 
section 491 and to the decision in Sarno’s case (2). Sarno’s case 
(2) was followel by Mr. Justice Remfry in Jitendra Nath v, Govern- 
ment of Bengal(1) when the phrase used is “ fraud upon the Act.” 
It is apparent that the English Courts in their anxiety to do justice ` 
between the subject and executive have asserted and maintained a 
residuary power to interfere in certain cases notwithstanding that 
the action taken is technically legal. 

It seems to me that the following may be distinguished upon 
principle—wrong information whether intentionally false or other- 
wise ; malice or ill will on the part of some officer in the depart- 
ments or services concerned ; improper cr dishonest application of 
the statute itself, i. e., use of the statute for a purpose not contem- 
plated by the statute. 

As regards wrong information, this must normally constitute a 
case of “ illegal exercise” ‘of power and be governed by principles 
already discussed, 





(1) (1932) 96 C. W. N. 1088 at p. 1098 at Col 3. 
{a} 71916] 2 K. B. 742, r 
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3 EER As regards malice, I agree with Mr. Chowdhury that under 
1933 certain circumstances the malice of a subordinate would fall to be 


imputed te the higher authorities, but under what cicumstances 
v. and what kind of malice ? Sarno’s case (1) affords some answer to 

The Commandant, ; ‘cca: d . 
Hijli Detention Camp these questions. The point in that case wasthis: An alien had 
Am ser Ali g. been externed under certain wartime legislation. The man had 
been shown to be an immoral scoundrel. He applied for Aadeas 
corpus on the ground that from the preamble and certain sections of 
the Act it was apparent that the statute was directed against aliens 
dangerous to the realm. He said “the executive has shown me to 
be a scoundrel but it has not shown me to be dangerous, The 
statute has been misused.” The Chief Justice, while affirming the 
jurisdiction to investigate this question, disposed of or circum- 
vented the application by holding that, in time of war, a mere 
scoundrel constituted a menace to the realm because he would 
monopolize forces of the Crown required for more essential 

services. 


Pratu! Chandra M itra 





This decision appears to me to indicate the type of case to meet 
which the English Courts have asserted jurisdiction, i. e. cases 
involving some element of misuse of the statute itself. 


I conclude with an example, in itself trifling, but which illustra- 
tes the distinction I have in mind. Suppose that by statute the 
Commissioner of Police is empowered to extern any dancer whose 
performance is in his opinion likely to offend public taste. Informa- 
tion is given by an Inspector, out of revenge. That would not 
constitute a case of “ fraud upon the statute.” The dancer might 
prove that her performance was ferfectly proper. That again, in 
itself, would not be enough, nor would it enable the Court to 
investigate the correctness or otherwise of the opinion of the Com- 
missioner of Police. But, supposing it came to the knowledge of 
the Commissioner of Police that the information was false, but that 
he had other reasons for desiring to extern the person in question, 
e. g., for writing inflamatory literature. The person in question had 
been sent for and told “unless you stop your inflamatory writing 
you will be externed.” If such a case was made out in the petition, 
I conceive that the Court would proceed to investigate the matter 
and if true, would not hesitate to interfere. 


If I am correct on principle, I am of the opinion that the nature 
of the allegations here are not sufficient to founda case of fraud 
upon the Act. The mere suggestion that certain officials were 


(1) [19161 2 K. B. 742. 
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actuated by ill-will or might have supplied false information during ia 


the course of the enquiry is, in my opinion, inadequate. 1933. 
Further, as pointed out by my learned brother, such allegations pjatul Chandra Mitra 
as there are, are of the vaguest character. In this respect I entirely The Banc dant, 
agree with the observations of Mr. Justice Remfry in Jitendra Nath Hijli Detention Camp 
v. Government of Bengal (1) as to the necessity for precision. Amea, Ali, F. 
Notwithstanding the above objections both on the matter of =e 
principle and on the matter of form, we have considered the facts 
and have come to the conclusion that the inferences which we have 
been asked to draw are not justified. I refer specially to para- 
graph 18 of both petitions. That paragraph of the first petition 
contained an allegation that the Police had taken action “in order 
to ruin the business of the detenu.” The same paragraph of the 
second petition contains the following addition:—‘ To ruin the 
business if the detenu does not give further information.” No 
single fact has been proved in support of the chart in either 
form. 
The legality of the arrest at Ranchi is not in point. Indeed, 
the very facts upon which Mr. Chowdhury was reduced to rely 
established the absolute inadequacy of the materials at his command 
to found a case of fraud upon the statute. I refer to the incident, 
so much discussed, of Alipore Jail. On the merits, therefore, I 
agree with my learned brother that there has been no “ improper 
exercise of power” adequately alleged or at all proved. The Rule, 
therefore, will be discharged. 
M. C. Ghose, J :—This isa petition by Pratul Chandra Mitra, 
who is detained in Hijli Detention Camp. His case is that he is 
being illegally and improperly detained there. Upon his petition 
a Rule was issued calling upon the Commandant, Hiji Detention 
Camp, to show cause why, 
(1) the pefttioner Pratul Chandra Mitra should not be released; 
(2) a writ of Aadeas corpus should not be issued for the produc- 
tion of the body of the said petitioner in Court to be dealt with 
according to law ; and 
(3) an enquiry should not be made whether an offence under 
section 124(1) of the Government of India Act has been committed, 
or why such other or further order should not be made as to this 
Court may seem fit and proper, 
Mr. Chowdhury on behalf of the petitioner, has given us an 
elaborate disquisition on the history of the prerogative writ of 
habeas corpus, But section 4 of the Government of India Act VIII 


* 








(1) (1933) 36 C. W. N. 1086. 
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of 1932 lays down that “the powers conferred by section 491 of 
the Code of Criminal Procedure, 1898, shall not be exercised in 
respect of any person arrested, committed to or detained in 
custody ” under the Bengal Criminal Law Amendment Act, 1930, 
and;the said Act as supplemented by Act VIII of 1932. ‘This’ pro- 
vision clearly excludes the petitioner from the benefit of section 491 
of the Code of Criminal Procedure. It is argued, however, by 
Mr. Chowdhury that independently of section 491 of the Code of 
Criminal Procedure, it is open to the petitioner to make this appli- 
cation for the prerogative writ of Aadeas corpus. This question was 
fully discussed by Sir George Rankin, C. J., in the case of Girindra 
Nath Banerjee v. Birendra Noth Pal (1), Relying upon that deci- 
sion I have no hesitation to hold that in this case the petitioner 
has no right fora writ of Aadeas corpus apart from the provisions of 
section 491 of the Code of Criminal Procedure. He was arrested 
by an order of the Governor in Council and ordered to be detained 
in Hijli Detention Camp under the powers provided by Bengal 
Act VI of 1930, as supplemented by India Act VIII of 1932. 
Act VI of 1930 empowers the Local Government, whenever they 
are of opinion that there are reasonable grounds for believing that 
any person answers to a certain descriptions belonging to a certain 
criminal association, etc.; to have him by an order in writing 
detained in a Detention Camp. “So long as that statute remains in 
force, it cannot .be said that the petitioners detention in Hijlt 
Detention Camp is illegal or improper. Whether tbe Bengal 
Government were right in their decision to order the detention of 
the petitioner is not a question which is for us to determine. The 
statute leaves the decision entirely to the Local Government. If 
the Local Government be of opinion that there are reasonable 
grounds to proceed, they may proceed under the Act. No discre- 
tion is left to the High Court to enter into the question whether the 
Local Government have reasonable grounds for their action. 
Grounds (1) and (2) of the Rule, therefore, fail. : 

The learned Deputy Legal Remembrancer has brought to our 
notice that a similar petition made by the father of the petitioner 
on his behalf was rejected on the 28th August last by a Bench of 
this Court consisting of the Acting Chief Justice and Mr. Justice 
Henderson. l 

Mr. Chowdhury has commented on the facts of the arrest of the 
petitioner and urged tbat the Police acted mala fde in respect of 
him and tbis Court ought to order an enquiry whether an offence 


(1) (1927) 31 C. W, N. 593. 
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under section 124(1) of the Government of Ipdia Act has been 


committed. The facts in short are as follows :— 

The petitioner isa young man who used to reside in Ranchi. 
He was arrested there on rs5th February, 1933, by the Police at 
Ranchi upon a request in writing which they received from the 
Calcutta Police. He applied for bail at Ranchi but his application 
was rejected by the Magistrate of Ranchi. It is urged that the 
Police at Ranchi had no authority to arrest the petitioner upona 
mere request from the Calcutta Police without a proper warrant 
issued by a Magistrate and that the Magistrate of Ranchi acted 
illegally in not granting him bail. These criticisms against the 
‘Police and the Magistrate of Ranchi do not touch the merits of the 
present case, namely whether the petitioner is lawfully detained at 
Hijli Detention Camp. On the material before us it cannot be held 
that the Police or the Magistrate of Ranchi acted illegally. Upon 
arrest at Ranchi he was duly sent to Calcutta where the Calcutta 
Police on 16th February, 1933, produced him before the Chief 
Presidency Magistrate on an allegation that they were investigating 
into a cise of a serious criminal conspiracy and that they had 
reasOn to suspect that the petitioner wasa member thereof. He 
was remanded to Hajat in Presidency Jail until 4th March when 
the Police, it is said, were advised to lay their conspiracy case not 
before the Chief Presidency Magistrate of Calcutta but before the 
Magistrate of Alipore whereupon at the request of the Police the 
case was withdrawn from the Court of the Chief Presidency Magis- 
trate and the accused andthe other men arrested in tbat case 
were taken to the Magistrate of Alipore who ordered their deten- 
tion in prison until the 1st of April last when, itis said, the Police 
had sufficient evidence against certain of the accused men against 
whom a charge-sheet was eventually submitted, but they had not 
sufficient evidence against the petitioner to put him on trial. They 
had, however, sufficient evidence against him to apply to the Local 
Government to pass an order of detention under Act VI of 1930. 
It may be noted that under that Act the Local Government do not 
pass final order of detention without the opinion of two judicial 
officers of the rank of a District and Sessions Judge, who peruse all 
the papers and advise the Local Government on the matter. Upon 
these facts it cannot be said that any of the officers acted illegally 
or improperly so as tocome under the provisions of Section 124(1) 
of the Government of India Act. 


It was urged that the father of the petitioner who wanted to 
interview his son was treated badly by the Police and the Jailor of 
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CRINALE the Presidency Jail. It appears that the father applied for an 

` e interview with the petitio ner and some Polce officer wrote to him 
that he might interview his son at Presidency Jail on ŝth July. 


Pratul Chandra Mitra i ; d 
v. Accordingly, on the 8th July he went to the Presidency Jail an 
The Commandant, 


Hijli Detention Camp there he was told that he could not interview the prisoner unless a 
ga Pohce officer was present but no Police officer came and the poor 
M. C. Ghose, F. = 
— father had to depart after waiting for about two hours and it further 
appears that the petitioner on the 8th July was not at all in the 
Presidency Jail but that he had been on the previous day sent to 
Hijli Detention Camp. These facts show that there were certain 
unfortunate mistakes by which the father of the petitioner suffered. 
These facts, however, do not touch the legality or propriety of the 
detention of the petitioner by the Local Government in Hijli 
Detention Camp. 
I am of opinion that all the grounds fail and this Rule must be 
4 discharged. 


S. K. R. Rule discharged. 
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Before Mr. Justice M. N. Mukerji and Mr. Justice S. K. Ghose. 
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Order by the Additional Chief Presidency Magistrate und er section 202 
Criminal Procedure Code (Act V of 1898) sending a complaint to 
another Fresidency Magistrate for enquiry and report—Summonses issued 
by the enquiring Magistrate—Legality:of—Furisdiclion of the Additional 
Chief Presidency Magistrate to direct an enquiry by anether Presidency 
Magistrate. 

Where on a complaint being lodged the Additional Chief Presidency Magis- 
trate, Calcutta, made an order thereon under section 202 Criminal Procedure 
Code sending the complaint to the fourth Presidency Magistrate, Calcutta, 
for judicial enquiry and report aad the latter thereupon examined some 
witnesses and issued summonses against the accused under section 380 Indian 
Penal Cade: 


*Criminal Revision No. 1178 of 1993 for quashing the proceedings against 
the petilioners under section 380 Indian Penal Code pending in the Court of Mr. 
H. K. De, Fourth Presidency Magistrate, Calcutta or in the alternative for 
stay of the proceedings till the disposal of the Civil Suit no. 1125 of 1933 pending 
in the Original Side of the High Court. 


Vor. LIX.] HIGH COURT. 


Held, that all that was necessery for the fourth Presidency Magistrate to do 
was to send a report to the Additional Chief Presidency Magistrate and it was 
for the latter to deal with the complaint in accordance with law and in this 
view of the matter, the summonses issued on the accused were to be 
' quashed. i 

That all stipendiary as well as non-stipendiary Presidency Magistrates 
have been declared by the Local Government subordinate to the Chief Presi- 
dency Magistrate. By section 18d (4) of the Code an Additional Chief 
Presidency Magistrate has been vested with all the powers of the Chief Presidency 
Magistrate. A power to send the case to a Subordinate Magistrate under 
section 202 of the Codeis one of those powers. The order which the Addi- 
tional Chief Presidency Magistrate made under section 202 by sending the 
case to the fourth Presidency Magistrate for enquiry and report was 
one which is authorised by law and which the latter had to comply 
with. 

Application for Revision under sections 435 and 439 of the 
Code of Criminal Procedure and section roy of the Government 


of India Act. 
The material facts appear from the Judgment. 


Messrs. U. K. Basu, B. C. Ghose and Prafulla Chandra 
Chakravarty for the Petitioners. 

Messrs. D. N. Bhattacharjee and Nagendra Kumar Dutt for 
the Opposite Party. 

The judgment of the Court was as follows : 

This is a Rule to show cause why the proceedings pending in the 
Court of Mr. H. K. De, Fourth Presidency Magistrate, in respect of 
a case under section 380 Indian Penal Code should not be quashed 
or at any rate stayed till the disposal of a suit, No. rr25 of 1933, 
pending between the parties on the Original Side of this Court. 

On the 13th May last the complainant laid an information of 
theft of two boxes of jewelleries. On that the two petitioners were 
arrested and an investigation being held by the Police the peti- 
tioners were discharged; the Deputy Commissioner of Police 
observing that the case was doubtful and probably false. On the 
2nd June last, the complainant lodged a complaint on which the 
Additional Chief Presidency Magistrate made an order under sec- 
tion 202, Criminal Procedure Code sending the complaint to Mr. 
H. K. De for judicial enquiry and report. Mr. De thereupon 
examined some witnesses and issued summonses against the peti- 
tioners under section 380 Indian Penal Code. 

On the 27th May last the firm of Indar Chand Lachmipat, of 
which the first petitioner alleges he isa partner, instituted a suit 
against the complainant and his wife as defendants, wherein a 
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pledge by the latter in respect of the said jewelleries has been 
set up. i 

The Rule in so far as it relates to the quashing of the proceedings 
is based upon the contention that Mr. De had no authority to issue, 
the summonses inasmuch as the case had been sent to him merely 
for enquiry and report. The learned Magistrate in his explanation 
has observed that the mistake on his part in issuing summonses 
was due to an oversight. On behalf of the complainant, however, 
it has been contended before us that the Fourth Presidency Magis- 
trate is not subordinate to the Additional Chief Presidency Magis- 
trate, and that therefore the latter had no jurisdiction to make an 
order sending the complaint to the former for enquiry and report in 
the terms of section 202 of the Code. The argument further is 
that when the complaint came before Mr. De he could issue process 
on it, holding the enquiry as he has done. We are of opinion that 
the complainant’s contention is not sound. 

It is not disputed that all stipendiary as well as non-stipendiary 
Presidency Magistrates have been-declared by the Local Govern- 
ment subordinate to the Chief Presidency Magistrate (vide Notifica- 
tion No. 3540 J. D. published in the Calcutta Gazette 1903, Pt. 1, 
dated October‘yth, 1903, P. 1321). By section 18d (4) of the Code 
an Additional Chief Presidency Magistrate has been vested with all 
the powers of the Chief Presidency Magistrate, A power to send 
the case to a subordinate Magistrate under section 202 of the Code 
is one of those powers. A subordination by implication has been 
created by the said provision; for unless such subordination is 
assumed the exercise of the power would be impossible. We are of 
opinion, therefore, that the order which the Additional Chief 
Presidency Magistrate made was One which is authorised by law and 
which Mr. De had to comply with. In tbis view ‘of the matter, 
the summonses issued on the accused should be quashed and we 
order accordingly. All that would be necessary for Mr. De is to 
send a report to the Additional Chief Presidency Magistrate and 
it will be for the latter to deal with the complaint in accordance 
with law. 

As the question of stay also been argued before us, we desire 
to state that upon the circumstances of the case we consider it one 
in which if process is issued, no trial should be held until the suit 
referred to in the Rule has been disposed of. 

The Rule is made absolute. 

S. K, R. Rule made absolute, 
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PRESENT: Lord Thankerton, Sir John Wallis and 
Sir George Lowndes. 


THE BARABONI COAL CONCERN, LIMITED 
: A 
DEBA PRASANNA MUKHERJEE AND ANOTHER. 


[On APPEAL FROM THE HIGH Court or JUDICATURE AT 
Fort WILLIAM IN BENGAL | 


indian Limitation Act (IX of 1908), Sch. I. Art. 13i—Royalty charged upon 
leasehold $1 opert);—Limttation for recovery of. 


Semble: A suit to recover royalties charged upon leasehold premises is 
subject to 12 years’ limitation period (Art. 132, Indian Limitation Act) 
Appeal No. 86 of 1932 from a decree of the High Court, Calcutta, 
dated the arst January 3931, which varied a decree of the Sub- 
ordinate Judge of Asansol, dated the 31st July 1928. 


The appeal raised questions of construction of the various docu- 
ments recited in the Board’s judgment. 


Upjohn, K, C. and M, R., Jardine for the Appellants. 
Dunne, K. C. and S, Ayam for the first Respondent. 
Vere Mocket for the second Respondent, 

Their Lordships’ judgment was delivered by 


Sir George Lowndes :—This appeal is concerned with the 
rights of the parties in a 5/16th share of certain coal-bearing lands 
known as Marza Monaharbahal. The transactions out of which the 
litigation aris& are complicated, and bring in at different stages 
other properties and interests with which the appeal is not concerned. 
They are referred to in detailin the judgments below, but it will 
be sufficient for the judgment of the Board to confine the narration 
to the 5/16th share of Monaharbahal. 

The second respondent isthe present owner of the Searsole 
estate, in wbich the said share is comprised. On the roth August, 
1908, his predecessors in title executed a deed in favour of 
Mukbunda Lal Laik, by which they demised the said share to 
him ona 999 years’ lease for coal-mining purposes, upon certain 
terms and conditions including the payment of royalties at 
varying rates which were charged upon the leasehold interest. 
By the same deed the lessors, in consideration of the sum of 
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Rs. 1,00,000 advanced to them by the lessee, mortgaged the 
demised premises to him to secure repayment of this advance 
with interest. 


Mukhunda Lal Laik was in this transaction admittedly acting 
on behalf of the frm of Laik Banerjee & Co., in which he and 
certain other persons were partners. It will be convenient hereafter 
to refer to them collectively as the Laiks. 


By another Bengali deed of a date equivalent to the zoth 
May, 1909, the Laiks mortgaged their interests under the former 
deed to Tara Prasanna, the father of the first respondent, to 
secure repayment of Rs, 2,00,000 advanced to them by Tara 
Prasanna. 


In 1911 Tara Prasanna instituted a suit against the Laiks 
for realization of the moneys due under the 1909 moitgage. A 
preliminary mortgage decree was passed in the same year and some 
time in 1912 a final decree for sale. 


In the meantime some of the Laik partners had been adjudicated 
insolyents, and the Official Assignee of Bengal was brought on the 
record of the suit in their place. Tara Prasanna then took 
proceedings in execution to enforce his decree, The Official 
Assignee resisted the sale, and being dissatisfied with the order of 
the executing Court, appealed. 


In November, 1913, during the pendency of the appeal, an 
agreement was made, in which all the parties interested (including 
Tara Prasanna) joined, for the sale of the Laiks’ leasehold interest 
to the appellant company for the sum of Rs. 1,00,;0co, to be paid 
to Tara Prasanna in reduction of his mortgage claim. This sum 
was duly deposited with the Official Assignee, and the company 
was in April, 1914, put in possession of the property’ The formal 
completion of this transaction was delayed for some time by the 


‘death of Tara Prasanna, whose interests devolved upon his son, 


the first respondent, then a minor. Eventually, however, the 
Official Assignee’s appeal was compromised on the terms of the 
agreement with the sanction of the Court; the money was paid 
over to the guardian of the minor; and on the 22nd June, 1917, 
an assignment of the leasehold ‘premises to the company was 
executed by all the parties concerned. It is admitted that by 


the terms of this document the property so assigned was freed 


from all claims under the 1909 mortgage, but that the company 
took subject to the covenants by the Laiks for payment of the 
royalties and to the other conditions of the original lease, the assign- 
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ment and the corresponding liabilities of the company taking effect 
as from the rst April, 1914. 

Execution proceedings were then resumed under the dak 
in Tara Prasanna’s suit, the first respondent being substituted 
as, his representative, and on the gth February, 1920, the right 
title and interest of the Laiks in the mortgage of 1908 was brought 
to sale and purchased by the first respondent for Rs. 1,10,000. 

On the 31st March, 1922, the suit out of which the present 
appeal arises was instituted by the mother and the guardian of the 
first respondent in the Court of the Subordinate Judge of Asansol, 
The defendants were (1) the second respondent and his mother 
(since deceased), as representing the mortgagors, the claim against 
them being the ordinary mortgage decree, and (2) the appellant 
company, against whom an alternative claim was made under the 
“following circumstances, 

The company were, as above stated, liable for the royalties 
reserved by the lease of which they were the assignees. It is not 
alleged that they had attorned to the first respondent, and there- 
fore their liability would be prima facie to pay the sums due in 
this respect to their lessor, f. e., the second respondent, But by 
the terms of the deed of 1908 the royalties, which were charged 
‘on the leasehold premises,. were made part of .the mortgage 
security, and the following provision was incorporated in the 
mortgage part of the deed :— l ' 

“And it is hereby expressly agreed by and aken the, parties 
hereto that the moneys hereby secured. shall be primarily payable 
out of the rents and royalties hereby transferred and charged and 
for that purpose so long as.any money shall remain due and 
owing on the security of these presents to the Transferee ” (meaning 
the Laiks) “he the Transferee shall be at liberty to appropriate or 
recover and receive the said rents and royalties payable by him 
to......the owners” (meaning the mortgagors) “ as and when they 
shall become due in respect of the said principal money and in 
the next place of the said principal money for the time being due 
on the security of these presents. ” 

So long as the Laiks were both lessees and mortgagees this 
‘provision meant no more than that royalties were to be set off 
against this mortgage debt, but when the lease became vested in the 
company and the mortgage rights in the first respondent, the posi- 
tion was altogether different and the meaning and effect of the 
clause became of importance. 

Prior to the institution of the suit now under appeal neither 
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a the first nor the second respondent seems to have taken any step 
1934- to obtain payment from the company, each apparently holding 
The Baraboni Coal that it was the duty of the other to do so, with the result that the 
ia Ltd. company had paid neither of them. After the institution of the 
Deba Prasanna suit a Receiver was appointed, who collected some Rs. 65,000 
Mukherjee. from the company, which was held to the credit of the suit, but 
Sir George Lowndes. there was a sum of Rs, 31,500 outstanding which the company 
a alleged they had paid to an agent of the parties—an allegation which 

was disproved in the suit and is no longer maintained. 
The dispute between the respondents as to the collection 
of the royalties was the reason for joining the company as a 
defendant to the first respondent’s suit. In his plaint he sub- 
mitted hat under the clause of the 1908 deed set out above it 
was optional with him, as representing the mortgagee, and not 
obligatory upon him, to recover and appropriate the royalties 
payable by the lessees, and that inasmuch as he had not in fact 
made any such recoveries, he was entitled to a decree against the 
second respondent as his mortgagor for the full amount of principal 
and interest Outstanding under the mortgage, which he alleged 
to be Rs. 1,85,139 1-6, and this was the main prayer of his 
plaint. But in case the Court should hold that the clause in 
question was obligatory upon him, he asked, in the alternative, 
for an account against the company of the moneys due from 
them as lessees anda decree against them forthe amount found 
due, and that the same might be declared a first charge on their 

leasehold and realised by the sale thereof. 


The second respondent (the mortgagor) by bis written state- 
ment joined issue with the plaintiff on the construction of the 
clause in question, which he asserted was obligatory and not 
optional, He said that neither he nor his predecessors in title 
had ever made any demand for the royalties in question, and he 
claimed that the plaintiff could not recover anything from bim 
under the mortgage whether by way of principal or interest 
without giving credit for them in full. 


r 


™ 


The company’s defence is perhaps now of little importance. 
They denied that the plaintiff had any cause of action against 
them, asserted that they had always been ready and willing to 
pay, the royalties to either mortgagor or mortgagee, but that 
neither of them would receive payment, and alleged that they had 
paid the Rs, 31,500 above referred to. 

The Subordinate Judge by Lis judgment held that there was 
no obligation upon the plaintiff (the first respondent) to collect 
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the royalties and gave him a preliminary decree against the 
second respondent, dated the 31st July, 1928, for the full amount 
due under the mortgage, which he ascertained at Rs. 1,50,734-7-2, 
after ‘allowing for interest and costs and crediting the 
Rs. 65,047-6-9 collected by the Receiver, which was directed to be 
paid to the plaintiff. No relief was granted against the company, 
nor were they awarded costs. The decree was strictly in accord- 
ance with the main prayer of the plaint, and the plaintiff was 
evidently content, as he did not appeal against it, and in due 
course applied fora final decree for sale, which was passed on the 
25th February, 1929, and followed the same lines, 

The property to be sold under the preliminary decree was 
described in a schedule as “All that undivided five-sixteenths 
parts or shares of and in the mousaAk land and hereditaments called 
or known as Mouzah Monaharbahal,” followed by details of loca- 
tion, area and boundaries. It did not in terms save the leasehold 
interest of the company, as it should have done in accordance with 
the terms of the assignment of the 22nd June, 1917. 

The company appealed to the High Court against the decree 
of the Subordinate Judge, formulating no less than thirty-five 
grounds of objection, but the only contention that appears to 
have been urged on their behalf at the hearing of their appeal 
was that the sale of the mortgaged property should have been 
made specifically subject to their leasehold interest. This was 
conceded at once by Counsel for tbe first respondent, and their 
Lordships have little doubt that if this had been the only objection 
taken to the decree the slip could have been put right without 
resort to the Appellate Court. The real grievance of the company 
seems to have been the finding of the Subordinate Judge as to the 
nonpayment of the Rs. 31, 500, but this, though occupying a pro- 
minent place in the company’s thirty-five grounds of appeal, was 
not even argued in the High Court. 


The second, respondent (the mortgagor) also appealed against 
the decree, and cross-objections were filed by the first respondent 
to his appeal. The second respondent supported the contention 
of the company as to the payment of the Rs. 31, 500: he conten- 
ded that the first respondent was responsible for the collection of 
the royalties, and was bound to give credit for them in full in the 
mortgage account. He also pointed out that there was an error in 
the calculations of the Subordinate Judge and that the sum due 
under the mortgage should have been found to be less by:Rs. 12,000 
than the decretal amount. This again was at once admitted 
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by the first respondent, and could, their Lordships think, have been 
corrected by the Subordinate Judge. 

The cross-objections of the first respondent may be disregarded. 
They raised no contention against the company, and no order was 
made upon them in the High Court. 

The only substantial question, in their Lordships’ opinion, for 
determination upon the appeal was whether the Subordinate Judge 
had rightly construed the clause in the 1908 mortgage which has 
been set out above—in other words, whether the first respondent 
as mortgagee was liable for the unrealized part of the royalues, 
i.¢, the Rs, 31, 500, and was bound to give credit for'it to the 
second respondent. l 

The judgment of the High Court was delivered by the Chief 
Justice, bis learned colleague merely concurring. On the question 
just referred to he seems to have agreed with the Subordinate 
Judge, and to have held (as their Lordships read his judgment) 
that the first respondent was not bound to collect the royalties due 
from the company, and this is, in their Lordships view the proper 
construction of the clause—indeed, it has not been disputed by 
Counsel for the first respondent, 

Under these circumstances the result should baye been, in their 
Lordships’ opinion, the affirmance of the Subordinate Judge’s decree 
subject only to correction of the two admitted slips above referred 
to. Upon the finding of the Court the second respondent was 
clearly liable to the first respondent for the full mortgage debt, as 
claimed by the plaint. 

The learned Chief Justice, however, was impressed by the 
hardship which such a result would impose on the second 
respondent, who, he said, would be left with only a time- barred 
claim against the company. He thought the proper course, 
therefore, was to give the first respondent a decree for the 
Rs, 31,500 against the company, -and to allow the second respondent 
credit for this sum in the mortgage account, and he found it 
sufficient to justify this course, that the first respondent did not 
object. He also ordered the company to pay the costs of both 
appeals, 

It is against a decree in these terms that the present appeal 
is brought by the company, and their Lordships think that it must 
succeed. 

The first respondent had prayed for, and had clearly elected to 
take, a decree on the mortgage against his mortgagor, the second 
respondent, and both Courts had held him entitled to it. He had 
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merely sought to hold the company liable in the event of his failing 
against the second respondent. The decree made by the High 
Court would only have been justified if the one material point 
in the second respondent’s appeal had been decided in his favour, 
but it was not. If the second respondent’s claim against the 
company was time-barred, it ‘was rather his fault than his mis- 
fortune, as he had never made any attempt to recover the royalties 
from the company, and had from the outset disclaimed all liability 
in connection with them. 

But with all respect to the learned Chief Justice, their Lord- 
ships cannot think that he was entitled to assume that the claim 
was barred. No question as to this had been raised or considered 
in the case. No part of the royalties can have been due from the 
company till some time after April, 1914: they were clearly 
charged upon the leasehold, which would allow 12 years for their 
recovery : the suit was filed in 1922, and before any conclusion 
could be arrived at with regard to limitation, it would have to be 
considered whether the written statement of the company and 
the correspondence between the parties did not contain a sufficient 
acknowledgment of the debt to save the operation of the Limita- 
tion Act. Their Lordships offer no opinion upon these questions, 
which have not been argued before them: they only desire to 
point out that it is by no means certain that the Subordinate 
Judge’s decree imposed any undue hardship upon the second 
respondent. 

Nor can their Lordships see any justification for saddling 
the company with the second respondent’s costs of the appeals. 
So far as the company’s appeal was concerned they had succeeded, 
though ona point which their Lordships think might well have 


been settled without an appeal. So far as the second respondent’s, 
& 


appeal was concerned, he had failed upon the main question in 
dispute, and the only point upon which he had succeeded, viz., 
the miscalculation of the mortgage debt clearly did not affect the 
company. 

For these reasons their Lordships think that the appeal 
should be allowed, the decree of the High Court set aside, and the 
decree of the Subordinate Judge restored, subject to the modifica- 
tions referred to above, viz, (1) that the amount found thereby 
to be due by the second respondent be reduced by Rs, 12, 000, 
and (2) that the sale of the mortgaged property be made subject 
to the leasehold interest “of the appellant company in the five- 
sixteenths share of the Monzah Monaharbahal. The appellant 
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company should have their costs of this appeal from the respon- 
dents. There should, their Lordships think, be no order as to 
costs in the High Court, and any costs incurred there which have 
been paid should be returned. They will humbly advise His 
Majesty to this effect. 


Oswald Hickson Collier & Co + Solicitors for the Appellants. 


Barrow Rogers and Nevill: Solicitors for the first Respon- 
dent. 


W. W. Box & Co.: Solicitors for the second Respondent, 
K. J. Re Appeal allowed. 


Present: Lord Macmillan, Lord Wright and Sir George 
Lowndes. 


KAMAKHYA DAT RAM 
Y. 


KUSHAL CHAND. 


[ON APPEAL FROM THE CHIEF COURT Oof OUDH AT LUCKNOW. | 


Will, construction of—Dominant intention cf testator, kow ascertained— 
Words of devise whethe: conferring an absolute or merely a life estate, 


In construing the language and arriving at the intention of a particular 
testator, decisions on the construction of other Wills are of little assistance. 
In each case the Court must ascertain the dominant intention of the testator, 
reading the Will as a whole, in order to see what is the vocabulary of the 
testator and how he expresses himself with regard to other matters, 

_ An Oudh Taluqdar, by his Will, bequeathed certain villages to his son, 
S R. in the following terms: “ Other villages and shares in villages entered 
in List IV given at the foot of this deed, shall pass to the said S. R, and after 
him to his eldest son under the rules of succession laid down in Act 1 of 1869”: 

Held, that the devise in favour of S. R conferred on him an absolute right of 
property in the villages and shares in villages comprised in List IV and not 
merely a life interest. 


Consolidated Appeals No. 58 of 1929 from decrees of the Chief 


Court of Oudh, affirming the decrees of .the Subordinate Judge of 
Fyzabad. 
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The only question for decision on the appeals was the interpre- a 


tation of paragraph 4 of the will of one Sri Ram, a Talugdar of 1933. 
Qudh. The relevant provisions of the will are set out in the Kaniakhya | Dat Ram 
Board’s judgment. The Chief Court of Oudh held, distinguishing Kushal Chand. 
Skinner v. Naunihal Singh, (1) and following Zal Ram Singh v. —— 
Deputy Commissioner of Partabgarh, (2), that the testators son, 

Sitapat Ram took an absolute estate in the property. 


Wallach for the Appellant. 


Dunne K, C. and Jinnah for the Respondent (Kushal Chand) 
were not called on to argue. 

Their Lordships’ judgment was delivered by 

Lord Macmillan.—Their Lordships do not think it necessary 
to call upon Counsel.for the appearing respondent. PE DET 13, 

In these consolidated appeals from the Chief Court of Oudh 
at Lucknow the sole question for decision arises with regard to 
the terms of a paragraph in the will of Rai Bahadur Sri Ram. 
The will is dated 22nd May, rg13, and the paragraph to be inter- 
preted reads as follows: 

“ Besides the villages comprised in Taluqa Rasulpur entered 
in List III other villages and shares in villages entered in List 
IV given at the foot of this deed, shall pass to the said Sitapat Ram 
and after him to his eldest son“ under the rules of succession laid 
down in Act I of 1869.” 

The question is whether by this provision the testator con- 
ferred on his son, Sitapat Ram, an absolute right of property 
in the villages and shares in villages comprised in List IV or only 
a life interest. The question has become of material importance 
because during his lifetime Sitapat Ram apparently incurred 
debts to a large amount and his creditors have sought to do 
execution against the properties, or some of them. If the interest 
of Sitapat Ram in the villages was limited to a mere life interest, 
then, of course, the creditors could only attach such life interest. 
He also, apparently, granted a mortgage purporting to affect one 
or more of these villages, and in this instance also it is obviously 
of importance to decide whether he was entitled to grant such a 
mortgage as owner. 


The matter comes before their Lordships in the form of 


(1) (1914) 1. L, R. 35 All 211; L. R. 40 1. A. 105; 17 C. L. J. 558. (P. C.) 

(2) (1923) I. L. R. 45 All. 596 (603) (P. C.) 

* The words of-the Will, in the vernacular to denote ™ eldest son,” are 
Auladi-akbar,—K. Je-R, 
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appeals from four decrees of the Chief Court of Oudh. Three of 
these relate to judgment debts and execution decrees. In these 
instances the appeals are ex parte; in the fourth instance, which 
is the decree relating to the mortgage, there is an appearance 
for the respondent, Kushal Chand, the mortgagee. The Courts 
below have unanimously held that Sitapat Ram took an absolute 
right of property under his father’s will in the villages entered in 
List IV. | 

Their Lordships get little assistance from decisions with 
regard to other wills in construing the language and arriving at 
the intention of this particular testator. Certain cases in which 
other testators have used other language have been referred to, 
but from these the only guidance to be obtained is that what must 
be sought in every instance is the dominant intention of the testator. 
It is, of course, always legitimate, and frequently helpful, to look 
to other provisions of settlement, in order to see what is the voca- 
bulary of the testator and how he expresses himself with regard to 
other matters, 


In the present instance their Lordships receive considerable 
assistance from the contrast between the language used in para- 
graph 4 and that used in the neighbouring paragraph 6. In the 
latter paragraph the testator, after directing that “ Sitapat Ram 
shall get the villages detailed in List VI,” adds the words “ but he 
shall have no power to make transfer or create any incumbrance 
with regard to those villages, and the said Sitapat Ram shall 
remain in possession during his lifetime and after him his sons, 
Adyadat Ram, Bidydat Ram and Shantadat Ram or of them 
any person or persons who may be alive after Sitapat Ram, shall 
get equal shares.” In this instance the testator makes it abund- 
antly clear that Sitapat Ram’s interest in the villages detailed 
in List VI is to be limited to a life interest, thus showing that 
when he wanted, to restrict his beneficiary to a life interest he 
knew the appropriate language in which to express his intention. 
But the contrast between paragraph 4 and paragraph 6 becomes 
even more conspicuous when reference is made to the Lists them- 
selves, which are appended to the will; for List IV is headed: 
“ Villages which Sitapat Ram and after his death his eldest son 
shall get” ; while List VI is headed: “ List VI of villages which 
Sitapat Ram shall get for his lifetime without the power of transfer, 
and after him, his sons mentioned in paragraph 6 shall get it.”. 
The titles of these Lists thus bring into striking contrast the 
villages which Sitapat Ram is to get for his lifetime without power 
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of transfer, and the villages which he is to get without any such - sia ° 
qualification. 1933, 
Nem 


On the words of Paragraph 4 itself, the direction that after Sitapat Kamakhya Dat Ram 
Ram the villages in List IV are to pass to his eldest son under the 
rules of Succession laid down in Act I of 1869, imports no more 
than that after Sitapat Ram’s death his eldest son is to take these 
villages, for by Section 22 of the Act I of 1849 it is provided that 
in the event of intestacy the eldest son shall succeed. The 
bequest, therefore, is really much the sameas if it had been 
expressed in favour of Sitapat Ram and after him his heir-at-law, 
according to the statutory law of intestate succession. 


v. 
Kushal Chand. 


‘ford Macmillan. 





Mr. Wallach, however, sought to assimilate Paragraph 4 rather 
to Paragraph 3, and in so doing had, no doubt, the countenance of 
the Judges of the Chief Court of Oudh, though with a different 
intention. Itis true that in Paragraph 3 the testator, in disposing 
of Taluga Rasulpur, used language practically identical with the 
language used in Paragraph 4, but Taluga Rasulpur had been made 
the subject of a declaration under U.P. Act No. II of 1900, 
and, consequently, the succession to it was thenceforward governed 
by the scheme provided by that Act, under which a life 
interest only was taken by Sitapat Ram. But that was by operation 
of Section 15 of the Act of 1900, In the case of the villages 
under Paragraph 4, on the other hand, there was no such declara- 
tion; they were not subject to Section 15 in any way, and that 
being so, they passed under the operation of the rules of intestate 
succession laid down in Section 22 of Act I of 1869. 


The Judges of the Chief Court of Oudh, who state that it 
was agreed that the devise of Taluga Rasulpur in favour of 
Sitapat Ram conferred on him an absolute estate, ‘were thus 
; under a misapprehension as to the effect of that devise and were 
misled in seeking to derive assistance from the assimilation of 
Paragraph 4 to Paragraph 3. 

Their Lordships, as they have said, find in the contrast between 
Paragraph 4 and Paragraph 6 a safer guide to the testator’s inten- 
tion, and reading Paragraph 4 with the assistance of this contrast 
they are satisfied that the Judges of the Court below arrived at a 
correct interpretation of the testator’s will, an interpretation which 
' their Lordships would, in any event, be slow to disturb unless they 
were very clearly satisfied that some wrong principle of inter- 
pretation had been applied or some manifest error of interpreta- 
tion committed. 
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sli In the result their Lordships will humbly advise His Majesty 

£933 that the appeals should be dismissed, and as there is an appearance 
Kamakhya Dat Ram OPIY in one of the appeals, there will be costs only to the respon- 
Kushal Giat dent appearing in that case, 


= Douglas, Grant and Dold: Solicitors for the Appellant 


Lord Macmilian, 


= A. S. L. Polak & Co.: Solicitors for the Respondent. 
Ke J. Re Appeals dismissed. 


CIVIL REVISION. 
Before Mr, Justice M. C. Ghose, 


MINIE: SUKHAMAY BISWAS AND ANOTHER 
1933 V. 
Sarpa? i 

April, 3 5: ASIA KHATUM.* 


Civil Procedure Code, (Act V of 1908) Section 151, Order 21 rule 100—Fetition 
dismissed for default—If can be restored under Courts inherent jurisdiction, 


Where the Civil Procedure Code provides an alternative remedy, the Court 
has no jurisdiction to invoke 1ts inherent power under Section 151 of the Code 
and act under it. 

Sarat Krishna Bose v. Bisweswar Mitra (1) and Satyendra Nath Choudhury 
v. Charu Chandra Majumder (2) followed. 

Nabu Sahu v, Kamdev Matty (3) referred to, 

An application under Order 21 rule 100 of the Code of Civil Procedure, 
which is dismissed for default, cannot be restored under Section fi 51 of the Code. 

Application for Revision under Section 115 of the Code of 
Civil Procedure and Section roy of the Government of India 
Act. 


Application under Order 21 rule 100 of the Code of Civil 
Procedure, 


~ The material facts appear from the judgment. 


* Civil Revision Case No. 33 of 1932, against the order of M, Ghyasuddin 
Esqr., Munsiff of Dacca, dated gth December, 1932. 

(1) (1926) 31 C. W. N. 576. 

(a) (1927) 45 C. L. J. 557. 

(3) (1927) 47 C. L. J. 87. 


VoL. LIK.) HIGH COURT, 


Mr. Bhupendta Nath Roy Choudhury for thé PEON 
Mr. Kanai Lai Saha {cr the Opposite eat 


The judgment of the Court was as follows : 


M. C. Ghose, J. :—In this case the decree-holders, petitioners 
in the case, brought a Title Suit in 1927 and obtained a decree in 
the Appellate Court in 1929 and thereafter in May 1932 took delivery 
of possession of the decretal land. Thereafter the opposite party 
filed an application under Order 21, rule roo of the Code of Civil 
Procedure complaining that she who was not a judgment-debtor 
had been dispossessed of her property. A Miscellaneous Case was 
thereupon started. The decree-holders filed their objection’ and 
were ready with evidence on the 3oth July 1932, But when the 
case was called on icr hearing, the opposite party did not appear 
and the Miscellaneous Case was dismissed for default. Subsequently 
the opposite party filed an application under Order g, rule 9, Order 
47, rule t and Section 151 of the Code of Civil Procedure for setting 
aside the aforesaid order of dismissal and for restoration of the 
Miscellaneous Case to its original number. The Court below by an 

‘exparte order set aside the order of dismissal, But later the decree- 
holders appeared and stated that they had received no notice and 
got the order vacated. Then after hearing both parties the learned 

' Court below set aside the order of dismissal and restored the Mis- 
cellaneous Case to its original file under Section 151 of the Code 
of Civil Procedure holding that Section 151 Civil Procedure Code 
had application to the case. Against that order the present Rule 
has been issued. 

Before the learned Munsif it was contended on behalf of the 
decree-holders that Section 151 had no application to this case. 
The learned Munsif stated that it was well settled that if the Code 
contains specific provisions which would- meet the necessities of 
the case in question, sueh provisions should be followed and the 
inherert jurisdiction should not be invoked. In the event of 
dismissal of a case under Order 2r, rule roo, the aggrieved 
party has a direct remedy by way of regular suit under Order “at, 
rule 103. The question was argued whether in the circumstances 
the learned Muusif should take action under Section 151 Civil 
Procedure Code. Two cases have been cited before the Court 
below, one is a Full Bench decision of the Madras High Court 
[| Alagasunderam Hillai v. Pichuvier, (1) | and the other is a decision 


(1) A. IR, [1929] Mad. 737. 
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of this Court [ Nabu Sahu v. Kamdev Maity (1). Thé Court 
below found that the two decisions were contradictory and had 
followed the decision of this Court and held that it had jurisdic- 
tion to pass an order under Section 151 of the Code of Civil 
Procedure, 

In appeal it is urged that the learned Munsif has committed 
an error of law in deciding the case as above. It is urged that 
the case of Nabu Sahu v. Kamdev Maity.(t) which was decided 
by a single Hon’ble Judge of this Court in January 1927 was a 
case of a special character and that the trial Court was of opinion 
that it had made a mistake and thereupon gave relief under 
Section 151 in a case under Order 21, rule roo and it was held in 
this Court that this order in the circumstances was a correct order. 
It is urged that the facts of this case are different from the facts of 
that case and it would be wrong to hold the observation of that 
case as applicable to the facts of the present case. It was observed 
by Lord Halsbury Lord Chancellor in the case of Queen v. Leathem 
(2) that “ Every judgment must be read as applicable to the 
partcular facts proved or assumed to be proved, since the generality 
of the expressions which may be found there are not intended to 
be expositions of the whole law but governed and qualified by the 
particular facts of the case in which such expressions are to be 
found.” It is also pointed out that in two other cases, namely, 
Sarat Krishna Bose v. Bisweswar Mitra, (3) and Satyendra Nath 
Choudhury v- Charu Chandra Majumdar (4), the same learned 
Judge sitting in a Division Bench with another Judge held that it 
was clear law where the Code provided an alternative remedy, the 
Court had no jurisdiction to act under Section 15r of the Civil 
Procedure Code. Having regard to the decisions, I am of opinion 
that the learned Munsif made an error in law in acting under 
Section 151 in this case. | í 

It is also urged that even assuming that the Court had jurisdic- 
tion to act under Section 15r, the facts of the case do not justify 
the order which was made by him. It appears that the opposite 
party is a woman whose father was looking after the case on her 
behalf, but that when the case was called on for hearing he was 
found absent in Court. Afterwards he appeared and said that he 
had gone out to say his prayer. As the learned Munsif pertinently 
observed, the man might have taken steps to have this matter 

(1) {1927} 47 C. L. Ja 87. 

(2) [1901] A. C. 495. 

(3) (1926) 31 C. W. N. 576 

(4) (1927) 45 C. L. J. 557. 


HIGH COURT, 


Lal 
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brought to the notice of the Court before going out to say his 
prayer or he might have asked a pleader or some other person to 
respond to the call of the Court. The fact that he did not do so 
leads to the conclusion that his excuse was not reasonable. It is 
also pointed out that the Court examined the said man in the 
absence of the decree-holders and used that deposition against the 
decree-holders, the decree-holders having no opportunity to cross- 
examine him. J am of opinion that on the facts the order of 
restoration was not a correct order. 


The Rule is made absolute with costs——hearing fee being ass2s- 
sed at one gold mohur. 


P, R. Ruiz made absoluts, 


, 


ORIGINAL CIVIL. 


Before Mr. Justice A. K. Roy. 


MRS. E, V. PENHEIRO AND OTHERS 
V i 


M. MINNEY.*. 


Damages—Compensation for distruction of lifeeIndian Fatal Accidents 
Act (KIH of 1855), Sec. 1—'Representative —Flaint, nature of—Funeral 
expenses and expenses incurred in Police Court. 


‘In the absence of an executor or administator any one or more ot the 
persons for whose hanefit the right of action is given shall be deemed to bea 
‘representative’ of the deceased for the purpose of maintaining a suit under 
the Fatal Acciden:s Act (Indian} and it makes no difference whether the deceased 
was a European or Eurasian. 

Johnson v. The Madras Railway Company (1) followed, 

A plaint in a suitunder the Fatal Accidents Act bas to be very carefully 
drawn and should give full particulars of the person or persons for whom or 
on whose behalf the action has been brought and, of the nature of the claim 
in respect of which damages are sought to be recovered. 

The plaintiffs in the present case are held not entitled to claim the 
funeral expenses or the expenses alleged to have heen jncurred jn the Poljee 
Court. 


*Suit No. 2025 of 1933. 
(1) (1905) I. L. R. a8 Mad, 479, 
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Suit for compensation for destruction of life. 

The material facts appear from the judgment. 

Messrs. 1. P. Mukerji and P. P. Mukerji for the Plaintiffs. 
Mr. J. A. Clough for the Defendant. 


The following judgment was delivered : 

_ A. K. Roy, J. :—This is an action under the Fatal Accidents Act 
(Act XIII of 1855). On the 26th June 1933 at about ro A. M. one 
Charles Penheiro, an assistant in Messrs. Liptons Limited was 
crossing Bentinck Street from west to east in order to reach 
Weston Street when he was knocked down by the defendant’s 
motor car which was being driven from south to north along 
Bentinck Street by the defendant’s driver. Charles Penheiro was 
seriously injured and died the same afternoon at the Medical 
College Hospital; death being due to fracture of the skull. On the 
4th August 1933, Mr. E. P. Swinhoe, a solicitor, under instructions 
from Mrs. Charles Penheiro wrote to the defendant claiming 
Rs. 45,000 as loss and damages sustained by her by renson of her 
husband’s death and threatening legal proceedings in default of 
payment. The claim was repudiated by Messrs. Orr, Dignam & Co., 
solicitors acting on behalf of the defendant, by their letter of the 
8th September, 1933; but before that date and on the 31st August 
1933 this suitwas filed. Inthe plaint, as it stood before the 
amendments to which I shall refer later, the only plaintiff was 
Mrs. Esther Virginia Penheiro, the widow of Charles Penheiro, and 
she sought to recover the sum of Rs. 45,000 or such other sum as 
may deem just to this Court as damages, which she on _her-behalf 
assessed at Rs, 45,000. It was stated in the plaint that Charles 
Penheiro had died leaving him surviving his widow, the plaintiff, 
and others who were not desirous of joining inthe suit, and that 
the plaintiff had instituted the suit as representative of Charles 
Penheiro, deceased, for the benefit of herself. In paragraph 8 of 
the plaint it was alleged that the defendants motor car No. 19912 ° 
under the charge and control of the defendant’s servant was being 
driven from South to North along Bentinck Street rashly and 
negligently ata rapid and dangerous speed and struck the said 
Charles Penheiro down and ran over him. As a result, Charles 
Penheiro received injuries which are described in the plaint, and 
died. On the 16th November 1933, Messrs. Orr. Dignam & Co., 
solicitors for the defendant, asked for particulars (1) as to all parties 
interested in the suit and the nature and extent of their interest, 
and (2) as to the damages alleged to haye been sustained. On the 
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24th November they sent a reminder andon the 27th November 
1933 they received a reply to their letter of the 16th November 
from Mr. E. P. Swinhoe, solicitor for the plaintiff. In his letter 
Mr. Swinhoe stated that the children of his client, Mrs. Esther 
Virginia Penheiro, and her husband the late Charles Penheiro 
were not desirous of joining in the suit as they had agreed that 
their mother should get all the compensation. As for the parti- 
culars of damages asked for, the letter stated that the plaintiff’s 
sole means of support during her married life was provided by her 
husband from his monthly salary of Rs. 175 and a varying monthly 
amount as allowance etc., the total from both sources being Rs, 
200 or thereabouts, and that by the death of the deceased the 
plaintiff had been deprived of the whole of this amount and com 
sequently of her means of livelihood. On the z9th November 
Messrs. Orr Dignam & Co, wrote that the particulars furnished 
were not sufficient, and did not comply with the provisions of law 
and further that their client had been advised that the plaint did 
not disclose any cause of action and the suit as framed was not 
maintainable. In reply to the letter of the 29th November, Mr. 
Swinhoe wrote on the 2nd December stating that Charles Penheiro 
had left him surviving his widow and the children whose names 
were mentioned as his only heirs and legal representatives, and 
that the children had given up their rights and claims to the 
money, that might be recovered from the defendant as costs, 
compensation or damages, in favour of the plaintif. The latter 
also gave particulars of the damages which the widow had sus- 
tained, making up the total of Rs. 45, oco claimed in the plaint. 
In the meantime and onthe 2and November, 1933, the defendant 
had filed his written statement in which he took the point that 
the plaint did not disclose a cause of action, and that the suit as 
framed was not maintainable. He denied that his servant drove 
the car negligently or was guilty of the alleged or any negligence 
or that the motor car was being driven at a rapid or dangerous 
speed. He alleged that the accident was not caused or occasioned 
by any of the acts complained of but arose from inevitable acci- 
dent and alternatively there was contributory negligence on the 
part of Charles Penheiro. Particulars were given of the alleged 
contributory negligence. It was submitted that the plaint did 
not disclose any damages which the plaintiff was entitled to claim 
and that the plaintiff was not entitled to recover Rs. 45, 000 or 
any sum at all, On the 4th December, 1933, there was rather a 
curious letter written by Mr. Swinhoe to the defendant’s solicitors 
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oe calling upon them to #give discovery of “certain facts” of which 


1924. “your client is in possession” and “which are not personaly known 
Mrs. E. V, Penheiro to my client”, The letter went on to say :—“For instance, your 
client is personally aware of the negligent and wrongful act which 
caused the death of my client’s husband, and your written state- 
Roy, F. ment is not sufficiently clear to indicate properly the nature and 

extent and mode of the injury. And although your client was 
sitting in the car at the time of the said wrongful act, yet you have 
not disclosed all the facts connected with the said negligence 
and wrongful act of your client.” In his final address Counsel 
for the defendant relied on this letter as indicating that the plain- 
tiff had not made up her mind even on the 4th December as to 
what case of negligence she was going to make and that up till 
then the only case of negligence was, as stated in paragraph 3 of 
the plat, a ‘case of the car having been driven ata dangerous 
speed. On the ryth instant an application was made for an 
amendment of the plaint and as the defendant did notiappear to 
oppose the application I made the order asked for. By the amend- 
ments made in the plaint we have now as plaintiffs, the widow and 
the four children of Charles Penheiro. There is a new paragraph 
(Para. 2 A) in which it has been alleged that the added plaintiffs 
had agreed with the original plaintiff and that all damages and 
compensation recoverable from the’ defendant should ‘he enjoyed 
by the original plaintiff and another paragraph (Paras) stating 
that Charles Penheiro left no will and that there is nd.exedutor 
or administrator of his estate. No additional written sfatêment 
has been filed. The hearing of this case started on the afternoon 
of Monday the zand and when Counsel for the plaintiffs was 
opening his case he gave certain particulars of the negligence 
alleged in paragraph 3 of the plaint the only negligence alleged 
was that the car was being driven at a rapid and dangerous 
speed and that the plaintiffs should not be allowed to go into 
any Other case of negligence. I thought it right that I should allow 
the plaintifis to go into the case made by Counsel in his opening, 
and I directed Counsel to furnish full particulars in writing of ‘the 
negligence of which he complained and with regard to which he 
desired to lead evidence. The particulars’ have been furnished 
and are on the file. 

The following issues were submitted and accepted :— 

(1) Does the plaint disclose a cause of action? ` 

(2) Is the suit maintainable as framed ? 

(3) Are the plaintiffs representatives of Charles Penheiro ? 


Y. 
M. Minney. 


- 
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(4) Are the plaintiffs entitled to maintain this suit ? 
(5) Did the defendant’s driver drive negligently in the following 
particulars : ' i , 


(a) Was he driving at a rapid or a dangerous speed ? 
(b) Did he negligently fail to sound his horn ? 


(c) Did he negligently fail to heed a warning alleged to have 
been given by the deceased ? 


(6) Was there contributory negligence as alleged in the written 
statement ? 
(7) Was the collision due to inevitable accident ? 


(8) Is the plaintiff, Mrs. Penheiro, entitled to recover the sum 
of Rs, 36,000 claimed in the particulars or Rs, 350 for funeral 
expenses or Rs. 200 or any other sum as expenses alleged to have 
been incurred in the Police Court. 


The first witness examined on behalf of the plaintiffs was 
Upendra Nath Ray, a surveyor. He proved a plan (Ex. A) 
prepared by him of that portion of Bentick Street where the acci- 
dent took place, and its surroundings, “The accuracy of this plan 
was Challenged in certain particulars, but I do not think the alleged 
inaccuracies are very material. 


The next was Mungul Mia, a cooly. He stated he had seen 
the accident which according to him took place at about 9-30a.M. 
He saw a car coming at high speed from Dhurrumtolla Street and 
going towads Lallbazar. The deceased had come out of Mallick 
Company’s lane and was going towards his office in Weston Street, 
He raised his hand thrice, but the driver of the car did not pay any 
heed to that, and the car ran over the deceased. By Mallick 
Company’s lane he meant the private lane on the west of Bentick 
Street opposite Weston Street and on the north of Mallick’s shop. 
The witness said he was seated ‘in front of Mallick Bros.’ shop 
reclining against the building of Mallick Bros. facing towards Lip- 
ton’s offices in Weston Street. The deceased was crossing the Street 
with his head bent and was run over when he was on the tram lines 
used by cars proceeding towards Dhurramtolla, in other words 
the eastern tram track, and thatif the deceased had been able to 
cover two cubits more of ground he would have reached the 
Eastern pavement. The witness described the spot where the 
accident occurred as being about one cubit to the North of a pit 
which has been shown on the plan (Ex. A). He did not hear 
the sound of any horn being: blown, and the driver did not slow 
down the car at all. In cross-examination he stated that after the 
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deceased had crossed over one pair of tram lines the motor car 
was visible and the deceased raised hand then. The car was going 
at a speed of about 30 miles per hour. The Saheb fell down as 
soon as he was struck down and when the car came to a stand- 
still the Saheb was lying underneath the car with only his 
head sticking out. It was then the witness spoke to the Saheb 
to enquire if there was any luggage to be carried that the deceased 
raised his head and when he was 4 cubits off from the pavement 
he raised his hand. Ifthe driver had sounded his horn and the 
deceased had stopped there would not have been any accident 
and the accident happened because the man was moving. In answer 
to me, the witness made it clear that he had stated that the car 
was being driven ata speed of 30 miles per hour because that 
speed had been suggested by Counsel in;cross-examination, and 
that the witness himself could not form any estimate as to the 
speed in which the car was running. He admitted that he had 
known the deceased for a long time. 


The next witness was Giribala, the owner of a Pan shop near the 
crossing of Weston Street and Bentinck Street. She stated that 
she saw a car coming from Dhurrumtolla side ata high speed. At 
that time the deceased was coming from the lane and while he was 
coming out raised his hand but he was knocked down by the car 
and fell. No horn was sounded. The deceased raised his hand 
after he had crossed the western set of tram lines and immediately 
after he had raised his hand he was knocked down. The witness 
could not say whether the man driving the car was a Saheb or an 
Indian. In crossexamination she said thatthe car was brought to 
a standstill at once after the Saheb was knocked down and the body 
of the Saheb up to the waist was underneath the car. When the case 
for the defendant was put to her she stated she did not notice that 
when the car came near the Saheb it was driven sdas to pass on 
the western side of the Saheb or that the Saheb stepped back 
towards the west side {of the road, but both in examination-in-chief 
and in cross-examination she admitted that before the Saheb was 
knocked down the Saheb had moved towards the right. She said 
that if when the car moved to the right the Saheb had stood still the 
car would have passed him and there would have been no accident. 
In answer to me, she said that the car could have passed the Saheb 
on the left, but without doing so knocked him down and that she 
did not notice ifthe driver had made any attempt to avoid the 
Saheb by turning the car in any direction, nor did she notice if the 
Saheb tried to avoid the car in anyway. She admitted she had 
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known the Saheb for 6 or 7 years as he used to buy cigarettes from 
her shop regularly. 


The next witness was Dhirendra Chandra Ghose, a Sub-Inspector 
attached to the Hare Street Police Station. He stated that the 
information regarding the accident was received atthe Thana at 
about 11 A. M. and after 4 P. At, Information was received from the 
Medical College Hospital that the man was dead and that thereafter 
he went down to the place of accident and started making bis 
enquiries and investigations. He pointed out the place of accident 
on Exhibit A-1 and marked the spot with a cross encircled in red 
pencil. He stated that be had made enquiries from the two 
witnesses Mungul Mia and Giribala, and also from another man by 
the name of Diwan Ram, who owned the sweetmeat shop at the 
corner of Weston Street and Bentinck Street. Neither Giribala 
nor Mungul Mia had told him anything about the Saheb having 
raised his hand and in the course of his investigation he did not 
hear about the Saheb raising his hand. The first information of 
the accident was received from the owner of the car, the defendant 
in the suit. The last witness- on behalf of the plaintiffs was Mrs. 
Esther Virginia Penheiro, one of the plaintiffs and the widow of the 
dead man. She stated that the other plaintiffs were her daughter 
and her sons, Her husband had left no will and nobody had taken 
out letters of administration to his estate. The approximate age of 
the deceased at the time of his death was 71 years. His pay was 
Rs. 175 from Lipton Limited and including overtime allowances 
his income came up to Rs, 200 a month. Her husband had left her 
penniless and she was claiming Rs. 36,000 for loss sustained by her, 
calculated at Rs, 200 per month for 15 years. In cross-examination 
in answer to an enquiry as to whether the plaintifs sons and 
daughters were all grown up and in employment, she said that 
there was a girl in school of about 13 years and that the sons wero 
allemployed and grown up. Later she admitted that the girl of 
13 was not her child nor her husband’s child, but her adopted 
daughter. She admitted that she had received asum of Rs. roco 
from Lipton Limited being the provident fund money due to her 
husband. Her husband had been employed in Lipton’s for about 
16 or17 years and about the time of his death he had been in- 
formed that his employment under Lipton would cease at the end 
of the year 1933. Her own age was given by her as 69 years and 
she stated she was in bad health. I must say that this witness gave 
her evidence in a very unsatisfactory manner and her answers in 
crogs-examination regarding the document executed inher favour 
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by her children (Ex. 2) and the letters written on her behalf by her 
solicitor, Mr. Swinhoe, left an unfavourable impression on my mind, 
though I was prepared to make due allowance for her age and her 
bereavement. There can be no doubt that the document (Ex. 2) 
came into existence after the present suit had been filed and I 
cannot help feeling that Mrs, Penheiro and her advisers had 
deliberately inflated her claim for compensation in the hope that 
the defendant may be frightened into paying something to purchase 
peace. The defendant was the first witness to give evidence on his 
own behalf. He stated that his driver had been driving his car for 
fifteen months before the accident on the 28th June and that he 
always drove ina satisfactory manner. On the day of the accident 
he was going down Bentinck Street from Dhurrumtollah Street 
towards Lal Bazar and when nzar the crossing of Bentinck Street 
and Weston Stieet he had the accident. Mr. Arakie wag with him 
in the car which was a g H. P. Morris-Cowley tourer. He 
first noticed the dead man when the car was 8 yards away from him. 
The dead man was crossing the road and was on the western tram 
track. The car was on the same track. The witness saw the 
bonnet of the car slightly swerve to the left and it appeared to him 
that the driver was proposing to pass between the dead man and the 
western footpath. Then he saw the deceased step back to the 
western side and into the path of the cir. The driver then swerved 
the car to the extreme right. The old man after some hesitation 
dashed forward and got right in front of the car and he was struck 
somewhere above the right hip and fell down. The car stopped 
and the old man fell stmullaneously. The witness and his com- 
panion got down and saw the dead man lying on the ground with 
his legs under the bonnet of the carand his body from the waist 
upwards outside. The car was travelling ata speed of r5 miles per 
hour at the time when the old man was first noticed’ and, before the 
impact, the brakes must have been applied. He indicated on the 
plan (Ex. 3) the approximate spot where the man fell as also the 
direction in which the car was facing when brought to a standstill. 
The driver had been sounding the horn at intervals as there was 
a fair amount of traffic and he did notice the driver sounding the 
horn when close to the deceased. According to the witness, the 
deceased put himself into a position of danger when after hesitation 
he darted forward right in the way of the car and the driver could 
have done nothing to avoid the accident. The injured man was 
taken immediately to Medical College Hospital by the witness and 
his friend in the witness’s car. In cross-examination the witness 
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said that but for the negligence of the deceased in running forward 
to the east, he would not have been knocked down. The witness 
was positive that the horn had been blown and that the driver was 
not driving recklessly. The next witness on behalf of the defen- 
dant was Abdul Hamid, a surveyor employed in the firm of A. L. 
Chandra & Co. He proved the plan (Ex. 3) and he stated that his 
plan was more accurate than Ex. A. The next witness was Ben 
Arakie. He was in the defendants car at the time of the accident. 
His evidence was that the car was travelling along Bentinck Street 
at the rate of 14 or 15 miles per hour and that at the time of the 
accident the traffic was fairly heavy. He stated he was seated at the 
back of the car with the defendant when suddenly a man appeared 
to cross the road. His attention was first directed to the man when 
a slight swerve was made and it was apparent that the driver was 
trying to get to the left to avoid the man. He then noticed some 
hesitation on the part of the man in proceeding forward and there- 
upon the driver tried to avoid the man by turning to the right when 
to the witness’s surprise the man stepped forward, apparently having 
changed his mind, and the driver, having no other alternative, put on 
the brakes. The driver could not stop the car completely and the 
man was knocked down, and when the car stopped, was found under 
the car with half his body out, his head being northwards and his 
legs towards Dhurrumtollah. According to the witness, if the man 
had not suddenly changed his attitude and stepped into the path 
of the car the accident would have been avoided. He did not 
see the old man giving any signal. In cross-examination he stated 
that when he noticed him fist, the old man was on the second or 
middle rail of the left hand track and the car was about 30 feet 
away on the same tram track and that the position of the man 
and the car atthe time was correctly marked on the plan (Ex.3). 
The car was at the spot where the word “Car” appeared on: the 
plan and the manat the spot marked (Y) on the plan. Ifthe 
man had stood still the car could have passed him on the right 
and ifthe man had gone on walking without hesitation the driver 
could have passed him on the left. The witness was positive that 
there was no raising of any hand by the deceased. The last 
witness was the driver, Dwarka Rabi Das and he gave his account 
of the accident. He stated that before he came to the crossing 
of Weston Street and Bentinck Street he was driving at t2 or 13 
miles an hour over the left tram towards Lal Bazar. The old 
Saheb came from the left towards the right side. As the Saheb 
came from the left towards the right, witness sweryed the cara 
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evie little towards the left. When he swerved towards the left the 
1924. Saheb also turned towards the left and so witness ‘swerved his 


car towards the right. The Saheb also proceeded towards the 
right. The witness applied the brake. The car then knocked 
down the Saheb and he fell on the tram line. If the Saheb had 
Roy, 5 F. not gone towards the right, the accident would not have happened. 

He did not see the Saheb giving any sort of signal before he was 
hit by the car, In cross-examination he stated that he had 
applied the brake a little when be swerved the car towards the 
left and the Saheb would have been saved then but the Saheb 
came towards the left and he thought by going towards the right 
he would avoid the Saheb but the Saheb hesitated and came 
towards the right. He maintained that he had sounded his horn 
before he swerved to the left. 


lh tall 
Mrs. E. V. Penheiro 


v. 
M. Minney. 





That concludes the oral evidence in the case and I might say 
at once that I much prefer tke testimony of the defendant and 
his witnesses. I have come to the clear conclusion on the evi- 
dence before me that the plaintiffs have failed to make out their 
case. Ifind that the deceased while crossing the road and while 
he was still on the western tram track had for some reason or other 
hesitated and either stepped back or made a backward movement 
and that in consequence the driver of the car who had intended 
to pass the deceased on the left, finding that he might not be 
able to pass the deceased on the left, swerved his car to the right 
in order to pass the deceased on the right but the deceased 
suddenly changed his mind and dashed forward with the result 
that he got in the way of the car and the car hit him 
and knocked him down, although the driver had put on 
the brakes. In my view the driver did the correct thing when 
he turned to the right and if the deceased had not dashed forward 
there would have been no accident at all. The spot where the 
man was knocked down and the position in which the car was 
found after the accident shows that the account given by the 
defendant and his wilnesses is the correct account. The fact 
that a good portion of the dead man’s body was protruding beyond 
the bonnet of the car proves that at the time of the impact the 
car could not have been travelling at a great speed. In my 
view, in the circumstances of the case the accident was unavoid- 
able and no blame can attach to the driver of the car. I find 
that the accident was due to the conduct of the dead man. It 
is difficult to say why the deceased behaved in the way he did. 
The plaintiffs’ witness Mungul Mia stated that he spoke to the 
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deceased while he was still on the western tram track and that 
the deceased spoke to Mungul Mia. It might be that at that time 
the deceased saw the car coming and he got flurried and could 
not decide as to whether he should move backward or forward. 
I am unable to accept the testimony of the witnesses Mungul Mia 
and Giribala. They were obviously persons of limited intelligence 
and their ideas of speed and distances are vague and uncertain. 
1 cannot help doubting their capacity for proper or correct obser- 
vation and it is dificult to say how much the witnesses had really 
seen of the accident. It is impossible to believe that the driver 
of the car made no effort whatsoever to avoid knocking the old 
man down. It is curious that though the accident took place in 
a busy street in Calcutta, and the evidence shows that there were 
a certain number of people about, the only two witnesses who 
should have come forward to give evidence in support of the 
plaintiffs’ case were two persons, who had known the deceased 
for some considerable time and who are likely to let their sympa- 
thies with the deceased’s family influence their minds. I find 
that the car was being driven at a reasonable and proper speed 
and not at a rapid or dangerous speed. I find that the driver did 
sound his horn when he saw the deceased and there was no war- 
ning given by the deceased. Issues 5,6 and 7 are decided in 
favour of the defendant. The plaintiffs’ suit therefore fails. I 
think, however, I should give my views with regard to the other 
issues raised. I shall take up the consideration of issues 1, 2, 3 
and 4 together. It has been contended that the suit has not been 
properly framed as it has not been filed by the proper persons 
and has not been brought for the benefit of all the persons 
for whom it should have been brought. Counsel for the defen- 
dant argued that inthe case of Europeans and Eurasians a suit 
under the Fatal Accidents’ Act (XIII of 1855) could only be brought 
by his executor or his administrator and the word “representative” 
in the Act had no application to such persons but was used only 
with reference to Hindus and Mahomedans, Reliance was placed 
by counsel for the plaintiffs on the case of Johnson v. Madras 
Railway Comany (1) where this very point was considered and 
decided. In that case the argument advanced before me by learned 
counsel for the defendant had been advanced by the Advocate- 
General of Madras and was over-ruled by the Court and the learned 
Judges held that the word “representative” in Act XIII of 1855 
meant and included all or any of the persons for whose benefit 
a suit under the Act could be maintained. At one time I was 


(1) (1905) I. L. R, 28 Mad. 479. 
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inclined to doubt the correctness of the decision in the Madras 
case, but on further consideration I have definitely come to the 
conclusion that the Madras decision is right and I should follow 
it. In my view the word “representative” in Act XIII of 1855 
has a special meaning of its own. It has not the same meaning 
as “legal representative” in the Civil Procedure Code. It seems to 
me that the intention of the Legislature was that in the absence 
of an executor or administrator any one or more of the persons 
for whose benefit the right of action was given should be deemed 
to bea “representative” of the deceased for the purpose of main- 
taining a suit under the Act. I do not think the word “repre- 
sentative” in the Act can be treated as mere surplusage in the 
case of Europeans and Eurasians. It could not have been in- 
tended that in such a case, where there is no executor or admi- 
nistrator, the persons for whose benefit the right of action was 
given should be without a remedy. I hold the plaintiffs are the 
representatives of the deceased within the meaning of the Act and 
are entitled to maintain the suit. I do not think there is much 
substance in the further objection made by Counsel for the defen- 
dant that the suit had not been brought for the benefit of all the 
persons for whomit should have been brought. On the plaint 
as amended it is clear that the children of the deceased are making 
no claim for damages at all and as all the persons for whose bene- 
fit the suit should have been brought are the plaintiffs before me 
and no further action can be brought in respect of the same subject 
matter of the complaint the purpose of the Act has been served 
and I hold that the plaint substantially complies with the require- 
ments of the Statute. I must not, however, be undeistood to 
say that I approve of the way in which the plaint in this suit has 
been drawn. In my view a plaint in a suit under the Fatal 
Accidents Act has to be very carefully drawn and should give full 
particulars of the person or persons for whom or on whose behalf 
the action has been brought and of the nature of the claim in 
respect of which damages are sougut to be recovered. I do not 
approve of the plaint in this suit but I cannot go to the extent 
of saying that it does not disclose a cause of action or that the 
plaint should not be entertained at all. Issue 8 deals with the 
question of. damages recoverable by the plaintiffs in the event of 
their succeeding in the suit. In my opinion, the plaintiffs are 
not entitled to claim.the funeral expenses or the expenses alleged 
to have been incurred in the Police Court and if I had been 
disposed to make a decree jn the buit I would have awarded a 
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sum of Rs. 2000 as compensation to be paid to the plaintiff, Mrs. Soe | 
Esther Virginia Penheiro. 1934. 


The suit will be dismissed with costs, including reserved Mrs. E. V. Penheiro 
costs. 


V. 
M. Minney. 
E. P. Swinhoe: Attorney for the Plaintiffs. 


Roy, F- 
Orr. Dignam & Co. (instructed by Mr. B. N. Ghose): Attorneys eae 
for the Defendant. 
A, A, i Suit dismissed, 
FULL BENCH. 
Before Mr. Justice M. N. Mukerji, Mr. Justice L. W. J. Costello, 
Mr. Justice Sı C. Malik, Mr, Justice R. E, Jack 
and Mr. Justice S. K. Ghose. 
NARAYANGUNJ CENTRAL CO-OPERATIVE SALE ken 
AND SUPPLY SOCIETY LTD. IN LIQUIDATION BY 1934. 


THE LIQUIDPATOR MOULVI ABDUS Yanuary, a5, 24. 
SATTAR February, 21. 


Y. 
MOULYI MAFIZUDDIN AHMED AND ANOTHER, * 





Court-fee—Court-Fees Act (VH of 1870), Sec. 7 Sub-Sec. (IV) (e), (4)—Court, if 
can correct the valuation made by the plaintif —Civil Procedure Code (Act V 
of 1098), O. 7 R. 11(b)—Suits Valuation Act (VIT of 1887), Sec. 9. 


In suits to obtain a declaratory decree or order where consequential relief is 
prayed for and in suits to obtain an injunction, where the Court finds the relief 
claimed as undervalued, it is entitled under Order 7 rule 11{b) of the Code of 
Civil Procedure of 1908 to require the plaintiff to correct the valuation stated by 
him in accordance with the provisions of section 7 of the Court-Fees Act. But 
so long as there are no 1ules framed under section 9 of the Suits Valuation Act, 
1887, the Court would have no standard before it on which it may regard the 
plaintiff's valuation as an under-valuation and its power of correction would have 
to be exercised on that footing 


* Full Bench Reference No. 1 of 1933 in Civil Revision Cases Nos 28 and 209 
of 1933. 
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The case of Musst. Umatul Batul v. Musst. Nauji Koer (1) was correctly 
decided, in so far as it laid down that it was within the power of the Court to 
revise the plaintiff’s valuation, but the valuation made by the Court, though it 
may not have been unreasonable, was not a valuation in accordance witha 
standard having the force of law. 


Per Costello and Fack FF.: Asa general rule the Court is entitled to correct 
the valuation under O. 7 R. 11 (b) of the Code of Civil Procedure, 1908. There 
may be cases in which the valuation is obviously absurd in the face of it and in 
that case it wouid be open tothe Court to correct it even before the framing of 
the Rules under the power conferred by section 9 of the Suits Valuation Act, 
1887. 

Application for Revision under section 115 of the Code of Civil 
Procedure and section 107 of the Government of India Act by 
Defendant No. 1. 


The material facts appear from the following judgment : 


Costello, J.:—The two Rulesare directed against the judg- 
ment of the Subordinate Judge of Dacca reversing two judgments 
of the Munsif of Narayanganj. Those judgments were delivered 
in Title Suit No. 853 of 1932 brought by the plaintiff Moulvi 
Mofizuddin Ahmed against The Narayanganj Central Co-Opera- 
tive Sale and Supply Ltd. in Liquidation. The history of the 
case between the parties is to be found in the judgment ofthe 
Munsif, dated the roth of September 1932. It appears that the 
present plaintiff and one Joad Ali entered into business relations 
with the Narayanganj Central Co-operative Sale and Supply Society 
Ltd., as brokers for the purchase of jute. These relations 
involyed advances being made from time to time and they excu- 
ted a “deed of security ” covering considerable immovable proper- 
ties. The deed was not registered. In respect of the alleged 
liabilities arising out of these transactions, the society “ filed a 
dispute” before the Registrar of the Co-operative Societies des- 
cribing the plaintiff and Joad Ali as brokers. The Registrar 
appointed an arbitrator and an award in the form ofa preliminary 
decree for sale was made on the roth January 1930 and that 
decree was made final on the 12th April 1930. Now the plaintiff 
and Joad Ali were directed to pay to the Society the sum of 
Rs. 11400 together with interest, This award which the Society 
claimed to be a decree under Rule 22(7) framed under Section 43 
of Act II of rgr2 was put in execution in the second Court of the 
Subordinate Judge of Dacca in the month of May 1930. After 
notices had been issued, the plaintiff appeared and raised several 


(1)) (1905) 11 Ca W. N, 708, 
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objections. These objections were disallowed’ by the Court on 
the 26th January, 1931. Thereupon the present plaintiff appealed 
to the High Court. His appeal was dismissed on the grst August 
1931 and the report of the proceedings is to be found in 36 C. W. N. 
at page 121. In the meantime the Co-operative Society had gone 
into liquidation. In December, 1931 the liquidator started fresh 
execution proceedings, as an outcome of which the properties 
comprised in the “deed of security” were advertised for sale and 
the sale itself was made on the rst August, 1932. The suit out 
of which the present proceedings arise was started on the 17th 
June, 1932. No doubt the plaintiff tried to evade liability towards 
the Society. In the suit the plaintiff prayed for a declaration that 
the original award, as I have stated made on the roth January, 1930, 
was inoperative and void and fraudulent. The plaintiff also asked 
for a permanent injunction against the Society restraining them 
from proceeding with the execution. The plaintiff applied for a 
temporary injunction; but that was not granted by the learned 
Munsif. As regards the suit itself the defendant Society filed a written 
Statement pleading inter alta that the Court had no jurisdiction 
to try the suit. That point was dealt with by the learned Munsif 
as a preliminary issue. The plaintiff valued the suit at Rs. 40. 
The learned Munsif in the course of his judgment says, “In this 
particular case there is an objective standard of the reliefs claimed. 
The plaintiff wants to avoid the effect of a decree for Rs. 11400. 
He will be freed from liability to that extent, The suit, therefore, 
must be valued at Rs. 11400.” The plaintifi’s reason was that 
the suit was of the nature of one falling within the provisions of 
Section 7{iv) (c) of the Court-Fees Act (VII of 1870) and that 
therefore the amount to be payable under that Act should be the 
amount at which the relief sought is valued in the plaint. The 
plaintiff further said that by reason of the operation of Section 8 
of the Suits Valuation Act (VII of 1887), it was competent to the 
Munsif to entertain and determine the suit. The learned Munsif 
dealt with the issue in this way: He said, “ This is a suit to set 
aside an award having the force of a decree by which the plaintiff 
was liable to pay Rs. 11400. The plaintiff was a party to this 
document. The present suit has been valued at Rs. 49 only. It 
is clear from the prayers in the plaint that the suit in substance 
is one for setting aside the award. It was argued on the plaintiff’s 
side that under Section 7 sub-section (iv) clause (c) of the Court- 
Fees Act read with Section 8 of the Suits Valuation Act, the suit 
could be valued as the plaintiff desired. There have been diver- 
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gent rulings on the point. In some cases the plaintiffs have 
been allowed to value suits arbitrarily snd in scme cases these 
have been refused. The learned pleader for the plaintiff relied 
chiefly on the observations made by Chief Justice Rankin Jn the 
matter of Kali Tada Mukherjee (1). The observations made in 
that judgment suggest the key to the reconciliation of the divergent 
rulings on the point. “If the standard of valuation is merely sub- 
jective, the plaintiff shall value his relief according to his desire 
or caprice. But if there be an cbjective standard of valuation of 
the relief, the Court will be in a position to judge whether the 
suit has been properly valued. The valuation must be according 
to that objective standard. In this particular case, there is an 
objective standard of the reliefs claimed.” The learned Subordi- 
nate Judge on the other hand reversing the decision of the learned 
Munsif said, “In support of his contention tke appellant refers 
to the cases of Zhe Official Tr ustee of Bengal v. Gobardhan Guchait 
(2) and Zn the matter of Kali Pada Mukherjee (1). The respondent 
refers to the case of Musst. Bibi Umatul v. Musst. Nauji Koer (3). 
The latter case exactly tallies with the one under consideration. 
So it cannot be disputed that the case comes under the provisions 
of Section 7 clause (4) sub-clause (c) of the Court-Fees Act, 
Under the provision the plaintiff can put his own yaluation of the 
subject matter of the suit. Now it has to be seen whether the 
plaintiff can place an arbitrary value to a subject matter of the suit 
and whether the Court can conect the value. The case of Musst. 
Bibi Umatul v. Musst. Nauji Kcer (3) held that the Court can 
correct the value whereas the case of Ju the matter of Kali 
Pada Mukherjee (1), instead of coming to a definite conclusion. 
doubted the proposition cf law. The Hon'ble Judges who: 
decided the case of Musst. Bibi Umiatul ielied on the provisions 
of Section 54 of the Code of Civil Prccedure as it stood before 
1908. The present law is to Le found in rule 11 of Order VII. 
But the cases, Zhe official Zaustee of Bengal v, Gobardhan 
Guchait (2), and Shrimat Scméara Bai v. The Collector of 
Belgaun (4) go cont rary to the said Musst. Bibi Umatul case (4), 
If I am to decide the point .ntrammelled by any case, I 
would hold that, as Section 7 of the Court Fees Act ‘stands, 
the Court has no jurisdiction to change the valuation. Had it 
been, the intention of the legislature a provision like that would 
have been incorporated in sections g and zro of the Court- 


(1) (1930) 34 C. W. N. 870 {2} (1928) 33 C. W. N. 231. 
(3) (1905) 11 C. W. N. 705. (4) (1918) 23 C. W. N. 753 P. C. 
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Fees Act. If a person deposits his Government papers worth lacs ae 
with any person and if he has to bring a suit for getting back the 5 


papers, I do not think he would be compelled to value the suit Narayangunj Central 
in accordance with the face value or market value of the papers. Co-operative Sale 


f | and Supply Society 
He may put his own value on this. Under the circumstances I Ltd. 
would like to follow the decisions Srima Sundera Baiv. Lhe Moulvi Mafizuddin 
Colle:tor of Belgaun (1) The Official Trustee of Bengal v. Gobar- Ahmed. 





dhan Guchait (2) and In the matter of Kali Pada Mukherjee (3) Costello, F. 
and would find that the learned lower Court had jurisdiction to sai 
entertain the suit and that the learned lower Court was wrong in 
returning the plaint and rejecting the prayer for issuing an order 
of injunction simply on the ground that the Court had no juris- 
diction to try the suit. It does appear there is great divergence 
of opinion amongst the judicial authorities as to whether or not 
under the provisions of Section 7 sub-section (iv) of the Court- 
Fees Act the plaintiff can arbitrarily and capriciously put any 
value he likes on the plaint where the suit is one which falls 
within the category set out in the sub-section and thereby himself 
determine whether or not any particular Court isthe right forum 
for the determination of the suit. The words of the sub-section 
that create the difficulty are these: ‘the plaintiff shall state the 
amount at which he values the relief sought.’ The learned Advo- 
cate for the petitioner before me mainly relies on the case of 
Musst. Bibi Omatul Batul v. Musst. Nauji Koer (4) where it was 
held that in cases covered by Section 7, sub-section (4) clauses (c) 
and (d) of the Court-Fees Act, “although it is for the plaintiff to 
state the amount at which he values the relief sought and although 
the amount of court-fee payable varies with the amount at which 
the relief sought is valued in the plaint, it is open to the Court, 
if a question 13 raised as to the true valuation of the suit, to deter- 
mine such question and it is within the power of the Court to take 
action under Section 54 of the Code of Civil Procedure, if it is 
established that the valuation is improper.” As already mentioned, 
the relevant provisions are now contained in Order VII, rule rr 
of the Civil Procedure Code. Mr. Justice Mukerji in the 
the course of his judgment in that case said, “In the case of 
Boidya Nath Adya v. Makhan Lal Adya (5) it was laid down by 
Sir Comer Petheram, C J. and Mr. Justice Banerjee, that in cases 
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falling under section 7, Sub-Sec. (iv) of the Court-Fees Act, although 
the plaintiff is to state the amount at which he values the relief 
sought, the legislature never intended that the plaintiff should be at 
liberty to assign any arbitrary value and thus be free to choose the 
Court in which he should bring his suit. The learned Judges relied 
upon sections 7, 8 and rz of the Suits Valuation Act (VII of 1887) 
as clearly indicating that this could not have been the intention of 
the legislature. In our opinion, this view is unquestionably well 
founded and, as has been shown, it is supported by the history of 
the section, The same view has been adopted inthe case of Harz 
Chand vy. Jiwan Mal({1). It may very well be that in some 
instances, the Court will be slow to question the propriety of the 
valuation put by the plaintiff on the relief sought; but we do not 
think it can be affirmed as an inflexible rule of law that it is not 
open to the Court to revise the valuation put by the plaintiff, when 
it is conclusively established that it is arbitrary or improper. To 
adopt such an interpretation is to enable an unscrupulous litigant to 
defraud the Government and to oust the jurisdiction of the Court 
which is comretent to adjudicate the matters in controversy.” I 
should like to pcint out that if itis not open to the Court to revise 
the valuation put by the plaintiff then he is ina position to under- 
value the relief hé seeks and if he so chooses to institute his suit 
in the lowest Court, that is to say, inthe Court having the lowest 
pecuniary jurisdiction. He can in fact either go to the lower Court 
inthe ordinary way or to a higher Court as he pleases. The 
learned Counsel for the opposite party in these proceedings has 
relied on the case of Zhe Official Trustee of Bengal v. Gobardhan 
Guchait (2), where Mr. Justice B. B. Ghose and Mr, Justice Garlick 
held that “Ina suit fora declaratory decree with a prayer for con- 
sequential relief the plaintiff is entitled to put his own valuation on 
the suit and under the Suits Valuation Act the jurisdiction of the 
Court would be in accordance with the valuation put by the plain- 
tif.” The decision was given principally on the authority of the 
the decision of the Privy Council in the case of SArimat Sundera 
Bai v. The Collector of Belgaun (3), though there the point now 
under review was not directly in issue. With reference to Umatu/’s 
case (4), the learned Chief Justice said in Jn the matter of Kalipada 
Mukherjee (5) “It may be said of the subsequent cases that the 
` (1) 4 Punj. Law Rep, 255 

(2) (1928) 23 C. W. N. 251. 

(3) (1918) 23 C. W. N. 753 P.C, 

(4) (1905) 11 C. W. N. 705. 

(5) (1930) 34 C. W, N. 870 (875). 


Vou. LIA.) HIGH COURT. 


argument of Mr. Justice Mookerjee was not grappled with”; and 
with regard to the decision of the Privy Council case the learned 
Chief Justice said “ The Privy Council had not the exact point 
before it and that there are great difficulties in the view taken in 
Umatul’s case (1). At the time the decision was given there were a 
large body of authorities the other way. It is clear from the Court- 
Fees Act that there is no provision in that very Act itself for the 
revision of the plaintiff’s valuation. There is no provision for revi- 
sion in the Code of Civil Procedure which is intended to apply to 
cases under section 7 Sub-section (iv) of the Court Fees Act.” 
Later on he said “I do not think Mr. Justice Mookerjee in coming 
to the conclusion to which he did in Umatul's case (1) gave suffi- 
cient weight to the circumstance that the cases dealt with in Sub- 
section (iv) are cases where no real objective basis of valuation will 
in general be possible, They are the cases which are not easily 
valued and in many cases not capable of being valued in money 
terms On any precise principle. It does not strike me as being at all 
incredible that with regard to that limited class of cases, the legis- 
lature should have thought it right to give to the plaintiffa certain 
amount of option asto the value which he put upon the claim, 
especially as I find that in certain cases the legislature thought fit 
to allow people to pay a small fixed court-fee in respect of the 
relief claimed.” That judgment indicates that there is a great con- 
flict of opinion as to the right interpretation to be put upon the 
words in section 7 Sub-section (iv) of the Court-Fees Act. It 
would I think be somewhat remarkable ifthe legislature really 
intended to allow a plaintiff to put any value he chooses upona 
suit falling, for example, with Cl. (c) of that Sub-section, however 
fantastic the valuation stated by him might be, particularly with 
régard to the fact that the Court-Fees Act and the Suits Valuation 
Act are so linked together as regards the effect of such valuation, 


The learned Advocates appearing for the parties in these pro- 
ceedings have requested me, having regard to-.the divergent 
authorities on the point in question, to refer this appeal for decision 


toa Divisional Bench in order that if necessary the matter may | 


ultimately be set at rest by a decision of Full Bench. 


I am informed that the point now before me is one constantly 
arising in the lower Courts and it would seem therefore that in the 
public interest there should be an authoritative decision on the 
point. Without expressing any definite opinion of my own, there: 


(1} (1905) 11 C, W. N, 705. 
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fore, I direct that the matter be placed before the Divisional 
Bench. 
The cage was thereupon heard by the Division Bench (Jack and 
K. C. Nag, JJ.) who made the following order of reference to the 
Full Bench. 


Order of Reference. 


This is a Reference for the decision of a Special Bench of an 
important point arising in a Rule which came up for decision before 
Mr. Justice Costello and was referred by him to this Bench witha 
dissertation on the law on the subject and the suggestion that, if 
necessary, the matter might be referred to the decision of a Full 
Bench. 

The facts are briefly as follows :—The Narayangunj Central Co- 
operative Sale and Supply Society Ltd. obtained against Moulavi 
Mafizuddin Ahmed and Jawadali Khondkar an arbitration award 
having, under the provisions of Act II of 1912, the force of a decree 
of Rs. 11,400. Moulavi Mafizuddin thereupon brought a suit in the 
Munsiff’s Court at Narayangunj to set aside the award on the decla- 
ration that it was fraudulent and for a permanent injunction restrain- 
ing the Society from executing the award. He valued the suit at 
Rs, 49. 

The Munsiff found the relief claimed was undervalued and 
should have been valued at Rs. 11,400, He, therefore, on the 
ground that the Court had no pecuniary jurisdiction to try the suit, 
returned the plaint for presentation in the proper Court. 

On appeal the Subordinate Judge of Dacca held that the Munsiff 
bad jurisdiction to try the suit, and ordered that the trial should 
proceed in the Munsifi’s Court. Against this order the Rule, which 
is the origin of this Reference and remains to be decided, was 
issued, 

Under the provisions of Section 7 Sub-section (iv) clause (c) of 
the Court-Fees Act the value of the suit is that stated by the 
plaintiff in the plaint, and the Subordinate Judge held that it was 
not open to the Court to correct the valuation under the provisions 
of Rule 11(b) of Order 7 of the Code of Civil Procedure. 

There are conflicting rulings on the point. The view adopted 
by the Subordinate Judge follows the decisions in Shrimat Sundera 
Bai v. The Collector of Belgaun (x) and The Official Trustee of 
Bengal v, Gobardhan Guchait (2), On the other hand inthe case 


(1) (1918) 23 C. W. N. 753. 
(2) (1928) 33 C. W. N. 231. 


Vor. LÌX.] HİGH COURT. 


of Mustt. Bibi Umatul Batul v. Mustt. Nauji Koer (1), Mr. Justice 
Mookerjee adopts the view taken by Sir Comer Petheram C. J. and 
Mr. Justice Banerjee in the case of Boidya Nath Adya v. Makham 
Lal Adya (2) that in cases falling under section 7(iw) of the Court 
Fees Act the legislature never intended that the plaintif should be 
at liberty to assign any arbitrary value to the suit, The learned 
Judges refer to the case of Hari Chand v. Jiwan Lal (3) in support 
of this view, and hold that it cannot be affirmed as an inflexible 
rule of law that it is not open to the Court to revise the valuation 
put by the plaintiff when it is conclusively established that it is 
arbitrary or improper, 

We are inclined to the view that Order VII rule 11(b) was not 
meant to over-rule the provisions of Section 7 Sub-section (iv) 
elauses (c) and (d) of the Court-Fees Act which clearly allow the 
plaintiff to put his own valuation in certain classes of suits. At the 
same time it seems unlikely that the legislature deliberately 
intended to allow the plaintiff to put any value he chose on all suits 
coming within clause (c) of section 7(iv) of the Court-Fees Act. 

There is an interesting discussion of the subject by the learned 
Chief Justice Zn the matter of Kalipada Mukherjee (4). He refers to 
the conflicting rulings and inclines to the view taken in the later 
cases but points out (i) that the argument of Mr. Justice Mookerjee 
in Umatul’s case (1), that the previous history df the Court Fees Act 
and other acts warranted the conclusion that the plaintiff’s valua- 
tion can be corrected by the Court, has not been grappled with, 
and (ii) that the Privy Council in the case of Sundera Bai v. T'he 
Collector of Belgaun (5) had not this exact point before it. 

The question is one which frequently has to be decided by the 
Courts and in view of the conflicting rulings on the point, we would 
refer for the decision of a Full Bench the questions :— 

(1) Whether in suits to obtain a declaratory decree or order 
where consequential relief is prayed for, and in suits to obtain an 
injunction where the Court finds the relief claimed is undervalued, 
it is entitled under order 7 rule t1(b) of the Civil Procedure Code 
to require the plaintiff to correct the valuation stated by him in 
accordance with the provisions of section 7 of the Court-Fees 
Act. 


(1) 905) 11 C. W. N. 705 

(2) (1890) I, L. R. 17 Calc 690. 
(3) 4 Punj, Law Rep. 255 

(4) (1925) 34 C. W. N. 870. 

(5) (1918) 23 C. W. N 753. 
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CIV l (2) Whether the case of Musst, Bibi Umatul Batul v. Musst. 
1934. Nauji Koer and others (1) was correctly decided. 


Narayanan Centil Messrs. Atul Chandra Gupita and Nagendra Nath Bose for the 
a or Petitioner, 
i EEA S3 Mr. Abul Hossein for the Opposite Party. 


V. 
Moulvi Mafizuddin | Ga 
Ahmed. The judgments of the Court were as follows: 
February, a1, Mukerji, J: The two Revision cases in connection with 


tee 


which this Reference bas been made have arisen out of a Sulit, 
the facts of which, so far as they are necessary at the present stage, 
are the following :— 

On the roth January, 1930, the Seance Central Co-opera- 
tion Sale and Supply Society Ltd. obtained an arbitration award 
under the provisions of Act II of 1912 against two persons, 
Moulvi Mafizuddin Ahmed and Jowadali Khondkar. The award 
was foran amount of Rs. 11400. The Company went into liqui- 
dation, and thereafter the award was put into execution. After 
failing in certain objections that were taken to the execution of 
the award, the formet of the said defendants brought a suit in the 
Munsiff’s Court at Narayanganj to set aside the award on a declara- 
tion that it had been fraudulently obtained and also praying for 
a permanent injunction to restrain the liquidator from proceeding 

í with the execution, He valued the suit at Rs. 49 and paid court- 
fees on the plaint according to such valuation. The Munsiff held 
that as the plaintif wanted to get rid of a document creating a 
liability for Rs, 11400 the suit was prima facie undervalued, that 
the court-fee paid was insufficient, and that his Court had no 
jurisdiction to entertain the suit. He accordingly returned the 
plaint to the plaintiff for presentation to the proper Court and 
dismissed the prayer fora temporary injunction which the plaintiff 
had also made. On appeals being preferred by the plaintiff from 
the said orders of the Munsiff, the Subordinate Judge held that 
as the case fell within Section 7 (iv), clauses (c) and (d) of the Court- 
Fees Act (VII of 1870), the plaintif was entitled to put his own 
valuation on the suit and the Court had no jurisdiction to revise 
such valuation. He held also that in the circumstances of the 
case the plaintiff was entitled to the temporary injunction he had 
prayed for. He accordingly made the following order : 

“It is therefore ordered that the appeals be allowed. The 
plaint shall be returned to the appellant for filing the same in the 


(1) (1905) 11 C, W. N. 7054 
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lower Court where it will be registered as a suit, and trial thereon 
Shall proceed, and it is ordered that the respondent defendants 
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be forbidden from executing the decree till the disposal of the suit, Naiayangunj Central 


which must be expedite by the plaintiff.” 

Against this order, which really consists of two orders, two 
applications in revision have been- made to this Court. The 
validity of the orders complained of in these applications depend 
on two questions which have teen formulated in the Order of 
Reference in these words :—~ 

(1) Whether in suits to obtaina declaratory decree or order 


where consequential relief is prayed for and in suits to obtain an 


injunction, where the Court finds the relief claimed as under- 
valued, itis entitled under Order VII, rule rz (b) of the Civil 
Procedure Code to require the plaintiff to correct the valuation 
stated by him in accordance with the provisions of section 7 of the 
Court-Fees Act. 

(2) Whether the case of Musst, Umatul Batul yv. Musst. Nauji 
Koer and others (1), was correctly decided ? 

The conflict of judicial authority that exists on question (7) 
aforesaid has been pointed out in the Order of Reference, and in 
it some of the more important decisions bearing upon the question 
have been noticed. One of these decisions in which the matter 
was elaborately discussed is the case of Musst, Umatul Batul v. 
Musst. Nauji Koer (1). In that case Mookerjee, J. set out in 
detail the history of the change made in 1891 in section 7 (iv) of 
the Court-Fees Act (VII of 1870) by the Repealing and Amending 
Act (XI of 1891) and on comparing the wordings of the section 
asit had stood when the Codes of 1859, 1877 and 1:882 respec- 
tively were in force, and on an exhaustive 1eview of the decisions 
then existing, adopted the view which had been previously taken 
by this Court in the case of Boidya Nath Adya v. Makhan Lal 
Adya (2), and observed thus :— 

“In cases falling under section 7 sub-section (iv) of the Court- 
Fees Act, although the plaintiff is to state the amount at which he 
values the relief sought, the legislature never intended that the 
plaintiff should be at liberty ‘to assign any arbitrary value and thus 
be free to choose the Court in which he should bring his suit. 
The learned Judges relied upon sections 7, 8 and 11 of the Suits 
Valuation Act (VII of 1887) as clearly indicating that this could 
not have been the intention of the legistature, In our opinion, 

(1) (1905) 11 C. W. N 705. 

(2) {1890) I. L. R. 17 Calc. 680, 
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Civit, the view is unquestionably well-founded and, as has been shown 
: 1934., ` above, it is supported by the history of the Section.” 


N a In my opinion, the conclusions summarized in these observa- 
arayangppi Central ; ; 
Co;operative Sale tions is correct and they should bs affirmed. I think, therefore 
and:Supply.. Society that it should be held that though Order VII, rule rı which.in 
ae orn its clause (b) gives the Court power in acase of undervaluation 
Ahmed., ofa rellef to require the plaintif to correct the valuation given 
by him in his plaint and to reject the plaint in case the. plaintiff 
fails to do so, appears ina procedural Code, while nothing as to such 
correction is stated in the taxing statute itself namely the Court- 
Fees Act (VII of 1870) yet the two enactments have to be read 
together and simultaneously given effect to when there is nothing 
in either enactment expressly indicating any contrary intention. 
‘In Section 7 sub-section (iv) all that is said is that the amount of fee 
in suits falling within that sub-section shall be computed “accord-, 
ing to the amount at which the relief sought is valued in the plaint 
or memorandum of appeal,” -and also that “in all such suits the 
plaintiff shall state the amount at which he values the relief sought.” 
The sub-section does not say that the fee shall be computed 
according to the amount at which ¢he glaintif values the relief in 
the plaint or memorandum of appeal or that the plaintiff's valua- 
tion is to be regarded as final. Indeed the provisions of Sections 7, 
8 and 11 of the Suits Valuation Act (VII of 1887) would, it seems 
to me, militate against such a view. I am of opinion therefore 
that Section 7 sub-section (IV) of the Court-Fees Act (VII of 1870) 
should be read as controlled by Order VII, rule rr, clause (b).of 
the Code. But I am clearly of opinion that upon the existing 
state of things it is not always possible for the Court to exercise 
this power in a case falling under the sub-section, In his decision 
in the matter of Kali Pada Mukherjee (1), Rankin, C.J. while not 
purporting to express any decisive opinion, has made the following 
observations m- 

“The provision of the Civil Procedure Code is certainly a 
provision which is intended to apply to cases under sub-section( IV) 
of Section 7. The present case is a very good example of the 
necessity of that. * * * But it is another thing altogether. 
to say that because the words used are ‘if the plaintiff’s claim is 
undervalued’ they mean that the Court in the special class of 
cases where the plaintiff is allowed to put his own valuation has a 
right to revise the valuation. I do not think that Mr. Justice 
Mookerjee in coming to the conclusion to which he did in 





Mukerji, F. 





(1) (1930) 34 C. W, N. 870, 


Vor. LIX] HİGH Court. 


Utmatul's case (1) gave sufficient weight to the circumstance that 
the cases dealt with in sub-section (IV) are cases where no real 
objective basis of valuation will in general be possible. They are 
cases which are not easily valued and in many cases not capable 
of being valued in money terms on any precise principle. It does 
not strike me as being at all incredible that with regard to that 
limited class of cases the legislature should have thought it right 
to give to the plaintiff a certain amount of option as to the value 
which has to be put upon the claim, especially as I find that in 
certain cases the legislature has thought fit to allow people to pay 
a small fixed court fee in respect of a relief claimed.” 

Kali Pada Mukherjee’s case (2) (supra) was one in which ina 
suit to obtain a declaration and also a consequential relief in the 
Shape of an injunction and so falling under Section 7 (iv) (c) of 
the Act, the plaintif instead of valuing the suit for a single 
sum of his own choice had erroneously valued the suit in parts, 
that is to say the declarati on at a certain figure as under Art 17(iii) 
of Schedule IT and the injunction at another figure as in suit under 
Section 7(iv) (d) and he had put a third valuation for the purpose 
of jurisdiction under the Suits Valuation Act. It was held that the 
valuation was not in accordance with law and so it might be 
corrected by the Court by adopting the procedure prescribed in 
Order VII, rule 11 of the Code. But Ido not think it would be 
correct to say that the powers of the Court are confined only to 
such cases of under-valuation as may be illegal, palpably absurd, 
manifestly illogical or arithmetically wrong. The history of the 
legislation bearing on the question, in my Opinion, leaves no room 
for doubt that the power extends to all cases falling under the 
clause. I respectfully agree that in cases of suits falling within 
sub-section (iv) of Section 7 there must be having regard to their 
very nature, a certain amount of option in the plaintiff because 
the value of the relief he claims therein would depend not on its 
intrinsic valus but on its value so far as he is concerned. I 
also agree that in many such suits'no real objective standard 
would be possible or, even if possihle would be altogether satis- 
factory. But such provisions as to valuation as there already 
are in the Act do not also disclose any very definite principle 
on which they may seem to have proceeded, except presum- 
ably the principle that the standards fixed are not unreasonably 
high. And though it is true, that in suits of various descriptions 


(1) (igos) 11 C. W. N. 705. 
(2) (19:0) 34 C. W. N. 870. 
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no standard at all would be possible, yet it cannot be disputed 
that reasonable standards may with safety be laid down giving the 
plaintiff all legitimate option that he may be reasonably entitled 
to and proceeding on lines indicated by the legislature in such 
standards as they themselves have laid down. But I am clearly 
of opinion that until such standards are laid down by appropriate 
rules framed under Section 9 of the Suits Valuation Act (VII of 
1887) it would not be possible for the Court to exercise this power 
except in those classes of cases falling under the clause in which 
the valuation made by the plaintiff is, illegal, palpably absurd, 
manifestly illogical or arithmetically wrong. The two Acts are 
linked together, as regards valuation of relief, for the purpose of 
jurisdiction and of court-fees payable in respect of plaints. 

In the decision in the case of Panna Lal Lala v. Abdul Gani 
(1) to which I was party, it was said :— 

“Tf the plaintifs valuation of the relief may at times appear 
arbitrary or too low the assessment cf the real value is cften no 
less arbitrary and almost an impossibility. A plaintiff no doubt 
ought not to be permitted to have his relief without paying 
adequate court-fees but the remedy les not in nullifying the 
words of the Act, but in the rule-making power of the High 
Court conferred on it by Section g of the Suits Valuation 
Act. Tul such rules are framed a plaintiff in a suit coming under 
sub-clause (c) or sub-clause (d) of clause (iv) of section 7 of the 
Court-Fees Act may justly say that his valuation of the relief is what 
he was to pay for. ” 

I adhere to the view I expressed in the above observations. 
One other matter I desire to mention. In the decision of this Court 
in the case of The Oficial Trustee of Bengal v, Gobardhan Guchait 
(2) as also in the decision of the Bombay High Court in the case of 
Bal Krishna Narain (3), the decision of the Judicial Committee in 
the case of Shrimat Sunder Bat vy. The Collector of Belgaun (4) has 
been understood as meaning that in that case their Lordships of 
the Judicial Committee affirmed the proposition that in suits of this 
character plaintiffs are entitled to put their own valuation and that 
itis not open to the Court to revise it. Ona careful perusal of 
their Lordships’ judgment, however, I have come to the conclusion 
that the point was not before their Lordships and no decision on it 


(1) (1929) 33 C. W. N. 321. 

{2) (1928) 33 C. W. N. 231. 

(3) (1919) I, L. R. 44 Bom. 331. 

(4) (1918) L. R 461. A. 15, 23 C. W. N. 753. 
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was, in fact, passed; what appears in the report is only a recital of Civ, 
the facts in that case. ; 1934. 
ga 


It has been argued before us on behalf of the petitioners that Narayangunj Central 
while in a vast majority of, cases it may not be possible to say that Co-operative Sale 
the plaintiffs valuation is an under-valuation, in Umatul’s SURP aad 


case (1) asalso inthe present case the position is very different, Bh , 
< . Moulvi Ma fizuddin 
because in both these cases the valuation appears to have been Ahmed. 
manifestly low, So far as Umatuľs case (1) is concerned the- Muterii g 
plaintiff was seeking to set aside a decree for Rs. 10,c00 in execu- —— 


tion of which the plaintiff’s property valued at Rs. 80,000 was about 
to be sold, and it was held that the value of the relief sought was 
the sum sought to be realized under the decree. Reliance for this 
proposition was placed upon the cases of Fenkappa v. Navrasinha 
(2) and Jagatdhar v. Brown (3). I do not see why the valuation 
should necessarily be made on this basis, so long as there is nothing 
which makes such valuation obligatory. But assuming that what 
was done in that case was not unreasonable that standard can 
scarcely be applied to this case in which we are not aware to what 
extent the plaintiff will be injured if the award against him stands. 
There may be cases in which a decree may have been obtained for 
‘a very large amount to be executed against a very inconsiderable 
property belonging to the defendant, and if in such cases the latter 
institutes a suit to get rid of the decree the real value of the relief 
to him as plaintiff can hardly be the value of the decree. I think 
I am fortified in the view I take by what was said by the Judicial 
Committee in the case of Phul Kumari v. Ghanshyam Misra (4). 
In that case while dealing with a contention that in a suit instituted 
to set aside a summary decision under section 283 of the Code of 
1882 which had been put into execution the value of the suit should 
be the value of the execution debt, their Lordships observed *:— 

“ What they have done is simply to take the sum in the execu- 
tion decree. This is plainly a fallacious proceeding. ‘The value of 
the action must mean the value to the plaintiff. But the value of 
the property might quite well be Rs, 1,000, while the execution debt 

was Rs. 10,000. Itis only ifthe execution debt is less than the 
value of the property that its amount affects the value of the suit. ” 

For these reasons Jam of opinion that the questions should be 
answerei thus $ 


(2) (1903) 11 C. W. N. 705. (2) (1887) 1. L. R. 10 Mad. 187, 
(3) (1906) I. L. R 33 Cale. 113a. 

(4) (1907) L L. R. 35 Cale. 202; 7 C. L, J. 36. 

“See p 207 ofl, L R. 35 Calce—Rep. 
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Q. 1. Yes, But so longas there are no rules framed under 
section 9 of the Suits Valuation Act (VII of 1887) the Court would 
have no standard before it on which it may regard the plaintifi’s 
valuation as an under-valuation, and its powers of correction would 
have to be exercised on that footing. 

Q.2. The case was correctly decided in so far as it laid down 
that it is within the power of the Court to revise the plaintiff's 
valuation, but the valuation made by the Court, though it may have 
not been unreasonable, was nota valuation made in accordance 
with a standard having the force of law. 

As the reference has been made in Civil Revision cases, the 
cases, under the rules of Court, are open to us for consideration in 
their entirety. Iam of opinion that the order made by the Sub- 


_ordinate Judge is correct and that the Rules, therefore, should be 


discharged with costs, 3 gold tmohurs, for the hearing before the 
Division Bench, and 5 gold mohurs, for the hearing before the 
Full Bench, in favour of the opposite party. 

Costello, J. :—I agree generally with the judgment which has 
just been delivered by Mr. Justice Mukerji; but I desire to add one 
or two observations. It seems to me perfectly clear that the Legis- 
lature never could have intended that # plaintiff should be at liberty 
to assign any arbitrary value he chooses to his suit and thus be free 
to select the Court in which that suit should be brought. Unless it 
is held that the Court has jurisdiction to revise the valuation, it is 
obvious that an unscrupulous litigant would be in a position to 
defraud the Government and moreover to oust the jurisdiction ofa 
Court competent to adjudicate the matters at issue between the 
parties. Ifit were not open tothe Court to revise the valuation 
put by the plaintiff on his suit, then obviously he would be ina 
position to under-value the relief which he seeks and if he chooses 
to institute his suit in the lowest Court, thatis to say, the Court 
having the lowest pecuniary jurisdiction, he could, in fact, either go 
to the lower Court in the ordinary way orto any higher Court to 
his own option. It is therefore, in my opinion, abundantly clear 
that it was intended that the Court should be in a position to 
exercise a certain amount of control over the valuation made by the 
plaintiff, At the same time, however, I do recognise that there 
are practical difficulties in the way of the Court interfering unless 
and until appropriate rules are made under the powers conferred 
by section 9 of the Suits Valuation Act. In some circumstances, 
however, and I am not at all sure whether the present case is not 
one of them, it would appear that the Court might not unreasonably 
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say that the valuation given by the plaintiff is so obviously absurd 
that it ought to be revised. Itis to be remembered that in the 
present proceedings the plaintlf was taking action in order to avoid 
the effect of a decree for no less than Rs. 11,400, yet he nevertheless 
valued the proceedings at the absurdly low sum of Rs. 49. I am 
disposed to think, in circumstances such as these, that it might be 
possible for the Court to assign something more nearly approaching 
the real value of the suit. l 

Having regard to tbe unsatisfactory position which, in my 
opinion, exists in matters of this kind and having regard to the 
necessity for the framing of some kind of rules which will serve as 
a criterion of valuing the suits, it seems to be highly desirable that 
the attention of the Legislature should be called to this matter and 
the Legislature ought to declare what they really intended to be 
done in cases such asin the present. Although Iam of opinion 
that in this particular case it might be possible for the Court to put 
a more accurate value on the plaintif’s proceedings, I do not pro- 
pose to dissent from the view expressed by Mr, Justice Mukerji, 

Mallik, J. :—I agree with my learned brother Mr. Justice 
Mukerji in the judgment delivered by him for the reasons given 
therein. 

Jack, J. :—I agree with the view which has been adopted by 
my learned brother Mr. Justice Costello that as a general rule the 
Court is entitled to correct the valuation under order 7 rule rr of 
the Code of Civil Procedure. There may be cases in which the 
valuation is perfectly obvious onthe face of it and in that case it 
would be open to the Court to correct a clearly wrong (valuation ?) 
even before the framing of the rules. Otherwise until rules.are fram- 
ed under section g of the Suits Valuation Act the Court would be 
in a practical difficulty and unable to take necessary action. 


S. K. Ghose, J, :—I agree with my learned brother Mr, Justice 
Mukerji. 
A. T, Me Rules discharged, 
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Decree—Order rejecting a piaint, tf a decree—Croit Procedure Code (Act V of 
1908), Section 2—Re medy of aggrieved party—Civit Procedure Code (Act 
V of 1908), Section 151, tf can be resorted to, 1f other remedy is prescribed 
in the Code. 


An order rejecting a plaint is a decree as defined in Section 2 of the Code of 
Civil Procedure and the remedy of the aggrieved party lies either by an applica- 
tion under Order 47 ru 1 of the Code or by filing an appeal against such order. 


A Court cannot make use of the special provisions of Section 151 of the 
Code of Civil Procedure where a party has his remedy prescribed elsewhere in 
the Code. 

' Application for Revision under Section 115 of the Code of Civil 
Procedure. 

The material facts appear from the judgment. 

Messrs. Rupendra Kumar Mitter and Pramatha Nath Mitter 
for the Petitioners. 

Messrs. Abdul Hussain and Rashidul Hasan for the Opposite 
Party. 

The judgment of the Court was as follows :— 

C. A. V. 
panda Yy aa; Mallik, J.:—This Rule is directed against an order dated 8th 
August, 1933 made by‘the learned Subordinate Judge, first Court, 
Alipur setting aside an order rejecting a plaint on the 17th January 
1933. What happened in the case was this. 

One Hafiz Mahammad Fateh Nasib instituted a suit (being 
Title Suit No. 144 of 1931) in the Court of the Subordinate Judge, 
Alipur against the petitioners for declaration of his title to and for 
recovery of possession of some lands valuing the property at 
Rs. 2000 only and paying court-fees on that valuation. A written 
statement was filed in which the correctness of the valuation 
of the suit was questioned the property being alleged to be worth 
more than one lac of rupees. On the 27th July 1932 the plaintiffs 
admitted the value of the property to be one lac of rupees and 
prayed for being allowed to continue the suit in forma pauperis. On 

* Civil Revision Case No. 1154 of 1933, against the order of Babu Hiralal 


Mukherjee, Subordinate Judge, First Court, Alipore (24-Parganas), dated the 8th 
August, 1933, 
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the Irth November, 1932 the plaintiffs’ petition to continue 
the suit in forma pauperis was dismissed for default. Fourteen 
days later, on the 25th November 1932 the plaintiffs filed a fresh 
Suit in forma pauperis regarding the same subject-matter on the 
sama cause of action (being Pauper Suit No. 7 of 1932). On the 
17th January, 1933 the plaintiffs’ plaint in Suit No. 144 of 1031 
was rejected on the ground that the Pauper Suit No. 7 of 1932 
was in respect of the same cause of action. 

On the 24th February, 1933 the plaintiffs filed an application 
under Order 47, rule (1) of the Code of Civil Procedure for the 
cancellation of the order made on the 17th January, 1933 and for 
restoration of the suit. The Court directed the plaintiffs, petitio- 
ners, to pay half of the ad valorem court-fees within seven days and 
apparently, as the plaintiffs were unable to pay the court-fees, 
they prayed that the petition made under Order 47, rule (1) might 
be treated as a petition under Section 151 of the Code. The 
defendant objected to the plaintiffs’ application. This objection 
was, however, over-ruled and on the 8th August, 1933 the learned 
Subordinate Judge set aside the order of rejection of the plaint 
and restored the suit in the exercise of the powers vested in him 
by Section 151 of the Code. It is against this order that the 
present Rule is directed. 

This Rule, in our opinion, must be made absolute. The 
order of the r7th January, 1933—no matter whether it was a 
decision rightly or wrongly given—was an order of rejection ofa 
plaint and is a decree as defined in Section 2 ofthe Code. Ifthe 
plaintiff felt aggrieved by this order his remedy lay either by an 
application under Order 47, rule (1) or by filing an appeal against 
it. The plaintiff did not choose to take either of these two courses 
open to him under the Code. It is well settled that a Court 
cannot make use of the special provisions of Section 1:51 when the 
applicant has his remedy prescribed elsewhere in the Code and 
has neglected to avail himself of such a remedy. Section 151 is, 
therefore, inapplicable to the present case and the order of the 
Subordinate Judge must, therefore, be vacated on that ground 
alone. 

The result, therefore, is that the Rule is.made absolute with 
costs—hearing-fee, one gold mohur. 


Jack, J. :—I agree. 
P, R ' Rule made absolute. 
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PRIVY COUNCIL. 
PRESENT :. Lord Macmillan, Lord Wright and Sir George Lowndes. 


REBATI MOHAN DAS 
9. 


JATINDRA MOHAN GHOSH AND OTHERS, , 


[On _APPEAL FROM THE HicH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL] 


Civil Procedure Code, (Act V of 1908) Sec. 8o—Notice of suit against common 
manager, appointed under the Bengal Tenancy Act, to enforce mortgage— 

‘* Act ” purporting to be done by public officer in his official capacity—Mere 

non-payment by manager of mortgage debt, not such “an act” —English 

decisions pronounced under statutes not in pari materia, not a saje guide. 

Under Section 80 Civil Procedure Code, 1608, in the case of a suit against 
a public officer, it is only where the plain tiff complains of some act purporting 
to have been done by such public officer in his official capacity that notice is 
enjoined. 

A claim based upon a breach of contract by a public cficer may, in appropriate 
case3, entitle him to notice of suit under Section 80 Civil Procedure. Code; but 
the mere omission by the common manager of an estate (appointed are the 
Bengal Tenancy Act) to pay off a mortgage debt is not such a breach. His 
failure to pay either interest or principal, is not an "act ” purporting to be done 
by him in his official capacity. 

Heid, accordingly, assuming that the common manager is a “ public officer ” 
within the meaning of Section 80, Civil] Procedure Code, ‘that notice under the 
section is not required when, in a suit to enforce a mortgage by sale of the 
property mortgaged, the manager is impleaded as a co-defendant merely as 
representing the estate of which the sale is sought and no personal relief 1s 
sought against him, 

Bhagchand v. The Secretary of State (1) referred to 

In interpreting Section 80 of the Civil Procedure Code, cases in the English 
Courts decided under statutes passed in England for the protection of public 
authorities (e g. The Public Authorities Protecticn Act, 1899), are not, as a rule, 
a safe guide, inasmuch as the English statutes are not in part materia with 
Section So of the indian Code 


Judgment of the High Court, Calcutta (Z. L. R. 59 Cale. 961) reversed, 

Appeal No. go ‘of 1932 from two cecrees of the High Court, 
Calcutta, dated the 31st August, 1931, which reversed a preliminary 
decree dated the 28th November, 1927 anda final decree for sale 
dated the 4th January, 1928, which had been passed by the Subor- 


(1) (1927. L. R. 54 I A. 398, 46C L, J. 76. 
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dinate Judge of Dacca in a suit on a mortgage imstituted by the 
present appellant. 

The main question for determination on the appeal was, whether 
having regard to the provisions of Section 80 of the Civil Procedure 
Code, 1908, the suit was maintainable in the absence of any notice 
_to the respondent (defendant No, 1), who was the common manager 
of the estate, appointed under the Bengal Tenancy Act. The 
High Court, on an interpretation of the Board’s judgment in 
Bhagchand v. The Secretary of State (1) and other cases decided 
under the (English) Public Health Act, 1875 and the Public Autho- 
rities Protection Act, 1893, answered the question in the negative. 
See Jatindra Mohan Ghosh v. Rebati Mohan Das—l. L. R. 59 
Cali. gor. 

Dunne, K. C. and: Wallach for the Appellant. 


DeGruyther, K. Č. and Parikh for the Respondents. 


The following cases werej cited during the. course of the argu- 
ments: Bhagchand v. The Secretary of State (1); Murari Lal 


v. David (2); Skippers & Co. v. E. y. David (3); Madhab 
Sukul vy. Debnarain (4). 


Their Lordships’ judgment was ‘delivered by 


Sir George Lowndes: The ‘appellant in this case is the 
mortgagee tinder a mortgage for Rs, 30, 000 and interest, dated 
the roth January, 1916, upon an estate known as Taluk Raj 
Narain Sen. "The mortgage was executed by one Raj Mohan 
Guha, who was then the common manager of the estate, appointed 
under Section 95 of the Bengal Tenancy Act, 1885. It was duly 
‘sanctioned by the local Court, and there is now no dispute as 
to its validity or as to the amount due under it. The mortgage 
-debt was repayable in January, 1931. Raj Mohan Guha was 
then dead, and one Harihar Ghosh had been appointed in his 
‘place, but the affairs of the estate being involved, he was unable 
to‘redeem the security, though he seems to have madè some pay- 
‘ments on agcount. He died in September, 1926, and his son, 
the first respondent, was appointed manager in his place. On 
the 17th December of the same year the-appellant instituted a 
suit on his mortgage in the Court of the Subordinate Judge 
of Dacca, claiming the usual relief. The defendants to the 


(1) (1927) L. R. 541. A. 2983 46C.L J. 76. 
(2) (1924) L L: R. 47 All. 291. 

(3) (1926) I. L. R. 48 All. 821, 

(4) (1919) 24 C. W. N., 138. 
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suit were the manager and a large body- of persons interested 
in the estate. Their Lordships note that the repeated recital 
of their names at length occupies about one-quarter of the 
printed record, an expense which they think might well have 
been avoided. 

The Subordinate Judge on the 28th November, 1927, passed a 
preliminary mortgage decree in favour of the appellant, and on the 
4th January, 1928, a final decree for sale of the estate properties in 
discharge of the mortgage debt. 

The manager and one of the other defendants, who is the 
3rd respondent before the Board, appealed to the High Court. 
The two'appeals were heard together, and on the 31st August, 
1931, the decrees of the Subordinate Judge were set aside and 
the suit dismissed, the ground of reversal being that the manager 
was entitled to two months’ previous notice of the suit under 
Section 80 of the Civil Procedure Code, and no such notice had 
been given. 

The mortgagee-plaintiff has now appealed to His Majesty in 
Council, contending that the section referred to has no application 
to his suit and that no notice was necessary, The manager alone 
has appeared in support. of the High Court decree, and the only 
question raised is that of notice. 

Section 80 of the Civil Procedure Code is as follows s—- 

“8o, No suit shall be instituted against the Secretary of State 
for India in Council, or against a public officer in respect of any 
act purporting to be done by such public officer in his official 
capacity, until the expiration of two months next after notice in 
writing has been, in the cass of the Secretary of State in Council, 
delivered to, or left at the office of, a Secretary to the Local 
Government or the’ Collector of the district, and, in the case of 
a public officer, delivered to him or left at his office, stating 
the cause of action, the name, description and place of resi- 
dence of the plaintiff and the relief which he claims; and the 
plaint shall contain a statement that such notice has been so deli- 
vered or left.” 


Assuming for the purposes of this appeal that the common 
manager of an estate appointed under Section 95 of the Bengal 
Tenancy Act is a public officer within the meaning of the section 
—-~a proposition which is disputed by the appellant—their Lordships 
think that the decision of the High Court was wrong, and that no 
notice of suit was required. 

In the case of a suit against a public officer it is only: where the 
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plaintiff complains of some act purporting to have been done-by 
him in his official capacity that notice is enjoined. Counsel for 
the first respondent .contends that this condition was satisfied by 
the execution of the mortgage, or, alternatively, by the failure 
to pay off the mortgage. In their Lordships’ opinion, neither 
branch of this contention is sufficient to bring the section into play 
in the present case, 

On the first branch it is sufficient to point out that the mort- 
gage was not executed by the first respondent, but by a former 
manager, and that the appellant does not complain in any way of 
the execution of the mortgage. This contention does not seem to 
have been raised in the High Court. 

On the alternativa contention their Lordships are unable to 
hold that non-payment by the first respondent is an “act pur- 
porting to be done by” the manager “in his official capacity.” 
Under the general definitions contained in Section 3 of the General 
Clauses Act, 1897, an “act” might include an illegal omission, 
but there clearly was no illegal omission in the present case. It 
is also difficult to see how mere omission to pay either interest 
or principal coull be an act purporting to be done by the 
manager in his official capacity. The mortgage imposed no 
personal liability upon the manager, but merely provided that 
if payment was not made the mortgagee would be entitled to 
realize his dues by sale through the Court, and this was all 
that the appellant sought by his suit. The manager for the 
time being no doubt had an option to pay in order to save the 
sale, but failure to exercise an option is not in any sense a breach 
of duty. The appellant made no claim against the first res- 
pondent personally. He was there only as representing the 
estate of which the sale was sought. In their Lordships’ opinion, 
such a suit is not within the ambit of Section 80 and no notice of 
suit was required. 

The learned Subordinate Judge held that the section had 
no application to suits in contract, andithis dictum was rightly 
repelled by Mukerji J., who delivered the judgment of the High 
Court. Having regard to the decision of this Board in Bhagchand 
v. The Secretary of State (1), their Lordships think that no such 
distinction is possible. The learned High Court Judges, however 
sem to have regarded the suit as based on a breach of contract, 
which they thought would bean “act” within the ¢ontemplation of 
the section, Their Lordships do not suggest that a claim based 


(1) (1927) L. R. 54 1. A. 338; 46C.L. J. 76, 
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upon abreach of contract by a public officer may not in many 
cases be sufficient to entitle him to notice under the section, but 
they are unable, for the reasons already given, to agree with the 
learned Judges that the omission by the first respondent to pay off 
the mortgage was such a breach. 

It is unnecessary for their Lordships to discuss the other 
questions dealt with in the judgments of the Courts below, nor do 
they think that anything would be gained by a reference.to'the 
numerous English cases which were there cited. ‘They were deci- 
ded under various Acts passed in this country for the protection of 
public authorities, which are not t# fart materia with the section 
of the Indian Code. 

For the reasons givén their Lordships think that the appeal 
should be allowed ; that the two decrees of the High Court dated 
‘the 31st August, 193r, should be set aside, and the two decrees 
of the Subordinate Judge, dated respectively the 28th November, 
1927, and the 4th Junuary, 1928, restored ;:and they will humbly 
advise His Majesty accordingly. The costs of the appellant in 
the High Court and before the Board must be paid by the first and 
third respondents. É 


H. S. L. Polak & Co: Solicitors for the Appellant. 
Stanley, Johnson & Allen: Solicitors for the Respondents. 
K. J. R. N Appeal allowed. 
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December, 12. , 


THE SERVITORS. AND SHEBAITS OF SREE SREE GOPI- 
NATH JIU, GOKULANANDA MOHANTA THAKUR 
AND OTHERS. : 





4 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL | 


Sotnt lease of idols property granted by four shebaits—Separate sutt by one 
shebatt io recover his share of the royalties, competency of—~Subsequent 
conduct of parties cannot control or vary stipulations tn a deed. 


Where the four shebaits of a deity granted a mining lease of the idol’s 
property, a separate suit by one of them against the lessee to recover his (plain- 
tiff’s) one-fourth share of the royalties payable under the lease, and impleading 
the plaintifi’s cc-shebaits as pro-forma defendants, is not maintainable ; 
Narendra Nath Kumar v, Atul Chandra Banerji, (1), relied on. 

Held, further, that on its true construction, the lease being a joint devise 
or contract, noone of the four lessors, with or without the consent of bis 
co-lessors, could sue for an aliquot part of the whole. The suit must be for 
the whole of the interest demised, else it fails, Where- the other-co-lessors 
have refused to join with the piaintiff in the suit, and are Implended as pro- 
forma defendants, the plaintiff’s claim must nevertheless be for the entire amount 
of the joint interest and not merely for his share thereof. 

Where the words in a deed are clear and unambiguous, the subsequent conduct 
of the parties is an irrelevant consideration and cannot be relied on to control 
the stipulations in the deed and as evidence of an agreement between the parties 
to vary its terms: N, E. Railway Company v* Hastings, (2). 

Judgment of the High Court, Calcutta, (126 Indian Cases, page 712), 
reversed. 


Appeal No. 22 of 1932 from a judgment and decree, dated the 
18th February 1930, of the High Court, Calcutta, affirming a judg- 
ment and decree, dated the rath July 1927, of the Subordinate 
Judge of Asansol. 
The. question on the appeal was whether on the true construc- 
tion of the lease in suit (the relevant terms whereof are set out in. 
the Board’s judgment), the suit, being by one only of several 
shehnits, for his share of royalty under a joint lease, was main- 
tainable. 


(1) (1917) a7 C. LJ. 665; 411. C. 897. 
(a) [1900] A. C. 260. 
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Upjohn K. C. and M. R. Jardine for the Appellant: The plain- 
tiff, as one of the four shebaits granting the lease, could not sue 
separately for his share of the royalty payable to the idol ; Narendra 
Nath Kumar v, Atul Chandra Banerji (2). 

Narasimham for the rst Respondent (plaintiff): The lease 
was never treated by the parties as a joint demise, and the royalties 
were collected by the four lessors (shebaits) separately. The plain- 
tifs sujt for his share of the royalty was therefore not open to any 


i objection. 


Their Lorpships’ judgment was delivered by 

Lord Alness:—The fitst respondent, in his plaint, describing 
himself as servitor and seba to Sri Sri Iswar Gopinath- Jiu idol 
(the respondents, family deity), sought to recover Rs. 62,3887 
annas-13 gandas, in respect of his alleged one-fourth share, as one 
of the four shebatts of the said deity, of the entire royalties on 
the entire raisings of coal in Mouz1 Monoharbahal for the six 
years ending 13th April 1924. The suit was directed against (1) 
the appellant company and (2) the second, third and fourth respon- 
dents, as defendants gro forma—they being the first respondent’s 
co-skebaits at the time when the sult was instituted. 

The first respondent’s claim was based on a lease, dated 
24th May, 1901, granted by four lessors, vizą the first and 
second respondents as sfebaits aforesaid, the grandfather of the 
third respondent, and the father of the fourth respondent 
on the one hand, in favour of one Kuverji Bhoja, the predecessor 
in title of the appellant company, on the other hand. The 
soundness of the first respondent’s claim falls to be judged, in 
their Lordships’ opinion, by the terms of the lease referred to. 

It may be convenient at this stage to set out the relevant part 
of the lease. It is as follows :-~ 


“ Mouza Monoharbahal in Pergana Sergarh within Police Station 
and Sub-Registry Asansol, Chowki Raniganj and District Burdwan 
is the rent free deduftar property of your family deity Sri Sri Iswar 
Gopinath Jiu Thakur. You have parichariki right in the said 
property as Shebai#, On my making a proposal to take a settle- 
ment of the interests of your family deity in the said Mouza for 
raising coal by excavating a coal mine under the ground of the 
said Mouza, you grant unto me a settlement, on the following 
terms and conditions, of the whole interest that your family deity 
has in the said Mouza for the benefit of the said family deity and 


(2) (1917) 97 C., L. J. Gos ; 411. C. 827. 
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for increasing the income of the said deduffar (estate). I take the 
settlement on the terms following, and agree :— 

“tr. That- I shall raise coal from the ground underneath the 
said Mouza according to the boundaries given below and shall 
pay a commission of x pice per maund of steam coal, T34 pice per 
maund of soft and hard coke, two annas per ton of dust coke, and 
Ye pice per maund of rubble coal to the extent of the interest of 
your said family deity. I shall pay off the commission due on the 
raisings for one month by the seventh day of the month following. 
If I fail to pay, I shall be liable to interest at 1 per. cent. I shall 
not be entitled to excavate and take away coal that is under the 
existing homestead lands. I shall be entitled to excavate and 
take away the coal from under the new settlements that may 
be’ formed in future outside the village. I shall be respon- 
sible for the loss if I cut away coal under the homesteads in the 
village. 

“4. That on no account will the raising of steam coal be less 
than 2,56,000 maunds any year. Incase the raisings be less than 
2,56,000 maunds, or if there be no raisings at all or if the raisings 
be suspended, or if I do not make any faisings, then I shall pay 
you a minimum royalty of Rs. 4,000 a year. The minimum royalty 
will be paid in four equal instalments to yourselves or your autho- 
rised officers on taking receipts. I shall not be entitled to plead 
payment of commission without receipt, and if I do so, it will not 
be ehtertained. Ifthe money be not paid according to the Xzés¢s 
aforesaid, I shall be liable to pay interest at 1 per cent per 
month.” ; 

The Subordinate Judge of Asansol, District Burdwan, and, on 
appeal, the Higb Court, allowed the claim of the first respondent, 
with a small deduction, and gave judgment in his favour. Against 
these judgments this appeal 13 taken, 

Two questions were argued before their Lordships’ Board :— 

(1) Whether a separate suit by one of the four shedaits of the 
deity for a fourth share of the royalties payable under the lease is 
maintainable ? ; and l 


(2) It being agreed that the demise in the lease was only of 
the interest of the respondents’ deity in the Mouza, viz, an 8-annas 
share, whether the commission under clause 1 of the lease falls 
to be calculated at the prescribed rate upon the total quantity of 
goal raised, or only on the share of that coal which corresponds 
to the 8-annas interest of the deity. 

The first question, if concluded against the respondents, is in 
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itself sufficient to ensure the success of this appeal. It therefore 
merits and has received careful consideration from their Lordships’ 
Board. 

A study of the lease discloses that the claim under con- 
sideration is concerned solely with the property of the family 
deity in the mine, The respondents were merely interested in 
it as shedaifs. In these circumstances, it is prima facie dificult 
to see how one of them can competently sue for his share in the 
idol’s interest. The terms of the lease would seem to forbid 
that course. They afford no warrant for splitting up the property 
of the family deity in the manner in which the first respondent 
essayed to do. If confirmation of that view be desired, it will 
be found in the case of Narendra Nath Kumar v, Atul Chandra 
Banerjee (1). The claim made by the respondent would thus seem 
to be excluded. 

Apait from that, however, the lease discloses, in their Lord- 
ships’ opinion, a joint demise or contract. That being so, in their 
Lordships’ judgment, no one of the four lessors, with or without 
the consent of his co-lessors, can sue for an aliquot part of the 
whole, The suit must be for the whole of the interest demised, 
else it fails. This is not the case, which is familiar, where one 
joint contractor has invited his co-contractors to join with him 
in a suit, where they have refused to do so, and where accordingly 
he joins them as gro forma defendants. Jn that case, differing 
from this case, the claim made is for the entire amount of the 
joint interest. 

The only answer made by Counsel for the first respondent 
to this argument was that the conduct of parties, after the lease 
was signed, in accordance with which each lessor for a time 
accepted separte payments of royalties, controls the stipulations 
in the lease, and vouches an agreement between parties to vary 
its terms. ‘Their Lordships have no hesitation in rejecting this 
contention. The facts do not support it. Nay, more: it sins 
against the familiar principle affirmed in the case of the N. Æ. 
Railway Company v. Hastings (2), that where the words in a deed 
are clear, as they are in this case, the-subsegvent ccndiuct of parties 
is an irrelevant consideration, 

Their Lordships desire to add that the view which they have 
expressej, in their Opinion, accords with commonsense and 
equity. If the first respondent’s contention be sound, then each 


(1) (1917) 27 C. L. J. Gore. 
(2) [1900] A. C. 260. 
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One of the four lessors under the lease might, successively or 
simultaneously, harass the appellants by separate suis. In the 
present case, there has already been a second suit. Such a result, 
in their Lordships’ view, is oppressive, and it is not sound in law. 
Their Lordships accordingly reach the conclusion that the first 
respondent’s claim was misconceived, and that they have no option 
but to disallow it. 

That is sufficient for the determination of this appeal. But 
inasmuch as the conclusion stated might be deemed to rest on 
technical grounds, inasmuch as it is desirable, in the interests of 
future pence among the parties to the lease, to decide what its 
true construction is, and, inasmuch as their Lordships have 
formed a definite opinion on that topic, they do not hesitate to 
express it. 

The second question may be thus expressed—What is the 
meaning and effect of the undertaking embodied in the first 
clause of the lease? That passage must be interpreted in light 
of the admitted fact that the interest of the family deity in the 
Mouz2 1s 8 annas, 

Now the clause under construction, in their Lordships’ opinion, 
is inartistically and clumsily drawn. They, however, entertain no 
doubt that the words “to the extent of the interest of your said 
family deity ” are limiting in their character. That limitation is of 
the following character. The rate of the royalty payable is clear 
and undisputed. The only question is—in respect of what raisings 
is that rate payable? On what subject matter is it to be computed ? 
Is it on the whole maunds of steam coal, or upon the interest of the 
idol, viz., eight annas? 


Their Lordships cannot doubt that the answer to these 
questions must be thatthe royalty is payable on raisings which 
represent the interest of the family deity in the Mouza, viz., an 
eight-annas share. For the subject matter of the demise is the 
interest of the family deity--no. more and no less. The above- 
mentioned words must be accorded some meaning: and only thus, 
in their Lordships’ judgment, can full effect be given to them, In 
short, their Lordships are prepared to hold, and do hold, that 
the words “to the extent of” are equivalent, in their environment, 
to the words “on that amount which represents the interest of the 
family deity. ” 

The competing interpretation which was suggested in argu- 
ment would involve substituting the words “asa return for” or 
‘in respect of” for the words “to the extent of.” This course 
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does not appear to their Lordships to be admissible. It is to be 
observed that Clause 4 of the lease, on which the first respondent 
founded in argument, and which provides for the payment of a 
minimum royalty, deals with a different subject matter from 
Clause r, and that moreover it does not contain the vital words 
af Clause 1, “to the extent of the interest.” The proper inter- 
pretation of these words, in their Lordships’ opinion, supplies 
the key to the riddle. Their Lordships are then of: opinion that 
the stipulated royalty is payable only on coal raisings which 
correspond with the extent of the interest of the respondents’ 
family deity in the Mouza, viz., eight annas. 

That being so, their Lordships will humbly advise His Majesty 
that the appeal should be allowed, the judgments of the lower 
Courts set aside, and the suit dismissed with costs in both Courts. 
The plaintiff-respondent will pay the appellants’ costs of the appeal. 

Oswald Hickson Coliier & Co.: Solicitors for the Appellants, 

Ram Singh Nehra: Solicitor for the Respondents. 


K J. R. Appeal allowed. 


PRESENT: Lord Phankerton. Sir John Wallis and Sir George 
i Lowndes, 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND OTHERS 


v. 
THE RAMESWARAM DEVASTHANAM /anb OTHERS, 


- [On APPEAL FROM THE HIGH COURT OF JuDICATURE AT 
MADRAS. | 


Civil Procedure Code (Act V of 1908), Sections 100, 10I—Findings of fart of 
first Appellate Court, not liable to reversal by High Court in second appeal— 
Findings based on inferences drawn from documentary evidence. 


The well settled rule that under the Civil Procedure Code, 1908, Sections 100, 
101, the High Court in second appeal has no jurisdiction to reverse or modify 
the findings of fact arrived at- by the lower appellate Court, however erroneous, 
unless such findings are vitiated by some error ‘of law, i$ equally applicable to 
cases in which the findings are based on inferences drawn from documents not 
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being themselves Instriiments of title or otherwise the direct foundations of rights 
but exhibited as mere items of evidence, 


Walt Mohammad v, Mohammad Baksh (1) followed. 


Appeal No. 91 of 1930 from a decree of the High Court of 
Madras, dated the 27th August 1925, which on second appeal modi- 
fied a decree of the first appellate Court (District Judge of Tinne- 
velly), dated the roth November 1919, 


The litigation concerned a claim by the plaintiff (the Rames- 
waram Devasthanam) to certain water rights in the Inam villages 
mentioned in the plaint, The suit was dismissed by the trial 
Court, whose decision was upheld on appeal by the- District Judge, 
Lut on second appeal the High Court granted certain reliefs to 
the plaintif. The learned Judges held that theré were grounds 
for interfering with the Peis of fact arrived at by the District 
Judge. 


Mr. Justice Venkata Subba Rao, who delivered the leading 
judgment (Ramesam, J. concurring) considered that the fact that 
the District Judge had not appreciated the importance of the 
recitals contained in the documents adduced in evidence deprived 
his finding of its character of finality. The learned Judge distin- 
guished the decision of the Privy Council in Midnapore Zemindary 
Co. v. Uma Charan Manda? (2), and referring to their Lordships’ 
earlier judgment in Fateh Chand v. Kishan Kunwar (3) he said’: 
“Tf a finding is based on an inference drawn upon an incorrect 
construction of a document, the Judicial Committee has held that 
the question is one of law and the High Court is not precluded 
from considering it in second appeal,” 

DeGruyther, K. C. and J. M. Pringle for the eee No. r 
(Secretary of State.) l 

Upjohn, K. C, and Subba Rao for the Appellants Nos. 2 to 4. 

Dunne, K., C. and Narasimham for the Respondent (Rameswa- 
ram Devasthanam.) 

Thier Lordships’ judgment was delivered by 

Sir John Wallis: —This is an appeal from the concurrent judg- 
ments of a Bench of the Madras High Court modifying on second 
appeal, the decree of the lower Appellate Court which had dis- 
missed the suit, and giving the plaintiff a decree for the principal 
relief’ claimed in the plaint. The question is mainly one of fact, 
and it is well settled that under’ Section roo of the Code of 


(1) (1929) L. R. sz I. A. 86; 51 C. L, J, 518. 
(2) (1923) 29 C. W. N. 131, 
(3) (1912) 1, L. R. 34 All 579 P.C.;17C. L. vt. 
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Civil Procedure the High Court has no jurisdiction to reverse 
the findings of fact arrived at by the lower Appellate Court, 
however erroneous, ‘unless they are vitiated by some error of 
law. Subsequently to the date of the judgments under appeal, 
the Board has had occasion to emphasise the fact that this 


‘rule is equally applicable to cases, such as this, in which the 


findings of the lower Appellate Court are based on inferences 
drawn from the documents exhibited in evidence. This ques- 
tion is dealt with in the third and fourth propositions laid down 
in the judgment delivered by Sir Binod Mitter in Wah Mohammad 
v. Mohammad Baksh, (1). 

(3) Where the question to be decided is one of fact, it does 
not involve an issue of law merely because documents which were 
not instruments of title or otherwise the direct foundations of 
rights, but were really historical materials, have to be construed for 
the purpose of deciding the question: see Midnapur Zemindary 
Company v. Uma Charan Mandal (2). 

In the last cited case the question the Board had to decide was 
the date of the origin of an under-tenure. The first Appellate 
Court fixed the date from the contents of some documents, No 
oral evidence had been called in this case. 

(4) A second appeal would not lie because some portion of the 


evidence might be contained in a document or documents, and the 
first Appellate Court had made a mistake as to its meaning: see 


Nowbut Singh v. Chutter Dharee Singh (3). 

The first question, therefore, for their Lordships’ considera- 
tion is whether in the light of this ruling the High Court had 
any jurisdiction to reverse the judgment of the lower Appellate 
Court. 

The Rameswaram temple in the narrow straits between India 
and Ceylon, which is regarded by Hindus as one of their most 
important shrines, is the owner of a revenue-free inam for the 
performance of certain services in the temple on the south bank 
of the Tambraparni River in the extreme south of the peninsular, 
known as the Sethukkuvoithan estate, and hereinafter referred to as 
the S. village ; and the present suit was instituted by the temple 
trustees against the first defendant, the Secretary of State for India 
in Council, in respect of an order passed by Mr. Lionel Davidson, 
then Collector of Tinnevelly regulating the distribution of water 

(1) (1929) L. R. 57. 1. A, 86 (92) ; 51 C. L. J. 518. 


(2) (1923) 29 C. W. N. 151, 
(3) (1873) 19 Suth, W. R. 222. 
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under the Tambraparni project between the S. village and the 
adjoining village of Attur, which is situated lower down the river. 
The Attur ryots were subsequently impleaded as supplemental 
defendants Nos. 2 to 21. Defendants 2, 4 and 8 have joined 
with the first defendant, the Secretary of State for India in Council, 
in preferring this appeal to His Majesty in Council, and the other 
defendants have been cited as respondents. 

Prior to the introduction of the Tambraparni project the 
lower portion of the river, which here flows from west to east, 
had been harnessed for irrigation by six anicuts or dams with 
channels taking off above the anicuts; and on the south bank, 
below the last of these anicuts but higher up than the two suit 
villages, there had been a sluice C and a channel CG. known 
as the Attur channel, which after passing through some Govern- 
ment villages and the S. village, discharged into the Attur tank. 

The Tambraparni project, which was first put forward in 1855 
and taken up in 1863, consisted in the construction of a seventh 
anicut at a place called Srivaikuntam, sixteen miles from the 
mouth of the river and three or four miles above the sluice C 
of the Attur channel, with north and south main channels taking 
off above the new anicut and leading to the coast towns of 
Tuticorin and Tiruchendur, and branch channels taking off from 
these main channels. 


The present case is only concerned with the branch 
channel JK, which tvok off from the south main channel, 
crossed the old Attur channel by an aqueduct E, seven 
miles below the new anicut, and, after passing through certain 
villages which it was intended to irrigate between the Attur 
channel and the river, discharged into the S. village tank, in which 
a vent was constructed to pass the water into the Attur channel 
for the supply of the Attur tank. This method of supplying the 
Attur tank was adopted because when the water in the river 
was low the new anicut diverted the supply which the Attur 
tank had till then received through the sluice C. This system 
remained in force from 1872, when the anicut was completed, 
until 1877, when, owing to complaints of the Attur ryots, one of 
the walls of the aqueduct E was lowered so as to allow water to 
drop into the Attur channel at this point. There were further 
changes in 1882, when a Government order was passed directing 
the destruction of the aqueduct E, thé closing of the vent in the 
S, tank, and the construction near the point E of a sluice N for 
the supply of the channel discharging into the S, tank anda drop 
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to pass water into the Attur channel. The result would have been 
that all water not drawn off through the sluice N would have 
passed into the Attur channel and supplied the Attur tank. 

‘Instead of a drop, what was constructed wasa dam M which 
entirely cut off the Attur supply when the water was low until an 
opening was made in the dam a year later. In 1893 the Chief 
Engineer for Irrigation, in the course of an inspection tour, con- 
demned this dam, which, he said, had been erroneously styled a 
drop, as entirely disturbing the Attur regime, with the result that, 
in place of the sluice N and the dam M, shutters were constructed 
which enabled ‘the supplies to the channels leading to the S. tank 
and to the Attur channel to be regulated. According to the 
finding of the District Judge, at first the shutters were so worked 
‘as to give the Attur ryots a supply of the low water, but after 
March, 1901, the Attur shutters were kept` closed until there was 
a head 2 feet 9 inches of water in the channel, with the result that 
the Attur supply of low water was cut off. The Attur ryots 
thereupon presented a petition to Mr. Buckley, then Collector 
of Tinnevelly, who directed that this system should cease and 
that, asthe Attur old channel appearcd to have taken off above 
the old S, village channel, the Attur ryots should be given the 
preference when water was not sufficient for the standing crops 
under both tanks. On the 26th April, 1909, the Attur ryots pre- 
sented a further petition to Mr. Lionel Davidson, the then Collector, 
in which they complained that effect had not been given to Mr. 
Buckley’s order, and intimated that if the existing invasion of 
the rights were allowed to continue, they would be obliged to 
seek redress ina Court of law. Mr. Davidson referred this petition 
to the District Executive Engineer, an officer belonging to the 
Public Works Department, for early remarks, with the observa- 
tion that the petitioners’ sole request was that Mr. Puckley’s 
order should be duly enforced. This incident was closed some 
months later by an official letter from the Executive Engineer 
of the District on the 12th February, 1910, submitting proposals 
which he considered would give the Attur ryots a somewhat 
better supply of low water ihan they had received through the 
opening in the dam M. This he considered would be only fair 
in view of their prior rights and the larger area they had under 
cultivation, These proposals were accepted by Mr. Davidson, who 
passed the following order of the 2zst April, toro, wbich bas given 
rise to the present suit and is the subject of this appeal :—~ 

“I have inquired into this question, hearing orally the argu- 
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ments of Kuppa Avadhani on behalf of the Attur ryots and Minak- PAC. 
shisundaram Pillai on behalf of Sethukkuvoithan ryots. It is not 1994. 
disputed that there was originally an open space of some 3 square The an of 
feet in the dam existing before the present regulator was constructed, State for India in 
and the low water-supply admittedly fowed through that opening oo 
to Attur. The Attur ryots have without proper authority for some The Rameswaram 
; : ‘ Devasthanam. 
eight or nine years past been denied that supply by an order of KAN 
the Public Works Subdivisional Officer. This order was repudiated °” 7 si Wallis. 
by the late Executive Engineer, Mr. Lutman, and Mr, Buckley as l 
Collector definitely set it aside and recorded . his opinion that the 
Attur ryots had preferential claims. In these circumstances I approve 
the Executive Engineers proposal, which is that when the depth of 
water abcve the sill of the Attur regulator falls to a level of 
2 feet 6 inches, one of the present shutters shall be completely 
closed and the other lowered to a level 6 inches above the sill 
so as to leave an open vent-way of 3 square feet (6 ft. by 6 
inches). ” 
The case made in the plaint was that as upper riparian 
proprietor the plaintiff hada prior right to a supply of water from 
the river ; that his village S had been irrigated by achannel taking 
off from a sluice A, and the Attur village by a channel taking 
off froma sluice B lower down; that the Attur irrigation through 
sluice B having become impracticable, owing to the deepening 
of the river bed, a sluice C had been constructed higher up the 
river, and a channel, C G, leading to the Attur tank; that this 
sluice and channel had been constructed for the benefit of both 
villages, and that the S village had always enjoyed prior rights 
of supply when the water inthe channel waslow. After setting 
out the changes that had taken place under the Tambraparni 
project, which have already been sufficiently described, the 
plaint alleged that the Collectors order of the z2rst April, 1910, 
which prevented water flowing as usual into the S tank, was 
illegal, and a cause of damage to the plaintiff. The plaint 
accordingly prayed for a declaration of the plaintifs right to 
have a head of 2 ft. 9 in. of water maintained as before for the 
supply of the S tank and for damages. There were also prayers 
for other reliefs which were either not pressed, or arose out of 
the plaintifs claim to share inthe waters of the Attur channel 
before the introduction of the project which was rejectel by the 
District Judge, whose finding on this point has not been disturbed 
by the High Court. 
The case was tried before the Subordinate Judge of Tuticorin, 
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who dismissed the suit, and his decree was affirmed on appeal by 
the District Judge of Tinnevelly. It was found by both Courts, on 
a careful consideration of the available evidence, that the plaintifs 
S village had never had any share in the waters of the old Attur 
channel, and that the Attur village had acquired the exclusive 
right to the customary supply of water through the sluice C and 
the old Attur channel by long user, going back, the District Judge 
thought, for some 200 years. 


The Attur sluice C, being situated higher up the river than 
both villages, this, in their Lordships” opinion, amounted to a 
finding that the Attur ryots had acquired an easement against 
all the lower riparian proprietors, including the plaintiff, to 
draw off their customary supply of water through this sluice 
and channel, a right in no way depending on their position as 
riparian proprietors lower down the river. The District Judge 
also found that the defendant had failed to prove that the 
Government had contracted with the plaintiff to give the § 
village a priority of supply. These findings, in their Lordships’ 
opinion, are sufficient to dispose of the case, as the plaintiff 
has failed to prove that he sustained any damage by reason 
of Mr. Davidson’s order, which was based on the priority as 
to the supply of low water in the river which the Attur ryots 
had enjoyed before the introduction of the Tambraparni project 
interfered with their customary supply, Far from being preju- 
diced by the project, the plaintiff’s S village, as found by the 
District Judge, on the evidence before him, obrained thereby a 
supply of river water for the S tank which it had been unable 
to obtain in the exercise of the plaintiffs riparian rights within 
the limits of the S village by the sluice A and the channel leading 
therefrom. 


Unless the District Judges aforesaid findings were contrary 
to law within the meaning of section roo of the Civil Procedure 
Code, the High Court had ro jurisdiction to modify bis decree, 
and, after hearing this question fully argued for the respondent and 
considering the judgments of the. lower appellate Court and the 
High Court in the light of the decision referred to at the beginning 
of the judgment, their Lordships are of opinion no such error of 
law has been made out. ‘Their Lordships are therefore of opi- 
nion that the judgments and decree of the High Court must be 
set aside and the decree of the District Judge restored,.and they 
wll humbly advise His Majesty accordingly. The plaintiff-res- 
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pondent will pay the appellant’s costs, both here and in the High 
Court, but one set only. 


India Ojice < Solicitors for the Appellant No. r. 


Dougias Grant and Dold: Solicitors for the Appellants 
Nos, 2 t0 4, ` 


T, L. Wilson & Co: Solicitors for the rst Respondent. 
Ke Jv R. Appeal allowed, 


PRESENT: Lord Macmillan, Sir John Wallis and Sir George 
Lowndes. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
v. 


FOUCAR AND CO. LTD. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
RANGOON. | 


Accretions, doctrine of—Application to Burma. 

The welterecognized doctrine of the English Law that gradual accretion 
enures to the land which attracts it, applies to Burma as a matter of ‘ justice, 
equity and good conscience,” (under Act KIH of 1898, Section 193(3), and the 
circumstances that the former boundaries of the land on the water front were 
known or capable of ascertainment, does not per se exclude the application of 
the doctrine of accretion, 


Judgment of the High Court, Rangoon, (Z. L. R. 10 Ran. 1 ) affirmed. 


Appeal No. 60 of 1932 from a décree of the High Court, 
Rangoon, dated the 3oth March 1931, reversing a decree of the 
District Judge of Insein, dated the 31st March 1928. 


The main question for consideration on the appeal was whether 
the rules of English Law as to the acquisition of rights in alluvial 
accretions were applicable in Burma. The High Court (Offer and 
Dass, JJ., Brown, J. dissenting) answered the question in the affir: 
mative. i ' 
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The relevant authorities are fully discussed in the judgments 
of Brown and Otter JJ. in the High Court (reported in 4. L. R. Zo 
Kan. 7), and in the judgment of the Board. 

Dunne, K. C. and Wallach for the Appellants, 

G. T, Simonds, K.C., T, F, R, McDonnell and H. Hull for the 
Respondents. 

Their Lordships’ judgment was‘delivered by 

Sir George Lonwdes:--The question in this appeal is as to 
the respondents’ title to certain partly-submerged lands in the 
Pegu river, which is tidal and navigable, and the alveus of which is 
admitted to be in the Crown. 

Somewhere about 1892 an island began to form in the bed 
of the river, and parts of it having become from time to time fit for 
the cultivation of dhani palms, which, it is said, grow best below 
the high-water mark, were. granted out by the Government to 
different persons for that purpose. 

In the year 1922 the whole of the island as it then existed 
was acquired by the respondents. In the subsequent years 
further accretions occurred at the south-east end of the island, 
and a portion which had been lost some years before by erosion 
reappeared. These lands were taken possession of by squatters, — 
one of them apparently having the permission of the Collector, 
who claimed both the accretions and the re-formed land for 
Government. The respondents thereupon instituted a suit against 
the appellant in the District Court of Insein, claiming a declara- 
tion of their rights, possession and other relief. The squatters 
were joined as co-defendants, but took no part in the proceed- 
ings, the only contesting defendant being the appellant as repre- 
senting the Government. 

The Trial Judge dismissed the suit, holding that the Court 
had no jurisdiction to entertain it. He was also of opinion that 
the respondents had no title to either the accretions or the 
reformed land. 


On appeal to the High Court at Rangoon the question of 
jurisdiction was decided against the appellant, and the correctness 
of this decision has not been contested before the Board. 

The learned Judges of the High Court also differed from the 
Trial Judge as to the re-formed land, which they held to Lelong 
to the respondents. This finding also has not been seriously 
disputed before their Lordships, It is, they think, clear that 
there was no abandonment by the predecessors in title of the 
respondents, and the ordinary rule would apply under which the 
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title of the grantees attaches upon the reformation. It was 
Suggested that the respondents’ conveyance did not cover the 
re-formed land, but there is no trace of any such contemion 
having been raised in the Burma Courts, where Counsel for the 
appellant ` formally admitted the respondentə? title to all the 
iand the subject of the original grants. Under these circumstances 
their Lordships must hold that this point is not open on the 
present appeal. 

It was also contended in the lower Courts that the respondents 
by their user of the island for purposes other than dhari cultiva- 
tion had forfeited their rights. This contention had commended 
itself to the Trial Judge, but found no favour with the High Court, 
and it has been abandoned before their Lordships, 

The question to which the main argument on the appeal has 
been addressed is as to the accretions. The appellant contends 
that the well-recognized doctrine as to gradual accretions owing 
to the action of tidal waters, has no application in Burma, and, 
alternatively, that it is excluded by the terms of the particular 
grants under which the respondents hold. 

On this aspect of the case the two learned Judges before 
whom the appeal came in the High Court, differed, Brown J., 
while not prepared to accept the first branch of the appellant’s 
argument, thought that what was granted in each case was a 
specific area between high and low-water limits, demarcated by 
posts, which were, he thought, clearly intended to be a rigid 
boundary. In his opinion, therefore, no claim to additional land 
by accretion was open to the grantees or to persons claiming 
through them. He was confirmed in this view by the fact (upon 
which much reliance has been placed by the appellant) that no 
chim on the ground of accretion had been made by the pre- 
decessors in title of the respondents, who, when additions to 
their original grants emerged, acquiesced in several cases in these 
being granted by Government to other persons. 

Otter J. took the opposite view. He had -no doubt that the 
doctrine of accretion was applicable in Burma, and he did not 
think that it was excluded by the terms of the grants, or by the 
possible existence of the posts upon which his learned colleague 
relied. He summed up the position in the following words s= 

“Ifthe grants can be described as well defined at any time, they 
were not so well defined as to exclude the doctrine. If, on the 
other hand, they were not defined at all (and there is no real 
evidence as to the construction. or maintenance of the posts) and 
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the boundary on the water fronts was the river, then the doctrine 
would apply.” 

The result of this difference of opinion between ihe learned 
Judges was that the case was referred under Clause 34 ofthe 
Letters Patent to a third Judge, J. R. Das, J., who agreed with 
the opinion of Otter, J. The appeal was accordingly allowed, and 
a decree passed in the High Court in favour of the respondents 
on their principal claims. 

The judgments of both Brown, J. and Otter, J. contained 
careful expositions of the case law as to accretions and the appli- 
cation of the doctrine in India, and their Lordships will have 
little to add on this part of the case. Das, J. contented himself 
with a mere adherence to the opinion of Otter, J. 

Before discussing the questions which fall to be decided by 
the Board, their Lordships will make a further reference to the 
facts upon which the decision must be based. 

The original grants by Government, made in 1893, were of 
land the greater part of which was then, at all events, submerged 
at high tide inthe river. The grants were all, apparently, made 
on printed forms divided into columns, one of which contained 
a statement of the area granted, and another its boundaries. 
Each form was accompanied by a rough plan, on which the plot, 
the subject of the grant, was delineated by more or less straight 
lines with small circles at each corner, which are said to represent 
posts. The scale on which the plans are drawn seems to vary in 
each case. The boundaries set out in the column above referred 
to and those shown on the plans do not correspond, but, speaking 
generally with regard to such of the grants as are available in the 
record, the south boundary, upon which the greater part of the 
accretions throughout the period since 1893 has been formed, 
appears consistently as the river. The only evidence as to the 
growth of the island is a series of 22 survey maps produced from 
the district records, which both parties admitted to “represent 
accurately the atcretions and submergencies from time to time.” 
These plans, which correspond only approximately with those 
referred to above, also show the river as the southern boundary 
of the grants. They also undoubtedly suggest that as additional 
lands emerged after 1893, they were granted by Government to 
different persons without regard to any question of accretion. 
But, apart from the plotting on these plans, there is no evidence 


as to what happened when the new grants were made, or what 
were the conditions then prevailing. l 
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The record also contains, in the case of some of the grants, the 
application of the grantee and the proceedings in the Revenue 
Department leading up to the grants. These purport to show 
that the applicant in each case had demarcated-the plot for which 
he was applying by wooden boundary posts, but there is nothing 
to indicate that these were of a permanent nature or that they 
were maintained or renewed from time to time. 

The conclusions which their Lordships draw from these facts 
are that in each case the grant was of land forming part of the 
foreshore of tidal water, of which the south boundary and, in the 
material cases, the east boundary also, was the river. They accept 
the suggestion tbat the plots were originally marked out by posts 
or stakes, but they are not prepared to assume that these were 
of anything but a tem porary charac ter. 

With regard to the nature of the interest passed under the 
grants, it is now admitted that it was in each case such as would 
support a claim to accretion if the doctrine applied, and it is to this 
question that their Lordships must now address themselves under 
the two alternative contentions put forward by the appellant. 

The principle that gradual accretion enures to the land which 
attracts it is one that has been recognized from very early times. 
Thus, Lord Stair, writing in 1681, says :— 

“ Appropriation by alluvion is admitted in all nations, for 
thereby the adjection of anothers ground insensibly and imper- 
ceivably, by the running of a river, becomes a part of the ground 
to which it is adjected ; because it is uncertain from whose ground 
such small and impercetvable particles are carried by the water, 
and thereby also the frequent questions that would arise betwixt 
the proprietors upon the opposite banks of rivers are prevented ; 
and though the adjection may be perceivable and considerable 
in a tract of time it maketh no difference if at no particular instant 
the adjection be considerable; as the motion of the palm ofa 
horologe is insensible at any instant,'though it be very perceivable 
when put together in less than a quarter ofan hour.” (“Stairs 
Institutes of the Law of Scotland,” II, 1,35.) 


The basis of the rule has been differently stated at different 
times, but their Lordships think itymust be regarded as a rule of 

“general convenience and security” [ger Lord Shaw in A. G. of 
* a8, Nigeria v. John Holt & Co. (x)| and as necessary for the 
“ mutual adjustment and protection of property ” [zer Lord 
Abinger in Huk and Selby Railway Co, (2))}. 


(1) [1915] A. C. 599 (612.) (2) sM. & W: 927 (332) 
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In India the dcctrine has teen embodied in the law of Bengal 
by Reg. XI of r825, and of Oudh by Act XVIII of 1876, and it is 
equally well established in Madras, where there is no statutory 
enactment on the subject [fer Lord Hobhouse, SAri Balsu Rama- 
laksmamma vy. The Collector of Godaveri (1)|. In Bombay the 
right is recognized, but is restricted by the Land Revenue Code 
of 1879, Section 4, to accretions not exceeding an acre in extent. 

Under these circumstances it would, their Lordships think, 
be difficult to hold, as the apyellant contends, that the doctrine 
is wholly inapplicable to Kurma, where under Act XIII of 1898 
the ultimate test isto be “justice, equity and good conscience.” 
[Section 13(3)]. There is no diect statutory provision on the 
subject, and, so far as tleir Lordships are informed, no authority 
in the Courts of that country. The appellant rests his argument 
mainly upon Section 6 of the Burma Land and Revenue Act, 
1876, which is in the following terms :— 

“Section 6. No right of any description shall be deemed to 
have been or shall be acquired by any person over any land to 
which this part applies except the following :— 

(a) Rights created by any giant or lease made by or on behalf 
of the British Government ; 

(4) Rights acquired under Sections 27 and 28 of the Indian 
Limitation Act, 1871 ; 

(c) Rights created or criginating in any of the modes herein- 
after in that behalf specified ; 

(d) Rights legally derived from any right mentioned in Clauses 
(a), (b) and (A) of this section.” 

Their Lordships do not think that the words of this section 
can be stretched to exclude rights of accretion or alluvion. 
Apart from the contention that such rights would be within 
clause (d), upon which it is not necessary for them to come to 
any conclusion, they are unable to hold that gradual additions 
to land of a grantee by the action of a river are within the pro- 
hibition of the section. It is not that their Lordships are asked 
to presume that additional lands were granted by the Crown, but 
only that the Crown made grants which might be either added to 
or diminished by the water. The chance was inherent in the 
grant. The river gives, jist as it may take away, and if the gift 
is gradual, little by little, from day to day, or from week to week, 
the law for the reasons explained above deems what is added to 
have been part of what was granted: in the words of Baron 


(1) (1899) L. Re 251, A. 107 (111). 
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‘Alderson [Audi and Selby Railway's case (1) supra], “that which 
cannot be perceived in its progress is taken to be as if it never 
had existed at all.” It would, in their Lordships’. opinion, 
tequire much more precise words than those appearing in the 
section above quoted to exclude the application ofa doctrine so 
well cstablished and founded upon such broad considerations. 

Their Lordships now turn to the second branch of the appel- 
lant’s argument, upon which the learned Judges of the High 
Court differed. They have already indicated that in their view 
little reliance can be placed upon the original staking out of the 
plots as indicagkng rigid and discernible boundary lines, but they 
will assume in the appellant’s favour, for the purpose of this part 
of the argument, that the grant in each case was what has some- 
times been called a “bounding grant,” that is, one confined by 
specific boundaries represented by the lines drawn on the attached 
plans. On this assumption the question is whether the existence 
of such boundaries is sufficient of itself, as the appellant contends, 
to exclude the doctrine of accretion. 

Reference has been made to the dictum of James L.J, in Loses 
v. Muddun Mohun Thakoor, (2) that it bad not been judicially 
determined to what extent the rule as to accretions would be 
carried in this country “if there were existing certain means of 
identifying the original bounds of the property by landmarks, by 
maps . . . or other means of that kind,” and toa similar doubt 
suggested by Lindley L.J. in Hindson v. Ashby (3). But these 
dicta can hardly be regarded as authorities in the appellant’s favour. 
Reliance is also placed upon the opinion expressed by Lord 
Chelmsford in 4. G. v. Chambers, (4), but this again is little more 
than oditer dictum, as the case was remitted for the trial of further 
issues and does hot appear to have come up again for decision. 

The question was, however, considered at length by Palles 
C. B. in A. G. v. McCarthy (5) who beld that it was concluded 
by the well-known decision in Rex v. Yarborough (6), which, as 
he points out, was affirmed by the House of Lords, Gifford v. Lord 


Yarborough (7). In that case there was the clearest possible’ 


(1) [1839] 5 M. & W. 397. | 

(2) (1870) 13 M. L A. 467 (474). 
(3) [1896] 2 Ch, 1 (19), 

(4) [1859] 4D.G. & J 55 (71). 
(5) [1911] 2 Ir. Rep. 260. 

(6) (1824) 3B. & C. 91. 

(7) (1828) 5 Bing. 163. 
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P.C. : boundary to the land for which the accretion was claimed in the 
1933. existence of a sea wall, and yet the doctrine was held to be appli- 


The Secretary of cable. The headnote to the report of the Irish case, which 

State for India in expresses concisely the conclusion there come to, is as follows :— 
serie “The decision of the House of Lords in Gifford v. Yarborough 
Foucar & Co, Ltd. (1) conclusively determines that where land is added to the sea- 
Sir (soen Lianan shore by the gradual and imperceptible action of natural causes, 
sa the owner of the lands adjoining the accretions acquires in them 
a good title against the Crown, notwithstanding the existence of 
marks or bounds or other evidence by which the former, or a 

former, line of ordinary bigh water can be ascertained. 

“The real question in every such case of accretion is whether 
during the process of accretion the progress of the accretion can 
be ascertained,” 

The question was again considered by Romer J. in Brighton 
and Hove General Gas Co. v. Hove Bungalows, Lid, (2), where a 
similar conclusion was reached. 

In their Lordships’ opinion, these cases were rightly decided, 
and they think tbat the general principle of accretion applies 
even where the former boundaries of the land on the water front 
were known or capable of ascertainment. On the assumption, 
therefore, that this was the position by reference to the plans in 
evidence in the present case, they are unable to hold that this 
excludes the application of the doctrine. 

It only remains to deal with the suggestion of estoppel based 
on the fact that some of the earlier grantees acquiesced in fresh 
grants being made by the Government of lands which they might, 
on the basis of this judgment, have claimed for themselves as 
accretions. ‘Their Lordships fail to understand how any case of 
estoppel can be sustained against the respondents. Nothing is 
known as to the circumstances under which these fresh grants 
were made. The grantees may not have desired the additional 
lands : they may even have regarded a new holder, settled between 
them and the chances’ of the river, as an additional security to 
their own holdings: they may have been, and probably were, 
altogether ignorant of their rights, or unwilling to spend money 
in litigating with Government if they did know of them. But in 
any case the accretions were totally different from those now 
claimed by the respondents, and the non-claimer by them cannot, 
in their Lordships’ opinion, have any adverse effect upon the 
rights now claimed by the respondents. 


(1) (1828) 5 Bing 163. (2) [1924] 1 Ch. 372. 
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For the reasons given their Lordships think that the decree 
passed by the High Court, against which this appeal has been 
brought, was right, that the appeal fails, and that it should be 
dismissed with costs, and they will humbly advise His Majesty 
accordingly. 

India Office: Solicitor for the Appellant. 

Stoneham & Sons: Solicitors for the Respondents. 


Ke J. R. Appeal dismissed. 


PRESENT: Zord Tomlin, Lord Russell of Ktllowen 
and Sir Lancelot Sanderson, 


KAMTA SINGH AND OTHERS 
D. 
CHATURBHUJ SINGH AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA. | 


Transfer of Property Act (IV of 1882), sections 59, 82—Contrisution~—Regis- 
tered mortgage deed modified by a verbal arrangement subsequently made— 
Proof ofa 


A deed of usufructuary mortgage, dated the 6th December 1905 was duly 
registered, expressed to be for an advance of Rs. 25000 and in respect of 175 
acres of a raiyati holding, but full effect was never given to it, and as the result 


The Secretary of 
State for India in 
Couucil 
vV, 
Fouoar & Co., Ltd, 


Sir George Lowndes. 


February, 2. 


of a verbal agreement entered into between the parties at about the time of the | 


registration of the deed, the mortgagee advanced Rs. 14,000 only and was put 
into usufructuary possession of 70 acres Only out of the 175 acres mentioned in 
the deed.. 


Subsequently, the appellants, as purchasers of part of the lands comprised in 
the mortgage, having bought subject to the mortgage and having paid off the 
mortgage debt of Rs. 14,000, broughta suit claiming contribution from the res- 
pondents, who were the owners of other parts of the lands subject to such 
mortgage t 

Held, that it was essential for the appellants to allege and prove a common 
mortgage, i. ¢., a mortgage affecting both their lands and also the lands of the 
respondents. 


The appellants relied for this purpose ona mortgage alleged to have been 


to secure Rs. 14,000 (i, e, the aforesaid registered mortgage deed of 6th Decem- 
her 1905, as modified by a verbal arrangement subsequently made) ; 


Kamta Singh 
v. 
Chaturbhuj Singh 
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Held, that in view of the provisions of Section 59, ; Transfer of Property Act, 
‘(enacting that when the principal sum secured is Rs. 100 or .upwards, a mortgage 
can be effected only by a registered instrament), the mortgage so relied on could — 
not be proved, and accordingly the appellant’s claim for contribution: failed. 

Appeal No. 133 of 1931 from a judgment and decree of the 
High Court, Patna, dated the zqth January, 1929, affirming the 
judgment and decree of the Subordinate Judge of Monghyr, dated 
the 30th November, 1924. 

The facts of the case are set out inthe judgments of oss and 
Chatterji, JJ., in the High Court, reported in 2. Z. R. & Pat. 585. 

Upjohn, K., C. and Wallach for the Appellants, 

DeGruyther, K. C. and J. Af. Pringle for the Respondents. 

In the course of the arguments at the Bar, reference was made 
to Ganeshi Lal v. Thakur Charan Singh (1), and-to sections 59, 82 
of the Transfer of Property Act. 

Their Lordships’ judgment was delivered by 

Lord Tomlin :— This is an appeal in a suitin which the pur- 
chasers of part of the lands comprised ina mortgage having bought 
subject to the mortgage and having paid off the mortgage debt, 
claim contribution from persons Owning other parts of the lands 
subject to such mortgage. 

The appellants before their Lordships are the plaintiffs in 
the suit seeking contribution, while such of the respondents as 
are represented before their Lordships (hereafter referred to as 
the respondents) are the persons from. whom contribution is 
claimed, 

The suit was begun in the Court of the Subordinate Judge of 
Monghyr and was taken on appeal to the High Court of Judicature 
at Patna. In both Courts below the appellants failed, 

The history of the case begins with a mortgage dated the 
6th December, 1905, made by or on behalf of a joint Hindu family 
of part of the miyali holding of such family containing about 
454 acres, and also of shares in certain proprietary lands. 

The mortgage deed was expressed to be for an advance of 
Rs, 35,000, and was framed so as to consist of (r) an usufructuary 
mortgage in lieu Of interest for aterm of nine years of 175 acres 
described in the fiist schedule to the mortgage, being: part of 
the miyat: holding of the family, and (2) a mortgage of the 175 
acres described in the first schedule, and also of shares in certain 
proprietary lands described in the second schedule as security for all 
the monies, principal and otherwise, owing under the mortgage. 


(1) (19g0) L, R. 57 1. A. 189 3 52 C. L. J. 119. 
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The mortgage deed was duly registered within a day or two 
of its execution, but full effect was never given to it. It is admitted 
by both parties that as the result of aiverbal agreement entered 
into between the mortgagors and mortgagees about the time 
at which the deed was registered, the mortgagees advanced 
Rs, 14,000 only of the Rs. 35,000 mentioned in the deed, and were 
put into usufructuary possession of 7o acres only out of the 175 
acres mentioned in the deed. There is a conflict between them 


` as to whether as the result of the verbal agreement the remainder 


of the 175 acres of which usufructuary possession in lieu of interest 
was not given were excluded wholly from the mortgage so as to 
cease to be any part of the security. 

Between the date of the mortgage deed and December, ayes 
the mortgagors sold to the respondents some 316 acres out of the 
total raiyat? holding of 454 acres. Itis not disputed that some 
part of those 316 acres was included in the 175 acres mentioned 
in the mortgage deed, but no part of them appears to have been 
included in the 7o acres of which usufructuary possession was 
given to the mortgagees. 


The sale to the respondents was not expressed to be subject 
to any mortgage, but the conveyance to them contained a declara- 
tion to the effect that the title of the vendors was free from any 
flaw or defect, and also a covenant by the vendors to make good 
any loss should the title prove defective. 


On the 2nd Decem ber, 1915, the mortgagors sold and čon- 
veyed a further 6r acres of the ratyati holding of 454 acres to 
certain persons (hereafter referred to as Harbans). 

These 6r acres or some parts of them were included in the 
yọ acres of which usufructuary possession had been given to the 
mortgagees, 

In the conveyance to Harbans the consideration was 
expressed to be Rs. 18,932. Of this sum Rs. 1,932 were expressed 
to have been paid to the mortgagors, but the mortgagors were 
stated to have “kept in deposit’ with Harbans Rs, 17,000, 
the balance of the consideration, for payment as to Rs. 3,000 of 
a certain mortgage debt of that amount, with which this case is 
not concerned, and as to Rs. 14,000 with payment of the amount 
advanced on the mortgage created in December, 1905. 

In 1916 the Revenue authorities, not having been paid the 
rent payable in respect of the raiyati holding or some part of it, 
issued a certificate for the recovery thereof under the provisions of 
the Public Demands Recovery Act (Bengal Act II of 1895). 
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Inthe result 137 acres of the miyati holding, including the 
61 acres purchased by Harbans, but not including any of the 
316 acres purchased by the respondents, were put up for sale by 
the Revenue authorities, and the right, title and interest of the 
mortgagors and Harbans therein were sold to and purchased 
by the appellants. 

In the Courts below there are concurrent findings (for the 
support of which there was in their Lordships’ opinion evidence) 
that the purchase was made by the appellants as benamidars of 
Harbans, ‘These findings should not in their Lordships’ judgment 
be disturbed, though in the view which their Lordships take of the 
case they become immaterial. 

Subsequently the appellants paid off the mortgage debt of 
Rs. 14,000 and commenced this suit to recover contribution from 
the respondents. 

. In their plaint the appellants set out the mortgage deed of 


. 6th December, 1955, and then in para, 5 alleged in effect that 


according to an amicable settlement effected between the mort- 
gagor and morlgagees the sum of Rs. 14,009 only was paid by 
the mortgagees out of Rs. 35,000 mentioned in the deed and that 
instead of 175 acres only 70 acres came into the possession of the 
mortgagees, but that the other stipulations of the mortgage deed 
remained intact, 

The respondents in their written statement in effect alleged 
that the fresh agreement between the parties took out of the 
mortgage for all purposes all the miya#i land except the 7o acres 
of which usufructuary possession was given to the mortgagees. 

A number of matters have been considered and adjudicated 
upon by the Courts below which in the view their Lordships take 
of thiscase do not demand consideration, and upon these matters 
therefore their Lordships must not be taken to indicate any 
opinion. 

In their Lordships’ judgment the answer to this appeal is 
to be found in section 59 of the Transfer of Property Act, which is 
in the following terms :— 


Where the principal money secured is one hundred rupees or 
upwards, a mortgage can be effected only by a registered instrument 
signed by the mortgagor and attested by at least two witnesses, 

Where the principal money secured is less than one hundred 
rupees, a mortgage may be effected either by an instrument signed 
and attested as aforesaid, or (except in the case of a simple mort- 


gage) by delivery of the property. 
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Nothing in this section shall be deemed to render invalid 
mortgages made in the towns of Calcutta, Madras, “Bombay, 
Karachi and Rangoon, by delivery toa creditor or his agent of 
documents of title to immoveable property, with intent to create a 
security thereon. 

The appellants are suing as persons who, owing One property 
subject, with property of other persons, toa common mortgage, 
have paid off the mortgage and are entitled to call onthe owners 
of the other property to bear their proper proportion of the 
burden. It is therefore essential for them to allege and provea 
mortgage affecting both their lands and also the lands of the 
respondents. 

As the mortgage relied on is alleged to have been to secure 
Rs. 14,000, the section which has been cited applies, and the 
mortgage cannot be proved unless it be in writing and duly 
registered, 

In fact, tbe appellants allege that the terms of the security 
are to be found notin the deed of the 6th December, 1905, but 
in that deed as modified by a verbal arrangement subsequently 
made. The respondents admit a modification by verbal agree- 
ment, but attribute to the verbal agreement an effect different 
from that alleged by the appellants. Here is the mischief which 
apparently the statute seeks to prevent. Haying regard to the 
statute the appellants cannot, in their Lordships’ opinion, prove 
their allegations as to the security at all, 

Moreover, a8 the appellants admit that the transaction was 
not governed by the registered mortgage deed alone, it would be 
inadmissible to allow them, when they have failed to prove the 
transaction alleged, to set up the registered mortgage deed 
unmodified as being the instrument which alone governs the relations 
between the parties. 

For the reasons which have been indicated and without 
expressing any opinion upon the other matters dealt with in the 
Courts below, their Lordships are of Opinion that this appeal fails 
and ought to be dismissed, and they will humbly advise His Majesty 
accordingly. 

The costs of the respondents who appeared in the appeal must 
be paid by the appellants. 

W. W. Box & Co. + Solicitors for the Appellants, 

Watkins and Hunter; Solicitors for the Respondents. 

K. J. R Appeal dismissed, 
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Present; Lord Tomlin, Lord Russell of Killowen and Sir 
p 4 . Lancelot: Sanderson. 


| THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
T, 


. PARASHRAM MADHAVRAO. 


t 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT BomBAy. | 


Summary Settlement Act (Bombay Act VII of 1863)—Sanad granting in 

“perpetuity a percentage af the Government assessment—Act of Govern- 
ment in substituting a fixed annual sum, whether ultra vires—Jndten 
Limitation Act (IX of 1908), Sch. I, Articles 14, 120, 131—Penisons Act 
“(XX of 1871), section 6—New plea Arst raised in appeal Lefore Privy 
Council, not entertatnable, 


The Maharaja of Satara, by a sanad, in 1704, granted to the plaintiff's 
ancestor the right in perpetuity to collect the revenues of certain villages, and 
fixed his remuneration at 2 per cent of the Government assessment. In 1887 
the services of hereditary officers (including the plaintiff) were dispensed with, 
Government collecting the revenue directly, and the plaintiff’s emoluments 
were reduced from Rs. 2 to Rs. 1-5-0 per cent. of the Government assessment. 
In 1889 the Government substituted a fixed annual sum for the percentage pay- 
ments hitherto made. 


In a suit instituted in 1923 by the plaintiff against the Government, for a 
declaration of his rights and payment of a sum calculated upon the footing 
that he was entitled ‘to receive a percentage of the amount of the Government 
assessment for the time belng : 


Held: (1) That the act of the Government in substituting a fixed in- 
variable sum was not within their powers and was not justified by the Summary 
Settlement Act, (Bombay Act VII of 1803) or the Rules thereunder. 


(2) That the plaintiff, by virtue of the sanad, was entitled to the percentage 
(Re. 1. §..0,as reduced) upon the Government assessment for the time being 
in force. 


` (3) That article 131, and not articles 14, 120, of the Limitation Act, 
applied, and the suit was well in time, as being instituted within the period of 
12 years of the refusal by the Government, in 1914, to admit any right in the 
plaintiff to a variable annual sum. 


“a That in view of the Pensions Act, 1871, section 6, it was not open to 
the plaintiff to: obtain an order for payment, and that the decree in his favour 
should be confined to a declaration of his rights as prayed for. 


An unsuccessful defendant cannot, in appeal to the Privy Council, raise for 
the first time an’ entirely new plea that the plaintiff had no cause of action, 
specially when the point was not taken by him in his written Se nor 
urged or considered in the Courts in India. 


Judgment of the High Court, Bombay, (34 Bom, L. R. 129), affirthed. 
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Appeal No. 15 of 1933 from a decree of the High Court, Bom- 
bay, dated the 25th August, 1931, reversing a decree of the District 
Judge of Ratnagiri dated the 28th September, r925. 

DeGruyther K. C, and Wallach for the Appellant. 

Sir Thomas Strangman for the Respondent. 

Their Lordships’ judgment was delivered by 

Lord Russell of Killowen :—In the year 1704 the Maharajah 
of Satara by sanad confirmed to an ancestor of the plaintiff the 
right in perpetuity to collect the revenue of two divisions (viz., 
Kharepatan and Salshi), each comprising various villages within its 
boundaries. In regard to Kharepatan the remuneration was fixed 
at 2 per cent. of the Government assessment, In regard to Salshi 
the percentage was not expressly mentioned in the grant, but the 
rights in respect of Salshi were treated as in all respects upon the 
same footing as the rights in respect of Kharepatan. Kharepatan 
and Salshi are situate in the Talukas of Devgad and Malwan, of 
the Ratnagiri District, 

The British Government acquired this territory in 1817 and 
for many years thereafter the ancestors of the plaintiff and the other 
hereditary officers were continued in the enjoyment of their offices 
and emoluments. 

` Later on, the Government desired to supersede the hereditary 
officers, and in or about the year 1865 an offer of a commutation 
settlement was made by Government to the Ratnagiri office holders, 
as a result of which, if accepted, they would cease to discharge 
the duties of their offices and would receive a reduction in their 
emolument of 534 annas per rupee. This commutation or nonm- 
service settlement was enforced compulsorily by a Government 
resolution (No. 6260) of the 16th September, 1887, with the result, 
as regards the plaintiff or his predecessor in title, that he only 
became entitled to receive 1 rupee 5 annas per cent. of the Govern- 
ment assessment, 

The Government resolution, No. 6250, recites that the Govern- 
ment had undoubtedly full authority to enfore the above settlement 
upon the office holders, and the existence of that authority 
(however it may have arisen) has not been in dispute in the present 
action. 


Later, however, the Government took further action in the 
matter, and it is their authority and power in relation to that 
further action which has been questioned by the plaintiff in these 
proceedings. What the Government did was to take the average 
amount paid to the district hereditary officers over a period of 
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five years, 1882-1887, and to fix the resulting amount (less 5% 
annas per rupee) as an annual sum to be paid, irrespective of what 
the amount of the Government assessment might be from time 
to time. In the case of the plaintiff, the fixed annual sum was 
Rs. 642. 

There does not appear to. have been any formal order of Govern- 
ment substituting these fixed annual sums- for the annual percen- 
tages, but there were put in evidence two documents which, it was 
said, operated to effect the change. One is a document (dated 
the 2oth April, 1889) signed by J. Pollen, acting collector of 
Ratnagiri, which runs thus :-— 

“Submitted to the Commissioner S, D. for orders, The acting 
Collector is of opinion that the average of five years’ receipts should 
be taken as the basis for fixing future payments which should be 
declared permanent and not liable to revision.” 

The other is the reply (exhibit D. 35) of the Commissioner of 
the Southern Division (dated the 3rd July, 1889), in which he 
says i— 

“The acting Commissioner S. D. agrees with Doctor Pollen and 
directs that average Of five years’- receipts should be taken as the 
basis of fixing the future payments of the District Hereditary Officers 
which should be declared permanent. This course has been followed 
in other Districts in the Presidency.” l 

Doubts were suggested before their Lordships whether this 
direction of the Commissioner was an act of the Government at 
all, but there is no doubt that the Government approved and acted 
upon it, because thenceforward payments were, in fact, made 
upon the five years’ footing. Their Lordships must, they think, 
treat the matter as though the substitution of the fixed annual sum 
for the percentage payments was an act of the Government. The 
question, however, still remains whether such act was within the 
Government’s power, 

In the year rgoo the plaintiff made an application to Gov- 
ernment in the following circumstances:—The Survey Settle- 
ment was first made applicable to Malwan in the year 1882-83, 
and to Devgad in the year 1892-93. The result in each case 
was an increase in the Government assessment. The plaintiff, 
on the 7th March, 1900, applied to the Collector Saheb Bahadur 
of the Ratnagiri District, claiming to be paid his percentage 
on the larger assessments, having for the first time ascertained 
that he was being paid an insufficient sum, Incredible though 
it may seem, it was not until the end of the year rọr3 that 
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the Government made reply to this application. By Government 
resolution, No. 11396, dated the 16th December, 1913, it was 
decided that as regards Malwan the sum should be calculated on 
the Survey Settlement. As regards Devgad, the application was 
uot granted. From this it would appear that Government revised 
the fixed sum in relation to Malwan because it should originally 
have been calculated in relation to the new assessment, and 
this had not been done. They declined to revise the fixed sum 
in relation to Devgad because the increase in the assessment 
had taken place subsequently to the fixing of the permanent sum, 
This was a refusal by the Government to admit any right in the 
plaintiff to a variable annual sum. 

In 1916 the plaintiff filed a suit against the Secretary of State 
for India in Council claiming that in regard to Devgad he was 
entitled to his percentage on the assessment from time to time, 
but this suit was dismissed on technical grounds, viz., that it 
was not maintainable without a certificate under the Pensions 
Act, 1871 (Acts of the Government of India, XXIII of 1871). 

Meanwhile (1914-15) the revision survey was made applicable 
to Malwan, and resulted in an increased Government assessment. 
An application by the plaintiff for a corresponding increase in 
payment resulted in his obtaining the necessary certificate under 
the Pensions Act, 1871, which enabled him to file the present 
suit in 1923, against the Secretary of State for India in Council. 
The plaintiff claimed in that suit a declaration of his rights, and 
payment of a sum calculated upon the footing that he was entitled 
to receive a percentage of the amount of the Government assess- 
ment for the time being. 

The defendant raised three defences, viz.: (1) that the suit 
was barred under the Limitation Act; (2) that the plaintiff was 
not entitled to more than what would be payable in accordance 
with the exhibit D. 35; and (3) acquiescence by the plaintiff. 

The District Judge decided in favour of the plaintiff on 
limitation and acquiescence; but he dismissed the suit upon 
the ground that the Government by their resolution of the 16th 
December, 1913, had accepted the decision of the Commis- 
sioner contained in exhibit D. 35 and had “acted under an 
express authority conferred upon them by rules under a statute.” 
The rules in question are certain rules made under two Bombay 
Acts, viz., Act XI of 12852 and Act VII of 1863. SAR will be con- 
sidered by their Lordships later. 

On appeal to the High Court at Bombay, that Court reversed 
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the decree of the lower Court and decreed the plaintifi’s claim 
with costs in both Courts, the amount decreed to carry interest 
at 6 per cent. per annum from date of suit till realisation. 

Both the learned Judges in the High Courts decided against 
the plea of limitation. The plea of acquiescence does not appear 
to have been pressed in the High Court any more than it was 
pressed before their Lordships’ Board. 

Baker J. thought that under the terms of the sanad the 
percentage was payable on the Government assessment as it 
varied from time to time, and that the Bombay Act VII of 1863, 
under or by virtue of which the Government claimed to have the 
power to substitute and to have substituted a fixed invariable 
sum, had upon its true construction no application to the case, 
inasmuch as the Act dealt only with payments to be made by 
the subject to Government and had no reference to payments to 
be made by Government to the subject. He also held that the 
rules made under the Act, while auth orising the reduction of the 
percentage, did not authorise the substitution of a fixed annual 
sum. 

Nanavati J. took the same view as to-the inapplicability of 
Act VII of 1863 and the construction of the sanad. He farther 
held that exhibit D. 35, substituting a fixed annual sum, was 
not authorised by the Government resolution No. 6260; which 
only authorised the reduction of the percentage by 5% annas 
per rupee: and that no subsequent ratification or approval by 
the Government could avail the defendant who had based his 
case on the resolution alone. 

The defendant has appealed to His Majesty in Council and 
has sought to argue his case primarily on different grounds. He 
contended that irrespective of the provisions of Act VII of 1863 
and the rules thereunder, the Government were entitled to 
dispense with the services of the hereditary officers, that with the 
cesser of the services the right to any payment ceased, that there- 
fore, the Government were not compellable to make any payment 
to the plaintiff, that any payments to him were ex gratia pay- 
ments, and that accordingly he had no cause of action, In 
their Lordships’ opinion, the defendant ought not to be allowed 
to raise this defence at this stage. It is not raised in the written 
statement, nor was it apparently urged or considered in any of 
the Courts below. There is no trace of it in any of the judgments, 
and indeed, in answer to an interrogatory framed in these terms, 
“State under what law according to your contention the Commis- 
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sioner got the power to make (or issue) the Tharav (decision or re- 
solution), exhibit 35,” the defendant made the following statement :— 

“ As stated.........the Government issued Resolution No. 6260, 
dated the 16th September, 1887, and it was issued according to the 
rules made under sub-clause 3 of clause 3 of Section 2 of Act VII 
of 1863 ani in accordance therewith the Commissioner by 
Exhibit 35, decided that the non-service settlement should be made 
applicable and that the amount to be paid on the basis of (the 
average of) five years should be fixed. ” 

Whatever may be the merits or demerits of the new plea 
advanced before the Board (and as to these their Lordships are not 
in a position to express any opinion), it would not, they think, be 
right to admit it against the plaintiff at this stage; and their 
Lordships accordingly have excluded it from consideration upon 
this appeal. 

It remains to consider the other points which were argued 
before their Lordships’ Board. 

Their Lordships are in agreement with the views which 
prevailed in the High Court as to the percentage rights conferred 
under or by virtue of the sanad, viz, that the percentage there- 
under must be calculated by reference to the Government 
assessment for the time being; in other words, that the amount 
payable was liable to variation with a change in the assessment, 
It follows that the reduced percentage (1 35, instead of 2) must 
still be calculated upon the assessment for the time being in 
force, unless the act of the Government in substituting a fixed 
annual sum was within their powers, and is binding upon the 
plaintiff. This question (which is the second point of defence 
referred to above), their Lordships now proceed to consider. 

For this purpose their Lordships will assume (without deciding) 
that the Act VII of 1863 does apply, notwithstanding the reasons for 
the contrary view stated in the High Court judgments, It is, 
however, still essenti:il for the defendant’s case to show that the 
rules made under the Act apply to the present case, for the defence 
and justification of the Government are that the substitution of 
the fixed sum was an executive act which the joint effect of the Act 
and rules gave them power to do, 

The main object of the Act is to provide for the summary settle- 
ment of claims to exemption from the payment of Government land- 
revenue. Of that, there can be little doubt. But some of its 
provisions are framed in language capable of covering a wider range, 
In particular, section 2, clause 3 (3) provides as follows :— 
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ie “ Lands held for service shall be resumable or continuable under 
1934. such general rules as Government may think proper from time to 
The Secretary of time to lay down. ” 
aka ss ae in By section 32 it is provided that :— 
v. “(B) the word ‘lands’ shall, for the purposes of this Act, be 
Wott elas understood to include villages, portions of villages, shares of the 


revenues thereof, and landed estate of every description. ” 

The effect of including this artificial meaning is that section 2, 
clause 3(3) enacts that not only lands held for service but also 
shares of revenues held for service are resumable or continuable 
under such general rules as Government may think proper from 
time to time to lay down, 

In the present case the Government, in order to succeed, 
must be able to point to some rule, made under the Act, providing 
for the resumption or continuance of shares of revenues held for 
service. This they cannot do ; for the only rules under which 
they claim to have acted are certain rules made in 1878 (exhibit 
D. 64) which only relate to what are called in the rules “lands 
held for service,” and ‘service lands.” ‘There is nothing in the 
rules to extend the meaning of these words; and apart from 
some legislative enactment, it is not permissible to read into the 
rules the artificial definition which is contained in the Act. 
Indeed, the impossibility is emphasised in the present case by 
the fact that the rules are expressed to be made also under the 
Act XI of 1852, which contains no such artificial definition, An Act 
of much later date (No. 1 of. 1904) provides by Section 20 that :— 

“Where by any Bombay Act a power to issue any...... Tule...... 18 
conferred, then expressions used in the...... AD nali Aa KE if it is made 
after the commencement of this Act, shall, unless there is anything 
repugnant in the subject or context, have the same respective 
meanings as in the Act conferring the power. ” 

The corresponding Act, however, which was in force in 1878, was 
No. 10 of 1866, and it contained no similar provision, 

It follows therefore that the rules put forward by the defendant 
as establishing the existence in the Government of a power to substi- 
tute a fixed annual sum for a percentage on a variable amount, were 
incompetent for that purpose, because they had no application to 
shares of revenues held for service. 

Their Lordships prefer to base their views upon this part of 
the case, upon the inapphicability of the rules rather than upon 
the considerations which influenced the respective learned Judges ° 
in the High Court, 


Lord Russell of 
Kulomen. 
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There remains for consideration the question of limitation. 
The defendant by his pleading, as well as here and in India, relied 
upon articles r4 and 131 of the Limitation Act. Article 14 has, 
their Lordships think, clearly no application, for the plaintiff is 
not seeking to set aside any Act or order. Nor does article 131 
bar the plaintiff’s suit, because in the view of their Lordships 
there was no refusal within the meaning of that article before, 
at the earliest, 1913, and the present suit was instituted well 
within the period of twelve years from that year. Before their 
Lordships’ Board the defendant argued that the case fell within 
article r20. Their Lordships, however, feel no doubt, that the 
appropriate article is article 131 and that this suit has been 
instituted within the requisite period of time. 

Their Lordships desire to make two further observations. 
The first is that the decree of the High Court cannot stand in 
its present form. Under section 6 of the Pensions Act, 187r, it is 
not open to the plaintiff to obtain an order for payment. He 
can, however, obtain a declaration of his rights. The second is 
this, that this case only decides the rights and obligations of this 
plaintiffand the Government. It decides no question as between 
the Government and any otber person. As between them, for 
instance, it may be open tothe Government to raise the defence 
which their Lordships have declined to consider upon the hearing of 
the present appeal. 

In the result this appeal fails; but in view of section 6 of the 
Pensions Act the case must be remitted to the High Court in 
order that the decree may be amended by confining it (apart 
from costs) to a declaration of the plaintifs rights as prayed 
in the plaint ; butin calculating any sum to which the plaintiff 
may be entitled, the calculation (if not already made) must be 
made at the rate of Rs, 1 annas 5 (instead of Rs. 2) per cent. 
per annum. The appellant must pay the respondent’s costs of 
this appeal. 

Their Lordships will humbly advise His Majesty accordingly. 

india Offices Solicitor for the Appellant. 

T, L. Wilson & Co.: Solicitors for the Respondent. 

Ky Jy: R: Appeal dismissed, 
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CRIMINAL REVISION. 
Before Mr. Justice M. N, Mukerji and Mr. Justice C. Bartley. 


KUSHA MANDAL AND OTHERS 
v, 


PRESIDENT, GOPALNAGAR UNION BOARD. 


Criminal Procedure Code (Act V of 1898), Section 133-—Law, tf altered by the 
introduction af the Section 139A—~What the Court ts to consider now— 
Which party to be directed to go to the Civil Court. 


Where one party viz. the first one moved the Court for proceedings under 
Section 133 of the Code of Criminal Procedure in respect of a pathway which 
was claimed by them as a public pathway and the other party viz the second 
one denied the existence of it and thereupon under Section 129A(2) of the Code 
of Criminal Procedure the Court stayed the procedings and directed that the 
second party should move the Civil Court for the assertion of his claim, On 
the failure of the second party to do so and at the instance of the first party 
the Court took up the proceedings again ; 

Held, that the law was now altered by the introduction of Section 139A 
of the Code and the question whether the claim of the second party is bona fide 
or not or in other words, 13 a mere pretenee or not, a question which under the 
case law prior to the amendments was of vital importance, is no Jonger so. 
What has now to be considered is very different from what was necessary then, 
Under Section 199A what has to been seen is whether the denial of public right 
by the second party is supported by any reliable evidence. H it is, the Magistrate 
has to stay his hands until the matter of the existence of such right has been 
decided by a competent Civil Court. Under the law as it is at present, it is 
the party moving for proceedings under Section 133 or some body interested in 
asserting such right, who has got to go to the Civil Court to establish its 
existence. 

Petition under Section 439 of the Code of Criminal Procedure, 

The material facts of the case will appear from the judgment. 

Mr. Bir Bhusan Dutt for the Petitioners, 

No one for the Opposite Party. 

The judgment of the Court was as follows: 

We are of opinion that this Rule should be made absolute. It 
appears that the order which the learned Deputy Magistrate made 
on the sth July, 1933 was an order intended to be made under 

t Criminal Revision No. 1052 of 1933, against the ordee of Mr. S. C, Mandal, 
Deputy Magistrate, Bogra ; reviving on 2and August, 1933, the proceedings under 
Section 133 Criminal Procedure Code, which had been stayed by him on 5th 
July 1933 until the decision of Civil Court in the matter and which order of 
revival was also upheld by the Sessions Judge of Bogra, K.C. Chunder Esq. 
by his order dated 13th September, 1933. 


Vor, LIX] HIGH COURT), 


Section 139A, sub-section (2) of the Code. This provision of the 
law has been expressly referred to by the learned Magistrate in 
his said order. Now, what happened was that on notice being 
served upon the petitioners, they denied that the alleged pathway 
was a public one and produced some evidence in support of such 
denial and the learned Magistrate, referring to that evidence and 
also to the evidence of the party who had moved the Court for 
proceedings under Section 133 of the Code, came to the conclu- 
sion that it was not sufficiently established that there was a public 
pathway with regard to which proceedings under Section 133 of 
the Code were necessary. He then made an order in the following 
terms :-— i 

“The witnesses of the second party stated that there was no 
such public path there and that the villagers of Char Khukshia 
use another U. B. Road tothe west. The alleged path was not 
recorded in the settlement map. In such case I consider it desir- 
able to stay proceedings under Section 139A (2) Criminal Procedure 
Code and refer the parties to the Civil Court for the decision of 
the matter. Accordingly I stay proceedings until the matter of 
existence of any such public right is decided by the Civil Court. 
The 2nd party should move the Civil Court for the assertion of his 
claim that there is no such public pathway over their lands.” 

. The petitioners who were the znd party in the proceedings did 
not move the Civil Court within a reasonable time, and upon that 
the Magistrate, at the instance of the rst party, took up the proceed- 
ings and began to proceed with them, 

The learned Magistrate in his explanation in answer to this 
Rule has sought to justify his action stating thus :— 

“I found that the claim of the 2nd party might not be a mere 
pretence and that the znd party might be given a chance as 
enjoined under Section 139A (2) Criminal Procedure Code to 
establish their claim in the Civil Court.” 

The Sessions Judge has declined to interfere holding that the 
course adopted by the Magistrate is quite in accord with the deci. 
sion of this Cowt in Manipur Dey v. Bidhu Bhusan Sarkar (1) 
and that although thal decision was under the law as ıt stood 
prior to the amendments of 1923, the law in this 1espect has 

undergone no alteration by the said amendments, 

We are of opinion the view taken by the Courts below is not right. 

The law was in fact altered by the introduction of Section 139A 
of the Code and the question whether the claim of the znd party 


(2) f1g14) J. L. PR, 49 Cale. 158, 
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is bonafide or not or in otherwords, is a mere pretence or not, a 
question which under the case law prior to the amendments was of 
vital importance, is no longer so. What has now to be considered 
is very different from what was necessary to be determined then. 
Under Section 139A what has to be seen is whether the denial of 
public right by the 2nd party is supported by any reliable evidence. 
If it is, the Magistrate has to stay his hands until the matter of 
the existence of such right has been decided by a competent Civil 
Court. Under the law as it is at present, it is the party moving 
for proceedings under Section 133 or some body interested in 
asserting such right, who have got to go to the Civil Court to 
establish its existence. The Magistrate’s order directing the znd 
party to go to the Civil Court is not one which can any longer be 
made under the law. 

What we have to see therefore is whether there was reliable 
evidence in support of the denial. We are satisfied upon what the 
Magistrate himself has said that there was such evidence. In 
our judgment, therefore, the Magistrate should have stayed his 
hands altogether until the right of the public which was set up on 
behalf of the 1st party was established in a competent Civil Court. 

The Rule is accordingly made absolute. All proceedings taken | 
subsequent to the order of the 5th July 1933 are set aside, and it 
is further ordered that the said order be regarded as one passed 
under Section 139A(2) of the Code. 

S, K, R. Rule made absolute, 
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CIVIL REVISION. 
Before Mr. Justice L, W. J. Costello and Mr, Justice 
S. C. Mallik. 
SRI SHEIK ARIP 
ve 
BROJENDRA KISHORE ROY CHOWDHURY AND oturrs.* 
Bengal Tenancy Act, (VIL of 1884) sections 174(5) and 143(2)—Appeal under 

section 174(5)-—If can be disposed of without short judgment under order 41 

rule 17, Civil Procedure Code. 

Where in a proceeding under section 174 of Bengal Tenancy Act an appeal 
under sub-section (5) of that section was preferred, it was competent to the appel- 
late Court to dispose of the appeal according to the provisions of Order 41, Rule 
11, Civil Procedure Code. It.was not incumbent upon the judge when dismis- 
sing the appeal under Order 41, Rule 11 to givea short judgment stating reasons. 

The provisions of the Code of Civil Procedure will apply, to suits which are 
brought under the Bengal Tenancy Act, unless specially excluded. 


The material facts will appear from the judgment. 

Messrs. Surajit Chandra Lahiri and Ganga Prosad Bose for 
the Petitioner. 

Messrs, Naresh Chandra Sen Gupta and Bama Prosanna Sen 
Gupta for the Opposite Party. 

In support of the proposition that the lower appellate Court in 
dismissing the appeal summarily under Order 41, Rule 11, must 
state reasons, following cases were cited at the bar for the 
petitioner :—Aanmant v, Annaji (1); Surendra v. Raghunath (2); 
Rani Deka v. Brajanath (3) ; Rakhal v. Satindsa (4); Pachi Dasi 
v. Bala Das (5). 

The judgment of the Court was as follows :— 

Costello, J.:--We see no reason for interfering with the deci- 
sion of the Court below. The two points argued by Mr. Lahiri and 
argued if I may say so very ably and cogently are, first of all, that in 
connexion with a matter in proceedings under section 174, Bengal 
Tenancy Act, where there is an appeal under sub-section (5) of 
that section it is not competent to the appellate Court to dispose of 
the appeal in the manner provided for in rule 11, of Order 41, Civil 
Procedure Code, Mr. Lahiri has based his argument with regard to 
that on the fact that there is a proviso to sub-section (5), of section 
174 Which requires that before an appeal under that section can be 
admitted the unsuccessful assailant of a sale must deposit the 

' Civil Revision No. 546 of 1933 against the order of R, F. Lodge Esqr. 
District Judge of Mymensing, dated 11th February, 1933. 

(1) (1913) I. L. R, 37 Bom. 610 (F. B.) 

(2) (1923) 27 C. W. N. 501. (3) (1897) L L. R. 25 Cale. 97. 
(4) (1996) 5 C. L. J 348. (5) (1999) 13 C, W. N, 1031, 
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NK amount recoverable in the execution procecding, ‘That procedure 


1933., was adopted in the present instance and therefore, says Mr. Lahiri 
the appellant hada right to insist on the appeal being heard at 
, - length. We nced not however discuss this point at any length 
Brojendra Kishore A : . 
Roy Chowdhury, because it seems to us that the matter is concluded by the provi- 
Costello, F. sions of section 143, sub-section (2), Bengal Tenancy Act, which 
nae provides in effect that unless specially excluded the Code of Civil 
Procedure shall apply to suits which are brought under the terms of 
the Bengal Tenancy Act. It isto be observed thatin section 174 
itself certain provisions of the Code of Civil Procedure are 
excluded ; nothing is said as to Order 41 or any of the provisions of 
the Code dealing with the actual filing of suits or hearing of 

appeals. 

The other point taken by Mr. Lahiri is thatit was incumbent 
upon the learned Judge when dismissing the appeal under rule rr 
to have given atleast a short judgment stating reasons for his 
action ; and, in support of that, some authorities are cited before us. 
No doubt it would have been more satisfactory ifin a case of this 
kind the learned Judge had said at any rate sufficient to indicate 
that he had properly applied his mind to the matters in issue 
between the parties; but we do not think that the authorities go 
further than to say that where the order summarily dismissing an 
appeal is itself subject to an appeal then the appellate Court below 
must give reasons for the judgment in order to enable the second 
Court of appeal to form some opinion as to whether that judgment 
is correct or not. Inthe present case the decision of the District 
Judge of Mymensingh is-not subject to an appeal and that is why 
the matter comes before us in revision. Itis extremely doubtful, 
in my opinion, whether section 115 Civil Procedure Code applies 
at all to this application. Only a short time ago the Acting Chief 
Justice and myself gave a decision in connection with a matter 
which was concerned with another part of section 174 to the effect 
that it was not a matter subject to revision under section rrs. 
However, that is not a point with regard to which we need express 
any opinion. Itis sufficient to say that having carefully weighed 
all the arguments put before us by Mr. Lahiri we are quite satisfied 
that there is nothing in this case which calls for intervention by this 
Court, The Rule is discharged with costs; hearing fee two gold 
mohurs. 

Mallik, J. :—I agree. 

D. M, G ` Ruke discharged. 


Sii Sheik Ajip 
v 
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Before Mr. Justice D. N. Mitter and Mr. Justice McNair. 


THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL AND ANOTHER 


Vs 


DHIRENDRA NATH ROY AND OTHERS.* 


Sutt for recovery of possession against lessee Lessor, if a necessary party— 
‘Necessary’ and ‘proper’ party, distinction beimeen—' Proper’ party added 
after period of limilation—Indian Limitation Act (1X of 1908), Section 
22, applicability of—Civil Procedure Code (Act V of 1908), Section 8o. 


Inasuit for recovery of possession against a lessee who has dispossessed 
the plaintiff, ıt 1s not necessary for the purpose of the plaintiff's suit to make the 
lessor a party defendant therein ; although the lessor might be a proper party in 
the suit. 


There is a distinction between the case where a ‘necessary’ party has been 
added after the period of limitation and the case where a ‘proper’ party has been 
added after such period. 


The rule in such cases is that when a suit can be and is constituted with» 
out joining certain persons as patties for the benefit of the defendants to ensure 
them against further litigation, the suit should proceed though they are added 
as parties after the expiry of the period of limitation and the provisions of 
Section 22 of the limitation Act would not apply to such cases, X 


Kashi v. Sadashio (1); Pateshri Partap Narain Singh v. Rudra Narain 
Singh (a); Imdad Ahmad v. Pateshri Partap Narain Singh (3), Guruvayya 
v. Dattatraya Anant (4); Hasari Mal v. Bhamani Ram (5); Thakurmani v. 


Dai Rani Koeri (6). Annamalai v. Murugappa (7) ; Virchand v, Kondul8) ; 
Shahasaheb v. Sadashiv (9); Mathewson v. Ramkanai (10); Shivndai v. 
Shiddheswar (11) referred to. 


A notice under Section 80 of the Code of Civil Procedure stated that the 
Secretary of State would be made a defendant in the suit in respect of a cause 
of action and a copy of the plaint in which the reliefa were fully described 
was annexed to the notice and formed part of it : 


*Appeals from Original Decrees No. 77 and 84 of 1929 against the decrees 
of Srish Kumar Shome, Esq, Subordinate Judge, rst Court, Pabna, dated the 
10th October, 1928. 


(1) (1895) I. L, R. 21 Bom. 229. 
(2) (1904) 1. L. R. 26 All. 528. l 
(2) (1910) L. R. 371. A. 60; L L. R. 32 All, 241; 14 C. W. N. 842 (P.C.) 


(4) (1903) I. L. R. 28 Bom. II, (s) (1908) I. L. R. 20 All. 533. 
(6) (1905) 1, L. R. 33 Cale. 1079. 
(7) (1914) I. L. R. 38 Mad. 837. (8) (t915) I. L. R. 39 Bom. 729. 


(9) (1918) I, L. R. 43 Bom. 575. (10) (1909) |, L. R, 36 Cale. 675. 
(11) (1920) I. L. R, 45 Bom, 1009. 
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Held that though the notice was defective in form, there was substantial 
compliance with Section 80 of the Civil Procedure Code. 

Appeal by the defendants. 

Suit for recovery of possession, 

The material facts appear from the judgment. 

Dr. Sarat Chandra Basak and Mr. Rupendra Kumar Mitter 
for the Appellant in Appeal No. 77. 

Messrs. Jatindra Nath Lahiri, Krishna Kamal Maitra, Rabin- 
dra Nath Chowdhury for the Appellant in Appeal No. 84. 

Messrs. Sharat Chandra Roy Chowdhury, Surendra Nath Basu 
(Sr.) and Hemendra Chandra Sen for the Respondents. (in both 
Appeals) 

Dr. Sarat Chandra Basak and Mr. Rugendra Kumar Mitter 
for the Respondent, the Secretary of State in Appeal No, 84 
only. 


The judgment of the Court was a follows : 

Mitter, J :--The suit out of which these two appeals arise 
was brought by the plaintiffs for recovery of possession of certain 
lands described in Schedule ga to the plaint, as appertaining to 
five Mouzas of their permanently settled estates, Kismatpara, 
Majpara, Purbapara, Tarat Kandi and Srirampur. The principal 
defendant to the suit, viz, the Maharaja of Natore, is the proprietor 
of two Mouzas Deara Char Tarapur and Deara Char Bhowanipur 
situated somewhere to the north of the five Mouzas of the plaintiffs, 
The predecessors of the defendant No. 1 took settlement of char 
Tarapur sometime in the year 1868 and of char Bhowanipur some- 
time in the year 1869. 


It appears that after the institution of the suit one of the 
proforma defendants was transferred to the category of plaintiffs. 
He is the Maharaja of Kasimbazar and it is said that his interest 
in the five Mouzas is four annas. The defendant did not dis- 
pute the title of the plaintiffs to the five Mouzas. The only 
question in dispute was as to whether the lands in suit appertained 
to the five Mouzas as depicted inthe Revenue Survey Map of 
1854-55. 

The suit was decreed originally partially by the Subordinate 
Judge on the goth May, 1921. Against that decision an appeal 
was taken to this Court and the decree of the Court below, in 
so far as it dismissed the plaintifi’s suit with respect to lands other 
than those claimed by the defendants, as part of their Deara Char 
Bhowanipore, on the ground that the plaintiffs had no cause of 
action, was set aside by this Court anda decree in favour of the 
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plaintiffs was given declaring their title to such lands. The case, 
however, in so far as it related to the other lands, that is, the 
lands which are claimed by the defendants asa part of Deara 
Char Bhowainpur, was remanded to the Court below, in order 
that the Secretary of State might be made a party to the suit, after 
Service of notice on him under section 80 of the Code of Civil 
Procedure and that the Court was directed to consider the ques- 
tions raised in the case including that of adverse possession of 
the defendants and the right of the plaintiffs to obtain Khas pos- 
session aS against the tenants defendants and then dispose of the 
case accordingly. The case went back on remand and the Sub- 
ordinate Judge has now decreed the suit in respect of the lands 
claimed by the defendant No.1 as appertaining to Deara Char 
Bhowanipur which fall within plaintiffs’ Revenue survey Mouzas 
Purbapara, Tarat “Kandi and Srirampur and also for tke lands 
which fall outside the Dearah Char Bhowanipur but are within 
the Revenue survey boundaries of Tarat Kandi and Srirampur. 
The plaintiffs’ claim for das possession as against the tenants 
defendants was dismissed and it was held that they were not 
entitled to get Aas possession but possession through tenants 


defendants, The Secretary of State was not held liable for any 
cost. 


Against this decree of the Subordinate Judge dated the roth 
October, 1928, two appeals have been preferred, one by the Secre- 
tary of State for India in Council, the number of the appeal being 
77 of 1929 and the other by the defendant No. 1, the number of the 
said appeal being 84 of 1929, 


On behalf of the Secretary of State, the learned Senior Govern- 
ment pleader has raised substantially two questions: (1) that the 
notice under section 80 of the Code of Civil Procedure was defec- 
tive and consequ ently his argument was that the suit should be 
dismissed as against the Secretary of State ; and (2) that the claim 
as against the Secretary of State was barred by the statute of Limi- 
tation. So far as the first ground, viz, the defect in the notice, 
is concerned it is said that the notice is defective as it does not 
state the cause of action aS against the Secretary of State and 
secondly, as it does not seek for any relief as against the Secretary 
of State, It appears, however, that the notice which is to be 
found at page 100 of the Paper book, in appeal No. 77 of 1929, 
states that the Secretary of State will be made a defendant in the 
suit in respect of the cause of action and the reliefs which are 
fully described in the annexed copy of the plaint which forms 
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part of this notice. In the plaint the plaintiffs recite that they 
claim the disputed lands asa part of their permanently settled 
estates and they allege that the cause of action inthe suit arose 
when the plaintiffs were dispossessed of their lands sometime in 
the year 1911 by defendant No. r. So far as they seek a declara- 
tion of their title to the lands, which is now the matter in con- 
troversy in this appeal, they certainly had a cause of action as 
against the Secretary of State. The notice may be defective in 
form but we are of opinion that there was substantial compliance 
with the provisions of section 80 of the Code. This ground there- 
fore which -is taken on behalf of the Secretary- of State must 
fail. 


The next ground taken is with reference to the plea of limt- 
tation and it is said that on the face of the plaint the suit ts barred 
against the Secretary of State, for according to the admitted case 
of the plaintiffs the dispossession was in the year rg1z and the 
Secretary of State was not brought on the record till the 17th March, 
1927, more than sixteen years after the alleged dispossession and 
it is contended that the Subordinate Judge should have dismissed 
the suit against the Secretary of State, because on the face of the 
allegations in the plaint the suit is barred by limitation. To this 
the plaintiffs respondents reply by saying that the Secretary of 
State was not a ‘necessary’ party to the suit but was merely a 
‘proper’ party and that the presence of the Secretary of State was 
necessary for the purpose of effectually and completely disposing 
of the matter in controversy between the parties. The argument 
of the plaintiffs respondents is that as their suit is based on dis- 
possession by trespass of defendant No. 1 who claims a settlement 
under the Secretary of State, it was not necessary for the plaintiffs 
to implead the Secretary of State and that the Secretary of State 
was really joined as a party to the suit for the benefit of the defen- 
dants and in such circumstances the Secretary of State cannot be 
regarded as a necessary party, consequently the provisions of 
section 22 Limitation Act did not apply. Reliance is placed in 
support of this view on a decision of Sir Charles Farram, Chief 
Justice of Bombay in Kashi v. Sadashiv (1), In that case the 
facts were that the plaintiff broughta suit in ejectment against 
the trespasser who claimed title under a settlement from another 
person and it was held thats “If the plaintiff, inan ejectment 
suit, can make out a legal title to the land, he is entitled to maintain 


{1) (1805) L L, R, 21 Dom, 929. 
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a suit against the person in actual juridical possession of such 
land for its recovery without making the person under whom the 
latter claims to hold a party to the suit.” A similar view has been 
taken in other cases which have been cited at the bar, where 
the distinction between a ‘necessary’ and a ‘proper party has 
been made: See Sahasaheb v. Sadashiv (1), and Pateshri 
Partap Narain Singh v, Rudra Narain Singh (2) which was 
carried in appeal to His Majesty in Council and the decision 
on this point seems to have been affirmed by their Lordships of 
the Judicial Committee, Jmdad Ahmad vy. Pateshri Partap Narain 
Singh (3) It is contended in view of these authorities that a 
distinction must be drawn between a case where a necessary party 
has been added after the period of limitation and the case where 
a proper party has been added after the said period. We are of 
opinion that this isa well founded distinction and the contention 
ofthe respondents must prevail. The true rule in cases of this 
kind is that when a suit can be, and is, constituted without joining 
certain persons as parties, and they are subsequently added as 
parties for the benefit of the defendants to ensure them against 
further litigation, the suit should proceed though they are added 
as parties after the expiry of the period of limitation and the Court 
should award such relief as may be given in the suit as framed ; 
to such a case the provisions of section 22 of the Limitation Act 
do notapply. In support of this view reference may be made to 
a number of decisions of different High Courts in India: Guru- 
vaya v. Dattatraya Anant (4); Pateshri Partap v. Rudra Narain 
(5) which has already been referred to; Hasari Mal v. Bhamani 
Ram (6); Thakurmani v, Dai Rani Koeri (7); Annamalai v, 
Murugappa (8) ; Virchand v, Kondu (9) and Sahasahed v, Sadashiv 
(1). There is, it must be recognised, some ainount of conflict in 
some of the cases but the preponderance of authorities is in favour 
of the view which we have taken. The contrary view wa; taken 
in Mathewson v, Ram Kanai (10) and Shioubai v. Shiddheswar (11). 


(1) (1918) 1. L. R. 43 Bom. 575. (2) (1904) I. L. R, 26 All. 528. 
(3) (1930) I. L. R. 32 All. 241. (P. C.) 
(4) (1903) I. L. R. 28 Bom 11. (5) (1904) I. L. R. 26 All, 528. 


(6) (1908) I. L. R. 30 All. 538. 

(7) (1906) I. L. R. 33 Cale. 1079. 
(8) (1914) I. L. R. 38 Mad. 837. 
(9) (1915) L L. R. 59 Bom. 729. 
(10) (1909) I. L. R. 26 Calc. 675. 
(11) (1920) J. L. R. 45 Bom. 1009. 
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Ìt appears to us, therefore, that in the present case the suit 
could be proceeded with against the defendant No. 1, in the absence 
of the Secretary of State for India. The plaint as framed, wie 
for the recovery of possession against defendant No.1 on the 
ground that he was a trespasser. The defendant No. 1 set up 
the contention that he was holding the lands in question under a 
settlement from the Government and in order that the question 
of revenue as between him and the Secretary of State might be 
decided once for all, the Secretary of State was added asa party 
to the suit under the direction given by the High Court when 
directing a remand, It has been, therefore, strenuously contended 
on behalf of the Secretiry of State by the learned Senior Govern~ 
ment pleader that the Secretary of state is interested and very 
vitally interested in the question as to whether the lands forma 
part of the plaintiffs’ permanently settled estate or are outside such 
estate so as to be liable to be assessei to separate additional 
revenue in view of the provisions of Act IX of 1847. Itis no 
doubt true that the Secretiry of State is interested in this question 
but it was not necessary for the plaintiffs to have the question 
determined in the presence of the Secretary of State for all that 
they, plaintiffs, wanted was that they should recover possession 
from defendant No. t on the ground that the lands form a part 
of their permanently settled estate. Ina suit as against the lessee 
who has dispossessed the plaintiffs, il is not necessary for the pur- 
pose of the plaintiffs that the lessor should be a party to the suit. 
It is true that if the lessor is not made a party the decfsion as 
against the lessee will not in any way bind the lessor. But the 
lessor becomes a proper paity in view of the final settlement of 
the question as between the lessor and the lessee, with regard to 
the possible question of abatement of revenus which the lessee, 
the defendant No. 1 has to pay to the Secretary of State for this 
temporarily settled Mouzi char Bhowanipur. 

It is also a significant circumstance that the plea of limitation 
was not taken by the Secretary of State. We are not unmindful, 
however, of the provisions of section 3 of the Indian Limitation 
Act, and although the question of limitation was not set up, there 
was nothing to prevent the Secretary of State from urging that 
plea if proper materials were put before the Court, But we find 
the somewhat indifferent attitude of the Secretary of State in 


this behalf an attitude which has been rightly commented upon 


by the learned Subordinate Judge. The question of limitation is 
raised at the instance of the defendant No r. He claims that as the 
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suit is barred by limitation as against the Secretary State, for the 
suit was in time admittedly against the defendant No x as it was 
instituted in the year 1920, it should also be held to be barred 
‘against the lessee of the Secretary of State, viz, the defendant No. 
1. We have given our reasons for coming to the conclusion that 
the Secretary of State might be a proper party for the effectual 
and complete determination of the question in controversy in the 
present suit, more particularly for the purpose of the determination 
of the question of revenue as between the defendant No. 1 and 
the Secretary of State for the benefit of the defendant No 1, In 
such circumstances, we are of opinion that the suit, although on 
the face of it, was instituted beyond twelve years, as against the 
‘Secretary of State, from the date of dispossession, as alleged in 
Igtr, it is not really barred as against him in the circumstances in 
which the Secretary of State was added asa party in 1927. This 
disposes of the contention of the a ppellant Secretary of State‘on the 
question of limitation. 

The learned Senigr Government pleader next bases a further 
contention on the ground of adverse possession for more than the 
statutory period. With regard to this contention it is to be noticed 
that this plea was not also put forward by the Secretary of State 
who was merely content with his defence on the ground of defec- 
tive notice under Section 80 Civil Procedure Code and want of 
cause of action. But as this question of adverse possession has also 
been relied upon by the appellant in the other appeal, it will be 
better to deal with this question when taking up the other appeal. 

On the question of title, although the Secretary of State was 
served with the amended plaint along with the notice under section 
80 of the Code of Civil Proéedure, where the plaintiffs distinctly 
set forth their claim based on the lands being part of their per- 
‘manently settled estate, there was no traverse of the same by the 
Secretary of State. The learned Government pleader realizes that 
difficulty but he pdints ‘out, however, that although there was no 
traverse of the position in connection with the title taken up by 
the plaintiffs, in the written statement of the Secretary of State, 
the Secretary of State did not admit the correctness of the map 
which was prepared in his absence by the commissioner who 
made the local investigation in ‘this case, and he draws our attention 
to a notice which was given by the Government pleader of Pabna 
which isto be found at page 119 of the Part 1 of the Paper book 
in appeal No. 77 of 1929. That notice is to the following -effect-: 
“The defendant No. 33, that is the Secretary of -State -for the 
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purpose of the suit only hereby admits the several facts respec- 
tively hereunder subject to the qualifications and limitations, 
saving all just exceptions as to the admissibility of any such facts 
orany of them, as evidence in the suit: provided that the admis 
sion is made for the purpose of this suit only and is not an admis- 
sion to be used against the defendants on any other occasion or 
by any other person than the plaintiffs. The facts admitted which 
are to be found at page 120, were these: (1) that Basanta Babu has 
made a local investigation in this case ; this fact was admitted with 
out any qualification or limitation : (2) that Basanta Babu filed the 
local investigation map : this fact was admitted with this qualification 
or limitation that the accuracy or correctness of the map was not 
admitted : and the third fact that Basanta Babu filed a report of 
his local investigation was admitted with the qualification that the 
accuracy of the facts stated in the report was not admitted. But 
no endeavour, whatever, was made by the Secretary of State to 
get an order for a fresh local investigation, from the Court below. 
If the Secretary of State was earnest in this behalf it is naturally 
to be expected that he should have pressed the position which he 
had taken by the notice which was filed on the rath September, 
1928, and asked that a local investigation might be made. It has 
been found by the Commissioner that the lands in suit fall within 
the Revenue Survey map of the Mouza which is admittedly within 
the permanently settled estate of the present plaintiffs and which 
will appear from an admission made in the course of the trial and 
tbat positson was not really controverted even by the defendant 
No, 1 inthe suit nor was there any serious attempt made before 
us to show thatthe result of the local investigation was in any 
way incorrect, 


The Subordinate Judge has discussed this question and has 
summarised his conclusion in these words, at page 134 line 30 of 
the paper book ; “It is now crystal clear from the delineation 
that the disputed land is the area of the Revenue survey map 
which is covered by the Deara map also,” so far as the question of 
title is concerned, having regard to the course of pleadings and the 
result of the local investigation, we are satisfied that the Sub- 
ordinate Judge has come to a right conclusion. 

Appeal No. 84 of £020. 

We take up now the appeal No, 84, The main contention 
which has been raised before us, is based on the question of adverse 
possession, viz, on the question that the plaintiffs’ right to the 


‘ permanently settled estate, in so far as the disputed lands are con- 


Vou. LIK, ) HIGH COURT, 


cemed, has been estinguished by adverse possession for more 
than the statutory period, on behalf of the Government and on 
behalf of the lessee of the Government. It becomes necessary, 
therefore, to examine carefully the evidence which has been 
furnished to establish adverse possession. The burden of proof 
was undoubtedly on the defendant No. 1 to establish that there 
has been adverse possession as to extinguish the title of the plain- 
tiffs. In order to have effective adverse possession of that kind 
as has been pointed out by their Lordships of the Judicial Com- 
mittee of the Privy Council in Radhamoni Debi ve The Collector of 
Khuina (1), adverse possession must be adequate in continuity, in 
publicity and in extent. Wehave examined the evidence in this 
case and we find that it is true that the disputed lands were settled 
by the Government as a temporarily settled estate with one Ananda 
Gobinda Chowdhury sometime in year 1869. ‘There is very little 
reliable evidence as to possession between 1869 and 1879. But 
it appears that the defendant No. 1 was possessing these lands, at 
any rate, from 1879 to 1894 for more than the statutory period 
and that it is quite sufficient to establish adverse possession so far as 
defendant No. 1 is concerned. The Subordinate Judge has also 
come to the same conclusion. But it appears that sometime in 
the year 1889 a suit was instituted against the defendant No, x 
and others in which there was a sort of compromise between 
the presert plaintiffs ani the defendant No. 1 by which the defen. 
dant No. r gave up or abandoned whatever rights he had, on the 
footing of adverse possession of the disputed lands. The suit was a 
suit of the year 1889 and it resulted in a decree. The judgment 
of the said suit is to be found at page 13, part II of the Paper-book 
in No. 77 of 1929. It is there pointed out that notwithstanding 
the contention of the present defendant No. 1, the possession was 
with Srigobinda Babu who was the true lessee of char Bhowanipur 
under the Government. The possession was really with the defen- 
dant. The Subordinate Judge points out: ‘ Neither Srigobinda 
Babu nor his Gomosta has been cited as a witness to prove 
that the said Babu has been in possession of these lands and 
the witnesses for the defendant could not prove the extent 
of the land in Srigobinda Babu’s possession, rather the depo- 
sition of the defendants own witness No. 8 Adoo Khan 
clearly shows that the tenants who cultivate these lands, pay 
rent to the defendant and that although he, the witness, 
is dispossessed of his lands by the tenants of Srigobinda Babu, 


(1) (1900) L R. 27 J. A. 126; 1. L. R. 27 Calc. 943. 
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he still pays rent to the defendant for his lands. Under such 
circumstances- I see no objection to plaintifs obtaining a decree 
for these lands i.e. the lands of Bholadengee, Tarakandee 
and those forming the eastern portion of Mouza Poobpaya.” An 
appeal was taken against this decision and it resulted in a decree 


-which was arrived at by compromise and as has already been said, 
.the result of the compromise decree was that the defendant No. r 


gave up bis rights to the disputed lands by the compromise, the 
compromise petition is to be found at page 18, part II of the 
Paperbook in No. 84 of ro29g. It has now been found by the 
Subordinate Judge that it is not disputed that the disputed lands, 
which formed the subject matter of this compromise petition, are 
the same as the present disputed lands. In the compromise peti- 
tion it was stated “that so far as the suit lands are concerned, the 
decree in respect of the land which has been awarded to the plain- 
tifs in the decision of the lower Court, will stand good. . . The 
plaintiffs will duly take delivery of possession of the same land 
decreed by the lower Court, at their own costs, and the respondents 
abandon their claims to the entire amount of mesne profits in the 
Original suit”, Upon this decree symbolical possession followed but 
no actual possession could be taken, as it appears that at the time 
of the execution of the decree, these lands had gone under water. 
The evidence establishes that the land went under water some- 
time in 1893 and emerged out of water in 1910 when the plaintiffs 


-were dispossessed by the Government. The Subordinate Judge 


has based his dicision as against the defendant No. r on this sole 
decree. He states: “My finding therefore is that after giving 
up possession and title by the so/e dated Bhadra 1299 B. S. the 
right which the defendant Maharaja could assert by strength of 
adverse possession was given up in favour of the rightful owners. 
After this abandonment the- land did not remain fit for use and 
enjoyment. Constructive possession remained with the true owners 
and not with the tort-feasors.” 


It has, however, been argued that this. decision which was 
between the present plaintiffs and the Maharaja, defendant No. 1, 
is not binding on the Maharaja as at that time the Maharaja had 
not acquired any interest in char Bhowanipur, and reliance is 
placed ona- passage in the judgment of the High Court to the 
following effect: “that he is, therefore, entitled to set up the 
right of the Government and is not bound by the decree in suit 


‘of 1889 so far the Deara Char’ Bhowanipur lands are concerned.” 


Itis true that this decree is not binding on the defendant No. 7 
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in the sense that this cannot: affect his ‘rights’ under the Revenue Saw, : 
sale, if it can be established that the lands really appertained to 1933. 


the temporarily settled estate. But certainly reliance can be placed 





: i : The Secretary of 
on this compromise decree for the purpose of showing that whatever State for India in 
rights the defendants No. x acquired in the disputed lands on ea 
the footing of adverse possession, were abandoned by him and Dhirendra Nath Roy. 

. unless it can be shown that the Government through its lessees of . Mister, [4 
char Bhowanipur acquired the right to char Bhowanipur by adverse a 


possession the plaintifs suit cannot be defeated. As has been 
pointed out that the only evidence of possession that can be 
trusted or relied upon is the evidence of possession by defendant 
No. 1 before he had acquired any interest by the Revenue sale of 
1898. There is no evidence to show that the Government was 
possessing these lands continuously through ite tenants of char 
Bhowanipur, for the possession of a tenant is undoubtedly the 
possession on behalf of the lindlord. Such evidence is wanting 
in the present case and the possession of the present defendant 
No. 1, claiming under a settlement of char Bhowanipur from the 
Government cannot be tacked on to possession of persons who 
are really lessees of char Bhowanipur, even if there was such 
evidence in this case. But apart from the fact that we have got 
a Kabuliyat of 1869, evidence of reliable character is wanting 
in the present case to prove possession before the defendant No. r 
actually entered on these lands, 

In these circumstances we are of opinion that the title of the 
plaintiffs has not been shown to have been extinguished by adverse 
possession either on behalf of the Government or by the lessee of the 
Secretary of State for his title has been extinguished by the adverse 
possession of defendant No. 1, as the defendant No. r waived bis right 
by the compromise decree of 1898 and to that extent undoubtedly 
he is bound. Therefore, we are of opinion that the Subordinate. 
Judge has come to a correct conclusion in the case. It has already 
been pointed out and it requires no further repetition, that the 
Secretary of State has not raised the defence of adverse posses- 
sion which is pleaded on behalf of the defendants, 

Having regard to all these circumstances we are of opinion 
that both the appeals fail and are dismissed with costs to the 
plaintifs respondents only, the hearing fee in No. 84 being assessed 
at five gold mohurs. 

McNair, J.:—I agree 


P R _ Appeals dismissed, 
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Before Mr. Justice S, N. Guha and Mr. Justice Nasim Ali. 


AKHOY CHANDRA BOSE 
v, 
KING EMPEROR. * 


Indian Penal Code, (Act XLV of 1860), Section sog—Prosecution proving 
receipt of money for a particular purpose—-Case of entrustment made out— 
Duty of accused to prove by defence--Prosecution, tf to prove actual mode 
of appropriation—Gist of ofence-—Dishonest misappropriation or conversion 
to own use—Loss as the consequence of the act of the accused, tf any factor 
of the offence-—Bere retention of money, tf raises presumption of dishonest 
intention—~IVhat elements would constitute the offence. 

In a charge under Section 409 Indian Penal Code when the prosecution 
succeeds in provmg the receipt of money by the accused for a particular purpose, 
the case of entrustment is made out and it is for the accused to make out the 
defence taken by him that he has not utilised the money to his purpose without 
the express consent and permission of the person by whom or on whose 
behalf there was entrustment. It is not for the prosecution to prove the actual 
mode of the appropriation of the money. If it be shown’ that money entrusted 
to the accused or received by him for a particular purpose, was not returned 
by him ia accordance with his duty, it lay on the accused to prove his 
defence : 


Emperor v, Kadir Baksh (1), referred to. 


The gist of the offence contemplated in Section 409 of the-Indian Penal 
Code is ontrustment and dishonest misappropriation or conversion to own use; 
dishonest misappropriation or conversion to own use, involves wrongful gain to 
the accused for the period of retention of tho money ; 

Raman, Krishna (2) referred to, 

The determination of the question whether the act of the accused was 
dishonest, so as to amount to criminal misappropriation under the law must 
depend upon the proved circumstances of each case, Criminal breach of trast 


‘is not an offence which counts as one of its factors, the loss that is the conse- 


quence of the act, it is the act itself, which in law, amounts to an offence- 
The offence is complete when there is dishonest misappropriation or conversion 
to one’s own use, or when there is dishonest user in violation of a direction 
express or implied, relating to the mode in which trust is to be discharged. 
It may be noticed that mere retention of money would not necessarily raise a 
presumption of dishonest intention ; but itisa step in that direction. The fact 

*Criminal Appeal No. 875 of 1993 against the order of the Hon’ble Mr, 
S. K. Sinha, Chief Presidency Magistrate, Calcutta, dated the 31st October 


1933. 


(1) (10910) I. L. R. 33 AH. 2459. 
" (2) +(1888) I. L. R. 12 Mad, 49, 
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that money entrusted to be used for a paiticular purpose, was not used for sucl. 
purpose ; that there was retention for a sufficiently long time, would justify the 
inference that the accused did not intend to pay. 

Balthasar v, Emperor (1) and Sunananda v, Lala Santi Prokas Nanley (2) 
referred to. - 


Propositions which are in the nature of principles of general application in 
cases of criminal breach of trust as laid down in Lous Edward Lanier v. The 
King (3) followed. 

Appeal by the accused under Section 411 of the Code of 
Criminal Procedure. ° 


The material facts appear from the judgment, 


Messrs. N. E. Basu, Satindra Nath Mukerjee and Z. A Rahiim 
for the Appellant. l 


Alr. A. K. Bose for the Crown. 


The following judgment was delivered. 

This is an appeal from a conviction and sentence of the learned 
Chief Presidency Magistrate, Calcutta. The appellant, an Attor- 
ney-at-law, a member of the firm of Messrs. N. C. Bose and Co., 
‘was tried for the commission of the offence of criminal breach 
of trust as an attorney in respect of money entrusted to him. The 
prosecution was started on a petition of complaint filed by Mr. 
A. L. Collet, Registrar of this Court, in its Original Jurisdiction, 
in pursuance of a direction of a Special Bench of this Court, given 
under Section 476 of the Code of Criminal Procedure, relating to 
an offence of the following description ; 

That the accused had been paid the sum of Rs, 16500 by Gouri 
Sankar Tebriwalla and Fulchand Tebriwalla, on the 30th September, 
1932, for the purpose of depositing the same in Court, in connec- 
tion with the sale of a house in Calcutta by the Registrar in the 
Original Side, at which the aforesaid two persons were the pur- 
chasers. That the accused had failed to deposit the said sum of 
money, and upon the aforesaid persons Gouri Sankar Tebriwalla and 
Fulchand Tebriwalla calling upon the accused to explain, he was 
unable to give any explanation, and informed them that he was 
not in a pesition to pay the money to them immediately. That 
the accused had dishonestly misappropriated or converted to his 
“own use, the said sum of Rs, 16500, and two other sums of 
Rs, sso0 and Rs, 1220, and that he had tampered with a sworn 
affidavit intended to be filed in this Court. 


ü) (1914) 1. L. R. 41 Cale. 844. (a) (1924) 29 C. W. N. 432. 
(9) [ro14]L, R. A.C 221; (1913) 18 C. W. N. 98. 
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The charge framed by the Magistrate, under Section 409 of 
the Indian Penal Code, which the appellant had to meet, related 
to the aforesaid sums ofe money, admittedly received by him; the 
amount of Rs. 16500 having been received from his clients afore- 
said, on the 30th, September, 1932, and the sum of Rs 6720, the 
proceeds of a cheque, which was made over to the appellant on 


‘the 22nd February, 1933, by the Rezistrar, High Court Original 


Side. The appellant was charged with criminally misappropriating 
and convérting to his own use, the aforesaid sums of money. 
There was no charge framèd with regard to the other allegation 
made against the appellant, of his having tampered with a sworn 
affidavits 

The learned Chief Presidency Magistrate has, upon the material 
placed before him, found the appellant guilty under both the 
counts mentioned in the charge framed against him, under 
Section 409 of the Indian Penal Code.’ The findings of the Magis- 
trate on the material questions arising for consideration in the cass, 


‘are all against the appellant, who has been sentenced to three 


months’ rigorous imprisonment and a fine of Res. rooo, in default 
three months’ rigorous imprisonment, on the first charge no 
seperate sentence was passed on the second charge. 


The evidence on the side of the prosecution consisted of the 
deposition of eleven witnesses and some documentary evidence, 
of which.the most important were the banking accounts of Messrs. 
N. C, Bose & Co. produced by a clerk of the Imperial Bank of India 
(Ex. 19), and the sworn affidavit alleged to have been tampered 
with by -the appellant (Ex. 5 in the case) The appellant placed 
evidence before the Magistrate in support of his defence, and that 
evidence consisted mainly of. the evidence of seven witnesses 
examined in Court. The: defence of the accused as set out in his 
written statement filed before the Magistrate, was that on or about 
the 6th October, 1932, Gouri Sankar Tebriwalla gave him permis- 
sion orally, to utilise the amount of Rs, 16500 for his own purpose, 
on the understanding that the sum would be deposited in Court, 
as soon as the Court reopened after the vacation in November. 
That thereafter, as the clients were not willing to contest the appli- 
cation for setting aside the sale, there was no necessity for depo- 


siting the money in Court ; Gouri Sankar Tebriwalla however.knew 


that the sum of Rs. 16500 was never deposited in Court, and he 
agreed at the entreaty of the appellant, to the payment of the 
amount of Rs. 16500 being deferred till the other sum of Rs. 6720, 
lying in Court, could be withdrawn. The aforesaid amount of 
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Rs. 6720 was received by the appellant on the 22nd February 
1933, and there was an offer by the appellant to pay the amount 
withdrawn—-Gouri Sankar declined to take that amount, and said 
that he would take the whole amount lying with the appellant, at 
one time. The appellant, after that, on being pressed for payment, 
drew a post-dated cheque on the 28th April, 1933, the date for 
payment being mentioned as the 15th May, 1933. This cheque 
was however dishonoured. The appellant’s case was that he never 
denied liability to pay, nor had he any intention to withhold pay- 
ment ; that Gourisinkar Tebriwalla throughout knew that Rs. r6500 
was never deposited in Court, ani he willingly accommodated 
the appellant. It may be mentioned, in this connection that it 
was on the 6th June, 1933, that Gouri Sankar Tebriwalla and 
Fulchand Tebriwalla, applied to this Court in its Original Jurisdic- 
tion, for proceeding against the appellant in its disciplinary jurisdic- 
tion, and for having his name struck-off the roll of attorneys, or 
in the alternative for his suspension from practice as an attorney, 
on the allegation of the appellant having dishonestly misappro- 
priited or converted to his use, the amounts of money, referred 
to above, in violation of the understanding between him and his 
clients, and on the further allegation that the appellant had 
tampered with a sworn affidavit intended to be filed in Court. 
This Court in its Original Jurisdiction, issued a rule against the 
appellant, which was heard by a Special Bench consisting of three 
learned Judges, on the 23rd June, 1933, ani there was direction 
given by the learned Judges to the Registrar in the Original Side. 
tu make a complaint to the Chief Presidency Magistrate, in regard 
to matters mentioned in the petition of Gouri Sankar Tebriwalla and 
Fulchand Tebriwalla, to which reference has already been made. 


The learned Chief Presidency Magistrate, has in his judgment 
dealt with the materials on the record, exhaustively, and we 
have examined the entire evidence in the case, A detailed refer- 
en:e to the evidence in the case, oral and documentary, which 
has been analysed by the learned Magistrate, will not serve any 
useful purpose, and we proceed to state the conclusions at which 
we have arrived, on the evidence before us. 


There was admittedly the entrustment of money to the appellant, 


for a particular purpose. During the months of October and 
November, there was a definite impression created in the minds 
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of Gouri Sankar Tebriwalla and his brother Fulchand Tebriwalla, — 


the clients of the appellant, that the sum of Rs. 16500 paid by 
them to the appellant, for deposit in Court, was going to be deposited 
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ae as soon as practicable. Although it is somewhat doubtful upon 
1934 the evidence, as it stands, whether the appellant did actually state 


ee . a » 2 bud 
Akhoy Chandra Bose tO bis clients aforesaid, that the amount had been deposited in 


a. Ae Court, there appeirs to be no question that the appellant 
King Emperor. š IN A ‘ 
aie created the impression in his clients thatthe amount of Rs. 16500 
had been deposited, as soon as the Court reopened in November, 
1932. We are not satisfied, upon the materials before us, that 
the case of the appellants tampering with a sworn affidavit, in 
which a definite statement was made as to deposit of Rs. 16560 
in Court, as sought to be established on behalf of the prosecution, 
has been made out. There are suspicious circumstances con- 
nected with the sworn affidavit; but we are not ip a position to 
hold that the sworn affidavit of Gouri Sankar Tebriwalla (Ix 5. 
in this case), was in point of fact tampered with by the appellant, 
to support his case that the representation was never made to him 
(Gourisankar Tebriwalla) that the sum of Rs. 16509 was deposited 
in Court. The evidence before us, and the circumstances of the 
case however lead to the definite conclusion that the appellant, 
from the very time of receipt of the money on the 30th September, 
1932, never intended to deposit the money in Court, and in fact 
the amount of Rs. 16500 was not, in the events that happened, 
required to be deposited in Court. The different entries in the 
banking accounts, make it abundantly clear that not only was the 
entire amount received from clients for a particular purpose, not 
deposited in the bank, but the entries show that at the time when 
it was required to be deposited, there was not sufficient money 
in the Bank for the purpose. This is with reference to the amount 
of Rs. 16500. So far as the other sum of Rs. 6720 was concerned, 
it was deposited in the Bank; but there were such withdrawals 
from the Bank, almost immediately after the 23rd February, 1933, 
as make it impossible for us to hold that the appellant was expres- 
sing his desire to pay the amount of Rs, 6720 to his clients, as 
soon as it was received by him from the Registrar of this Court, 
in its Original Side. Our decision on this part of the case, upon 
the evidence before us, is that the appellant was taking such steps 
as might lead his clients to believe that the sum of Rs. r6s09 
was in fact lying in deposit in Court, and from the time that the 
Court re-opened after the vacation, in November 1932, he was 
evading the payment of that amount, inspite of persistent demands 
made by his clients for the same. He was also using the clients’ 
money for his own purposes from the goth September, 1932, so 
far as this amount of Rs, 16590 was concerned, after making the 
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appellant that he informed his clients that the deposit could not 
be made so far as the sum of Rs, 16500 was concerned, and that 
he obtained their consent to keep the money and utilise the sıme 
for his own purpose, has not been established by trustworthy 
evidence, The position, therefore, upon the entire evidence in 
the case before: us, is that the appellant retained the amount of 
Rs, 16500, belonging to his clients which was entrusted to him 
for a certain purpose ; the money was retained for a-considerable 
period of time, and the clients were led to believe that their money 
was lying in deposit in Court ; furthermore, the money retained 
by the appellant was utilised for his own purpose, without the 
knowledge and consent of his clients. The amount of Rs. 6720 was 
also retained by the appellant from the 22nd February, 1933, till the 
zoth June, 1933, without the knowledge of the clients ; it was being 
utilised for the appellant’s own purposes. As has been stated 
already, the story of permission to utilis any of these sums for his 
use, has not been made cut, by evidence on the side of the defence. 

It may be stated here that the prosecution having succeeded 
in the case before us, in proving the receipt of money for a parti- 
cular purpose,—the case of entrustment having been made out, 
it was for the appellant to make out his defence as set out in his 
written statement filed in Court, that be had not utilised them to 
his purpose, without the express consent and permission of the 
persons by whom or on whose behalf there was entrustment, The 
defence of the appellant that there was permission or consent to uti- 
lise the money entrusted for his own purpose has been found to be 
untrue. It was not for the prosecution in the circumstances stated 
above, to prove the actual mode of this appropriation of the money ; 
it has however been established that there was retention of the 
money for a sufficiently long period: that there was a misappro- 
priation fora time. There is ample evidence, clearly indicating 
that the clients were led to believe that the amount of Rs. 16500 
was deposited in Court, and was lying in deposit there; there was 
the prima facie proof by the prc duction of the banking accouts 
of Messrs, N. C. Bose & Co. (Ex. 19), that the sums paid to the 
aprellantor received by him, were being utilised by the appellant for 
his own purpose, and further that between the 30th September, 1932, 
and the 18th May, 1933, there were not according to the banking 
accounts, sufficient funds available for payment cf the amounts tò 
be paid to the clients, and which had been retained by him. 
When the prosecution had proved that the appellant had not 
retuned the money entrusted to bim or received by him, in 
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accordance with his duty, it lay upon the appellant to prove his 
defence of having obtained permission or consent of his clients to 
utilise the money for his own purpose. This the appellant has 
failed todo. In our judgment, on a charge under Section 409 
of the Indian Penal Code it is not necessary for the prosecution 
to proye in what manner the money alleged to have been mis- 
appropriated has actually been spent by the accused. If it be 
shown, as it has been established in the case before us, that money 
entrusted to the accused or received by him for a particular 
purpose, was not returned by him in accordance with his duty, 
it lay on the accused to prove his defence [see in this connection 
Emperor y. Kadir Baksh (1)}. 

The fact that the appellant retained the clients’ money for a 
sufficient long time, after creating an erroneous impression in them 


that it had been deposited in Court, and without having obtained ` 


their permission or consent for utilising the money for his purpose, 
was sufficient for holding that the appellant was guilty of the 
offence contemplated by Section 409 of the Indian Penal Code. 
The gist of the offence is entrustment, and dishonest misappropria- 
tion or conversion to own use; dishonest misappropriation or 
conversion to own use, involved wrongful gain to the accused 
for the period of retention of the money. ‘There was the intention 
in the appellant to depiive the owners of the money temporarily, 
of the use of their money, and the appellant misappropriated the 
money for a time, intending to make it good eventually when any 
further retention become impossible. ‘The amounts involved 
remained with the appellant for such a length of time as to 
justify the Court to hold, taking other facts and circumstances 
into consideration, that the appellant had temporarily misappro- 
priated or converted the money to his own use. [See Rama v. 
Krishna (2)\. The determination of the question whether the act 
of the accused was dishonest, 89 as to amount to criminal misappro- 
`” priation under the law, must depend upon the proved circumstances 
of each case, Criminal breach of trust is not an offence which 
counts as ‘one of its factors, the loss that is the consequence of the 
act, it is the act itself, which in law, amounts to an offence. -The 
offence is complete when there is dishonest misappropriation or 
conversion to one’s own use, or when there is dishonest user in 
violation of a direction, express or implied, relating to the mode 
in which the trust is to be discharged. It may be noticed that 


(1) (1910) I. L. R. 33 All. ayo. 
(2) (1888) L L.R 13 Mad. 49, 
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mere retention of money would not necessarily raise a presuniption 
of dishonest intertion: but it is a step in that direction. The 
fact that money entrustei to be used for-a particular purpose was 
not used for such purpose; that there was retention for a suffict- 
ently long time, would justify the inference that the acciised did 
not inten] to pay. [See Balthasar v. Emperor (1); Gunananda v. 
Lala Santi Prokash Naniley (2)|. It may further be mentioned 
in this ccnneclion that “the mixture of the funds of another with 
one’s own funds may te in many cases-natural and proper, in 
other cases convenient but irregular, and in the third, both irregular 
and criminal. The distinction between these cases require to be 
treated with the greatest judicial care so as, -while preserving the 
amplest civil responsibility, to prevent the third or criminal category 
from being extended to mistaken though convenient acts, This 
is only to say that aput from constructive criminal responsibility 
which may be imposed by statute, a Court of justice cannot reach 
the conclusion that crime has been committed unless it be-a just 
result of the evidence that the accused in what was done or 
‘omitted by him, was moved by the guilty mind.” [See the obser- 
vations of Lord Shaw in Louis Edouard Lanier y. The King (3) |. 
Keeping in view the propositions to which reference has been 
made above, which are in the nature of principles of general appli- 
tion in cases of ciiminal breach of trust, and after giving our 
anxious consideration to the facts and circumstances of the case 
‘before us, we have come to the conclusion that the result of 
the evidence before us is that what was done or omitted by the 
appellant, was moved by a guilty mind. The acts done by the 
appellant before us, and his omissions, as disclosed in evidence, 
‘were Loth irregular and criminal, so as to fall within the third 
category mentioned by Lord Shaw in his judgment in Zaniers 
case (3) mentiuned above, involving criminal liability. 

The appellant is found guilty of the offence for the commission 
of which he was tried by the learned Chief Presidency Magistrate 
of Calcutta, and his conviction under Section 409 of the Indian 
Penal Code is accordingly affirmed. 

Tt remains now to consider the question of sentence passed 
on the appellant by the learned Chief Presidency Magistrate. 
The position that the appellant will now in due course be proceeded 
against in the exercise of the disciplinary jurisdiction of this 


(1) (igrg) I. L. R. 41 Cale. S44, 
(a) (1924) 29 C. W. N. 492, 
(3) L. R. (1914) A. C. 221 + (1913) 18 C. W. N. 98. 
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Court, as mentioned in the Rule issued by a Special Bench of 
this Court on the 6th June, 1933, cannot be ignored; and we 
think that when we come to consider the question of punishment, 
we ought to take into consideration the age of the appellant, 
his antecedents, as also the fact that the money which he misappro- 
priated temporarily, was made good. In view ofall these consi- 
derations, and taking into account also that the name of the appel- 
lant may be struck off the roll of attorneys, or in the alternative he 
may be suspended from practising as an attorney,—-the ends of 
justice, will, in our judgment, be met, if the appellant 1s sentenced 
to one month’s simple imprisonment and a fine of Rs. 1000 in 
default, simple imprisonment for another month. This is the 


‘sentence we pass on the first count mentioned in the charge on 


which the appellant was tried ; no separate sentence for the second 

count is called fur, in the circumstances of the case. l 
The conviction of the appellant is affirmed, and the sentence 

passed on him by the learned Chief Presidency Magistrate, 


. Calcutta, is modified in the manner stated above. With the above 


modification as to the sentence this appeal is dismissed, The 
appellant must surrender to his bail bond, and serve out the sen- 
tence passed on him by this Court. . 


| 


S. K. R 4 i " Appeal dismissed, 


CIVIL REVISION. 


Before. Mr, Justice 5. €, Mallik and Mr. ee RB. Jaek 


BENODE BEHARI CHATTERJEE | AND OTHERS 
Y. 
l GIRINDRA NATH ROY CHOUDHURY AND oTHers,* 


N 


Bengal Municipal Ati y XV of 1932 B. C.), Sections 50, 37, 38- and 39-—Election 
of Commissioners~ Application for declaring a candtdate duly éhected — 
Such candidate not a petitioner—Application, if maintainable. 


From ‘the wording of Section 39 of the Bengal Municipal Act, which ad 


* Civil Revision Case NO. 1155 of en against the order of Ð. P. Pal, Esq., 
Subordinate Judge, Faridpur dated the goth June, 1933. 
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CIVIL. to the counting of votes it is quite clear that an election of Commissioners in that 
1934. respect can be questioned only where the petitioner is a candidate himself and 
banas disputes the election, The fact that one of the petitioners happens tobe a can- 


Benode Behari didate does not help the other candidate disputing the election. 
Chatter jee one | sih 
v. Application under Section 36 of the Bengal Municipal Act, 
Girindra Nath Roy i | SH 
Choudhury. The material facts appear from the judgment. 


ih Messas. Atul Chandra Gupta, Jogesh Chandra Roy and Promode 
Kumar Ghosh for the Petitioner, 


Dr. S. Co Basak and Mr. Bhugendra Chandra Roy Chaudhury 
for the Opposite Party. 


The judgment of the Court was as follows: 


January, 31.) Jack, J. :—This is a rule calling upon the opposite-party to 

— show cause why the order of the Subordinate Judge in connection 
with an application under Section 36 of the Bengal Municipal 
Act should not be set aside. The application was made in connec- 
tion with an election of commissioners by three of the voters..and 
one of the candidates. The Subordinate Judge heard the applica- 
tion under Section 37 and dismissed it on the ground that it had 
not been made as required by Section 39. The ground on which 
the application was made was that the number of votes had not 
been correctly recorded. The votes were counted 3 times. On 
the first occasion opposite party No. 2 obtained 127 votes and 
opposite party No. 5, 131 votes. On the second occasion opposite 
party No. 2 obtained 130 votes and opposite party No. 5, 131 
votes. On the third occasion opposite-party No. 2 obtained 128 
votes and opposite party No. 5, 127 votes. 

It is contended that inasmuch as there was TEA candidate 
ie, Opposite party No. 5 who had obtained more votes than 
opposite-party No. 2, the latter was wrongly declared to be duly 
elected. The present application was made for a declaration that 
opposite party No. 5 should be declared elected instead of oppo- 
site party No. 2. The learned Subordinate Judge held that this 
being a matter coming under Section 39 of the Bengal Municipal 
Act it was not maintainable inasmuch as opposite-party No. s 
was not one of the petitioners, Section 39 states “If in any case 
to which Section 38 does not apply the validity of an election is 
in dispute between two or more candidates, the Judge shall after 
| a scrutiny and computation of the votes recorded in favour of 

each such candidate declare-the candidate who is found to have 
the greatest number of valid votes in his favour to have been 
duly elected.” The learned Judge, accordingly, held that as this 
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was not the care where: the election is in dispute between two or 
_more candidates Section 39 has no application. Tor the petitioner 
it is contended that it is clear from Section 39 read with Sections 36 
and 37 that it was not intended that Section 39 should be limited 
to cases in which the disputing candidate was the petitioner. It 
is.clear that under Section 36 any voter may file a petition ques- 
lioning the election, and the grounds on which the election can 
be questioned are referred to in Sections 38 and 39. Section 37 
states “Where a petition has been filed under Section 36 the 
District Judge or Subordinate Judge may, after holding such 
enquiry in accordance with the prescribed procedure as he deems 
necessary and subject to the provisions of Sections 38 and 39 
pass an order. confirming or amending the declared result of the 
election or setting the election aside.’ If the contention made 
on behalf of the petitioner is given effect to it would mean that 
the words in Section 39 ‘ Between two or more candidates’ should 
be omitted, as it seems quite clear that the only meaning 
which can be attached to the words in dispute between two or 
more candidates is that tle dispute must be between candidates 
who are contesting the:election. The factthat any voter can question 
the election does not mean that any voter can question it under 
Section 39. In Section 38 there are many points on which the 
election can be questioned. But it is quite clear from the wording 
of Section 39 which refers to the counting of votes that the election 
can only be questioned in that respect where the petitioner is the 
candidate himself and disputes the election. The fact that one 
of the petitioners before us ‘happens to be a candidate does not 
help him inasmuch as the dispute is not between himself and any 
of the other candidates. It is, therefore, clear that the learned 
Subordinate Judge was quite right in holding that this Dane 
was not maintainable. 

Tke other ground on which the decision of the learned Judge 
is sought to be assailed is that the decision is final under 
Section 37 and Section 43 of the Act. There seems to be no 
doubt that where the Judge refuses to exercise jurisdiction under 
Section 37 this Court has always power in revision. However, on 
the merits and on the ground that Section 39 makes this applica- 
tion untenable this rule must be discharged with costs--hearing- 
fee one gold mohur. 

Mallik, J.—I agree that the rule should be discharged on the 
ground that Section 39 had no application the case. 

P. R. _ Ryle discharged. 
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APPELLATE CIVIL. 
Before Mr. Justice M. N, Mukerji. 


KARIMANNESSA BIBI 
Y. - 6 se 
JURAN MONDAL AND OTHERS." 


Appeal, competency of—One appellant defendant dies during pendency of 
Appeal—No substitution in his place—Cietl Procedure Code (Act V of 1908), 
Order gi rules 4 and 953—Weakness of defendant's case, if can stiengthen 
plaintif s case. 

It is clear from the provisions of order 41 rule 4 of the Civil Procedure Code 
that where a decision of a Court proceeds upon a ground common to all the 
defendants, appearing as well as non-appearing it is within the compe’ency of 
one of the defendants to challenge that decision in an appeal taken by him even 
though the other defendants are not parties thereto. 


The Appellate Court has the power under order 41 mle 33 of the Code of 
Civil Procedure to deal with a case in such a manner as to adjust the rights ot 
all the parties. - l i 

The weakness of the defendant's case cannot add to the strength of the 
plaintiff's case. ; i 

One of the two defendants mbo kad appealed fiom the decision of the trial 
Court had died during the pendency of that appeal in the lower Appellate Court 
and nobody else was substituted in his place atter his death. An express order was 


made by the Court that the appeal in so far as the deceased appellant was 
concerned bad abated. 


Held that the appeal before the lowe: Appellate Court was not incompetent 
on that ground. 


Appeal by the plaintiff, 

Suit for declaration of title and confirmation of possession, 
Syed Nausher Ad for the Appellant. 

Mr. Jyotish Chandra Banerjee for the Respondent. 

The material facts appear from the judgment. 

The judgment of the Court was as follows + 


This is an appeal by. the plaintiff who had instituted AR ‘for 
declaration of title to certain ‘landá and for confirmation of her 
possession therein on a finding that the settlement records in which 


* Appeal from Appellate Decree No. 1961 of 1950 against the decree of 
Mr. Naranath Mukherjee, Additional Subordinate Judge of Jessore dated the 16th 


of April, 1930, reversing that of Mr. E. Rahaman ; Mansiff, 2nd Court at Narail, 
dated the asth June, 1928. 
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the defendants’ possession had been recorded were wrongly made, Aya 

The Munsiff decreed the suit but the decision had been reversed - 1932. 

by the Subordinate Judge who had dismissed it. "Karimannessa Bibi 
Two grounds have been taken in support of this appeal. The juran Mondal. 

first ground relates to the competency of the appeal before the — 


lower Appellate Court in view of the fact that one of the two 
defendants who had appealed from the decision of the trial 
Court had died during the pendency of that appeal and in his place 
no body else having been substituted after his death there was 
an express order made by the Court that the appeal in so far 
as the deceased appellant was concerned had abated. The argu- 
ment is that haying regard to the fact that the decree which had been 
obtained by the plaintif in the trial Court as against the deceased 
defendant remained a good decree it was obligatory om the lower 
Appellate Court to dismiss the appeal altogether, because other- 
‘wise there might be two conflicting decrees in the case. This 
argument, I am afraid, it is not possible for me to accept, because 
the decision of the trial Court had proceeded upon a ground 
‘common to all the defendants appearing as well as non-appearing 
and it was entirely within the competency of one of the defendants 
to challenge that decision in an appeal taken by him even though 
the other defendants were not parties thereto. This is clear from 
the provisions of order 41 rule 4 of the Code and in any event the 
Appellate Court has also got the power under order 4r rule 33 of the 
Code to deal with a case in such a manner as to adjust the rights 
of all the parties concerned in it. ‘This contention, in my opinion 
cannot prevail. ; 

The second ground urged is that the findings of the Subordi- 
nate Judge are not satisfactory and do not purport to decide the 
case in all its aspects. The trial Court found that the plaintiff's 
tenancy had been establisbed and her possession through Bargaits 
had been satisfactorily proved by her witnesses, that the possession 
of the defendants which bad been recorded in the Settlement 
Khatian was not established, and that the correctness of the said 
Khatian had been sufficiently rebutted. The Subordinate Judge 
has dealt with all the witnesses examined on behalf of the plaintiff 
one by one, and he has held that the jote which the plaintiff 
obtained from her landlord was not a Jdonafide one, that the 
landlord by that patta let out to the plaintiff lands of which he 
was not in possession at the time, that the story of the landlord 
having taken khas possession at sometime or other is entirely 

“false, and tbat plaintifs possession had not been proved. He 
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has expressly found that on all these circumstances, that is to say, the 
circumstances referred to above, the plaintiff never possessed the 
land in suit or pay any rent for it, and that the Settlement -Khatian 
was not rebutted. The learned Judge has added a further finding 
of the effect that there was no evidence to show the plaintiff's 
possession within y2 years of the suit. Mr. Nausher Ali has not 
been slow to take advantage of the error in the Subordinate Judge’s 
judgment, in so far as the learned Judge said that there was no 
evidence. This, however, is merely an imperfect way of expressing 
that there is no reliable evidence. It is quite true that the finding 
of the Subordinate Judge as regards the title of the defendants is 


a ‘ > > . \ 
of a very halting nature and were this a case in which it was 


necessary for the Court to come to an affirmative conclusion as 
regards -the rights of the defendants to remain on the lands the 


.Cout ought to have been very slow to make an award in their 


favour., But the weakness of the defendant’s case cannot add to 
the strength of the plaintiff’s case. 

_In view of the findings at which the Court of appeal below has 
arrived it is not possible to interfere with its decision. The result 
is that this appeal must be dismissed with costs. 


P, R Appeal dismissed, 


Before Mr. Justice D. C. Patterson, 


HEM CHANDRA BHADURI AND OTHERS 
l 0. 
PURNA CHANDRA SARKAR AND orurrs.* 


Fudgment not inter partes—~Lfect—Discussing the basis of judgment. 


In recent years the tendency has been to admit a previous judgment which 
was not infer partes in evidence, under certain circumstances and for certain 
limited purposes, under the provisioas of Section 43 read with Sections 11 and 13 
of the Indian Evidence Act, 


Gopi Sundari Dassi v Kherede Gobinda Chowdhury (1) referred to, 


~ Appeals from Appellate Decrees Nos. 1696 and 1697 of 1970, against the 
decrees of Baku Nripendra Nath Guha, Subordinate Judge, 2nd Court, of Pabna, 
dated the 6th January, 1630, modifying those of Moulvi Velayet Hossain, 
Additional Munsiff. Sirajgunj, dated the 26th March, 1929. 

(1) (1923) 28 C. W. N. 942. 


Tk; 


Vou. LIK.) HIGH COURT, 


Such `a judgment does ‘not operaie as 1esjudicata ; ‘it “is tobe takèn-into 
consideration along with other evidence, if indeed any other evidence exist. 


It ig not a proper way of seals with a judgment interpartes, to discuss tho 
basis of its decision, 


a 


Appeals by the dnimi, i i i Co g 
Suits for recovery of possession. | 
Tbe material facts appear from the judgment. 


Messrs. Jatindra Nath Sanyal and Probodh Nath Sanyal for the 
Appellante. - a 


Mr, Bansori Lal Sarkar for the Respondents. - - 


The following judgment was delivered : : 


k 


The lands that form the subject matter of the suits out of 
which these appeals arise, are situated in Mouzi Jagtala which 
at one time constituted or formed apart of a Putni Taluk. Asa 
result of a Partition by the Civil Court, this Putni Taluk was 
split up into a number Sahams, and possession was delivered in 
accordance with the partition thus effected in or about the year 
1894. During the pendency of the partition proceedings in the 
Civil Court, one of the co-sharer Putnidars, namely Ishin Chandra 
Sarkar, granted a Dur-putni lease of his undivided 2% gandas 
share inthe Putni to one Dina Bandhu Bhaduri, and it appears 
that some of the otber co-sharer Putnidars also granted Dar-putni 
lease of their respective shares at or about the same time. Asa 
result of the partition Saham No. 6 was allotted to the plaintiffs’ 
predecessor-in-inte rest Ishan Chandra Sarkar, and Dina Bandhu, 
and after his death his sons Saroj Bandhu and Kumud Bandhu, 
thereupon entered into possession as DarPutnidars. In conse- 
quence however of certain defects in the map and Chitta on which 
the partition was based, dispute arose between the Dar-putnidars 
of Saham No. 6 and the Darputnidars of the two adjoining Sahams, 
Nos. 9, and 14, and this dispute formed the subject-matter of 
certain proceedings in the course of the “Petty Settlements” of 
Sahams Nos. ọ and 14 that were commented at the instance of 
the Putnidars of those Sahams in or about the year r90y. The 
final publication of the record-of-rights of Saham No. 9 took place 
onthe 27th March, 1907, and the final publication of the record- 
of-rights of Saham No. 14 took place on the 24th July, 1907. 

In the course of the Petty Settlement of Saham No. r4, certain 
plots of lands were treated as appertaining to Saham No. 6, and 
were therefore excluded from the record-of-rights of Saham No. 
14. The Dar-Patnidars of Saham No. 14 accordingly instituted 
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proceedings under Section 106 of the Bengal Tenancy Act with 
aview to having the record-of-rights corrected, the proceedings 
in question being numbered as Suits Nos. 1 and 7 of 1908. These 
suits were decreed by the Assistant Settlement Officer on the 2rst 
March, 1908, but were dismissed on the 4th April, 1910, asa 
result of appeals to the Special Judge. The result of the order 
ofthe Special Judge allowing the appeals ought to have been the 
exclusion of the lands covered by the suits in question from the 
record-ofrights of Saham No. 14, but through some mistake the 
corrections made by the Assistant Settlement Officer in favour 
of the Dar-putnidars of Saham No. 14 were allowed to stand, with 
the result that the Dar-putnidars of Sabam No. 14 were somehow 


. able either to obtain possession, or to maintain their existing 


possession, of the lands in question, in spite of the fact that the 
settlement records were, (or ought to have been if it had not been 
for the mistake above referred to), against them. 

In respect of certain other plots of lands which the Dar- 
putnidars of Saham No. 6 had unsuccessfully claimed in the course 
of the Settlement proceeding as appearing to their Saham, the 
latter instituted two suits in the regular Civil Courts for declara- 
tion of their title and for confirmation or recovery of possession. 
One of these suits was instituted in January, 1908, and was sub- 
sequently re-numbered as suit No. 364 of 1914, while the other 
one was instituted in March, 1913, and was subsequently re- 
numbered as Suit No. 365 of rgrq. In Suit No. 364 the principal 
defendants were the Dar-putnidars of Saham No. 14, and in Suit 
No. 365 the principal defendants were the Dar-putnidars of Saham 
No. 9, the lands to which these two suits related having been 
recorded at the Petty Settlements as appertaining to Sahams Nos, 
14 and 9 respectively. These two suits were tried together, and 
during their pendency the Putnidars, (viz. the plaintiffs in the 
present suit or their predecessors-in-interest) sued the Dar- 
putnidars- (viz. the plaintiffs in those two suits), for arrears of 
rent, and having obtained a decree, they put the property to sale, 
and purchased it in execution on the roth April, rgr5. The sale 
was confirmed on the goth March, 1916, and symbolical posses- 
sion was delivered to the plaintiffs on the 12th January, 1918, 
Inspite of the fact that the Dar-putnidars’ title had been extinguished 
by the sale of the roth April, 1915, the latter were, for some 
reason which is not apparent to me, permitted to proceed with 
their suits which they did but without success, those suits being 
dismissed by the trial Court on the grst March, rorg. It is 
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further a matter fo. surprise that the Dar-putnidars were not only ada 
permitted to prosecute their suits after their title had been extin- 1933. 
guished, but were even permitted to file and to prosecute appeal ia Chandra 
against the decrees by which their suits, had been dismissed. The Bhaduri 
appeals were partially successful, the result being that, by its Purna Chandi 
judgment dated the 9th August, r920, the Appellate Court granted =e 


a declaration in respect of a portion of the lands in suit to the 
effect that the Dar-putnidars’ title had subsisted at the time of the 
suit, but had ceased to exist onthe 3oth March, rgt6, the latter 
being the date on which the present plaintiffs’ purchase in execu- 
tion of the decree obtained by them had been confirmed. The 
suits were however dismissed in respect of the Darputnidars’ prayer _ 
for confirmation of possession or recovery of possession, the reason 
for this portion of the order being of course the fact that the 
Dar-putnidars’ title had been extinguished during the pendency 
of the suits. It should further be observed that what the Appellate 
Court actually did was to decide which tri-junction point should 
be adopted in relaying the Butwara map with a view to ascertain- 
ing whether the lands in suit appertained to Saham No. 6 or to 
Sahams, Nos. 9 and 14, as the case might be, and to direct that the 
plaintiffy’ title be declared to have existed at the time of the suits 
not in respect of any specified plots of land, but in respect of 
such portions of lands in suit as might be found to fall within 
Saham No, 6 on the butwara map being relayed in the prescribed 
manner. 

It is certainly a matter for surprise that inspite of the protract 
ed nature of this litigation between the Darputnidars of Saham 
No. 6 and the Dar-putnidars of Sabams Nos. 9 and r4 the present 
plaintiffs should have taken no, steps to have themselves made 
patties to Suita Nos. 364 and 365, although they had purchased 
the property as far back as the year 1915, 4 years before the suits 
were dismissed by the trial Court, and 5 years before the appeals 
were disposed of. Their case is that they had no knowledge of 
these proceedings, but it is not necessary to consider the truth 
of this assertion, nor to arrive at any definite findings on the 
point. 

The District Settlement commenced in or about the year 1919, 
and the proceedings were not concluded till the year 1922 or there- 
abouts. The record-of-rights as finally published is in favour 
of the present defendants, but this does not in my opinion raise 
any presumption in favour of the principal defendants in respect 
of their Darputni rights as against the present plaintiffs’ alleged 


324 


CIVI p 


fananas ani 


1933, 


Hem Cha ndra 
Bidar 


Purna Chida 
Sarkar. 


THE CALCUTTA LAW JOURNAL, [Vor LIX. 


Patni rights. The fact of the defendants being in possession of 
the lands in suitcame to their knowlelge (so they allege) for, — 
the first time in the year r925, and they thereupon instituted 
the suits out of which these appeals have arisen, on the 16th 
April, 1926. 

The suit out of which Appeal Ne. 1696 of 1930 arises is Suit 
No. 34 of 1928, the principal defendants being the Darputnidars 
of Saham No, 14 and the suit out of which Appeal No. 1697 of 
1930 mises is Suit No. 35 of 1928, the principal defendants being 
the Darputnidars of Saham Ne. 9. In suit No. 34 the lands in 
dispute have been describe] in Schedule Ka, Kha and Ga of the 
plaint. The lands describeł in Schedule Ka are alleged by the 
plaintiffs to have formed pait of the lands in respect of .which 
title was found in favour of the Dar-patnidars in Suit No. 364 
of 14. The lands claimed in Suit Nọ. 35 are alleged .by 
the plaintiffs to have formed the subject matter of Suit No. 
365 of 1914, which was heard and decided along with Suit 
No. 354. The lands described in Schedule Kha of Suit No. 34 
are alleged by the plaintiffs to have formed part of the- land 
to which Suit No. r of 1908 related, and those described in 
Schedule Ga are alleged by the plaintiff to be comprised. within 
the lands which form.the subject matter of Suit No. 7 of 1908. 

In the present procezdings no local enquiry has been held, 
and no attempt has been made to relay the Batwara map with 
reference to the map preparei during the time of the District 
Settlement. The plaintiffs have in fact relied entirely on the judg- 
ment of the trial Court in Suit No. 364 in respect of their claim 
to the lands of Schedule Ka of Suit No. 34 and on the judgment 
of the Appellate: Court in Suit No. 365, (the same judgment as that 
in Suit No. 364), inorder to establish their claim to the lands of 
Suit No. 35, while in respect of the lands of Schedule Kha and 
Ga of Suit No. 34 they have relied entirely on the judgment of 
the Appellate Court in Suits Nog, 1 and 7 of 1908. respectively. 
Some other oral and documenary evidence was produced on the 
side of the plaintiffs, but very little importance appears to haye 
been attached to such evidence by the plaintiffs themselves, and 
no reliance bas been placed thereon by either of the Courts below. 
The position is therefore that the, success or failure of the plaintiffs’ 
suit depends in the first instance on the legal effect of the judg- 
ment referred to above. ` 

What the Courts below did was, in the first, Pea to accept 
the plaintiffs’ contention that the judgments referred to. above 
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were binding on ‘the principal defendants, and were indeed con- 
clusive On the question of title. The Courts below then proceeded 
to consider whether -the plaintiffs had succeeded in showing that 
the lands claimed in the present suits were covered by the judg- 
ments and decrees of the Appellate Courts in Suits Nos. 364 
and 363 of 1914 and in Suits Nos. r and 7 of 1908. -The trial 
Court held that certain parts of the lands claimed by the plaintiffs 
in the present suits, were covered by those judgments and decrees, 
and accordingly decreed both the suits in part. The lower Appel- 
late Court agreel in the main with the trial Court, but modified 
the findings in espect of some of the plots claimed in the 
present suits and alleged by the plaintiffs to be covered by the 
judgments and decrees in the Appellate Court in the previous suits 
referred to above. The principal defendants have now appealed 
to this Court, and have challenged the judgments and decrees of 
the Courts below, mainly on the ground that the plaintiffs have 
failed to prove their alleged title, and also on certain other 
grounds, ; l 

In my opinion both the appeals must be allowed on the first 
grounds referred to above. Both tbe Courts below have treated 
the decisions of the Appellate Court in Suits Nos. 364 and 365 
of 1914 and in Suits Nos. 1 and 7 of ro08, as being binding on 
the principal defendants, the latter having been parties to those 
decisions. They have. in fact, though perhaps not in so mary 
words, held that. those decisions operate as resjudicata on the 
question of title.- I am of opinion that-the Courts below were 
clearly wrong in taking such a view and for various reasons, 


In thé first place the provisions of Section 11 of the Code of Civil 
Procedure do not apply in terms to the proceedings in question 
inasmuch as the present plaintiffs were not parties to the former 
suits. It has been suggested on behalf of the plaintiffs that, the 
latter in some way or other were representatives of the Dar-putni- 
dars af Saham No..6 who were the plaintiffs in Suits Nos, 364 
and 365, and the defendants: in’ Suits Nos. 1 and4.. But it is 
clear from the findings of the Courts, below that--the sale at which 
the plaintiffs purchased the property was rent sale, and that what 
the, plaintiffs got by the purchase was the Darputni itself and not 
merely the, right title and interest-of the judgmentdebtors. Both 
the. Courts below have found: on a considerdtion of ‘the entire 
evidence, including the sale certificate, that the proceedings which 
resulted in the purchase of the property, were proceedings - between 
the entire body of landlords and the entire-body of tenants, and 
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this is a finding of fact which cannot be called in question in this 
Court. The Darputni right having been acquired by the Putni- 
dars, they have merged in the Patni right, and this being so, it 
must be held that these suits have been brought by the plaintiffs 
solely in their capacity at Patnidars, and not in any way as the 
representatives or succesgors-ofinterest of the former Darputni- 
dars. Moreover even if by their purchase the plaintiffs had only 
acquired the right title and interest of the Darputnidars and even 
if it were held that there had been no merger and that the 
plaintiffs were entitled to the benefit of the findings on the question 
of title arrive] at on appeal in Suits Nos, 364 and 365, the plain 
tiffs would not be entitled to a decree for possession in the present 
proceedings, inasmuch as it was held on appeal in Suits Nos. 364 
and 365 that the .Darputnidars were not entitled to a decree for 
possession. The plaintifs cannot have it both ways:—they 
cannot as representing the Darputnidars, get the benefit of the 
decision on the question of title arrived at by the Appellate Court 
in Suits Nos. 364 and 363, without at the same time being debarred 
from obtaining possession under the terms of the very judgment 
and decree in which that decision was incorporated. Again it is 
abundantly clear that if the Darputnidars had been unsuccessful 
in Suits Nos, 365 and 36; of 1914, or in Suits Nos. 1 and 7 of 
1908, the plaintiffs as patnidats, would not have been bound by 
the decisions arrived at in those suits not having been parties there 
to. For these and other reasons it must be held that the judgment 
and decrees referred to above do not operate as resfudicata in 
respect of the present proceedings, and the principal defendants 
in the present proceedings, although they were parties to the 
former proceedings, are in no way bound by the decisions arrived 
at in those proceedings. 

It has been further contended on behalf of the appellants that 
if the judgment and decrees in Suits Nos. 364 and 365 of 1914, 
and in Suits Nos, 1 and 7 of 1968, do not operate as zesjudicata, 
they are not admissible in evidence at all. It appears to have 
been at one time held by this Court that :a previous judgment 
which was not interpartes could not in any circumstances be 
admitted in evidence in any subsequent proceedings,—-Vide Gugju 
Lall v, Fatteh Lali (1) and Surendra Nath Pal Chowdhury vi Brojo 
Nath Pal Chowdhury (2). It was however pointed out by a Full 


(1) (1880) L L. Re 6 Cale. 171 F. B, 
(a) (1836) L L, R. 13 Cale. 352. 7 
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Bench of this Court in Tegu Khan v. Rajani Mohan Das (1), 
that those, decisions had been materially qualified by the observa- 
tions made by their Lordships of the Privy Council in Ram 
Ranjan Chakerbati v, Ram Narain Singh (2), and in, Bitto Kunwar 
v- Kesho Pershad (3) and in recent years the tendency has been 
to admit such judgments in evidence, under certain circumstances 
and for certain limitetl ,purposes, under the provisions Section 43 
of the Indian Evidence Act read with Sections rz and 13 of that 
Act, Vide—the decision of this Court in the case of Gopi Sundari 
Dasi v. Kherod Gobinda Chowdhury (4). This being the present 
state of law it seems to me that the judgments in question have 
been rightly admitted, and that although they do not operate as 
resjudicata, they ought to be treated as pieces of evidence to be 
used for certain limited purposes, and to be taken into considera- 
tion along with the other evidence, if indeed any other evidence 
exists, The lower Appellate Court has however gone for beyond 
this, and has discussed, for example the basis of the decisions 
arrived of by the Appellate-Court in Suits Nos. 364 and 365, and 
has come to the conclusion that the reasons given in the judgment 
of that Court in support of its decision were sound, and that the 
decision arrived was the right decision, This is clearly not the 
proper way of dealing with a judgment not interpartes, which does 
not operate as resjudicata, and which has been received only for 
certain limite d purposes. 

I have indicated above the very peculiar nature of the decision 
arrived at by the Appellate Court in Suits Nos, 364 and 365; 
and it seems to me that having regard to the circumstances in 
which that decision was arrived at, and nature of the decision 
itself, it is of no value whatever in arriving at a decision regarding 
the present plaintiffs’ title to the lands described in Schedule Ka 
of Suit No. 34 or to the lands to which Suit No. 35 relates. 

As regards the efect of the decision of the Appellate Court 
in Suits Nos. r and 7 of 1968, this was merely a decision on the 
question of possession, and its effect was the same as an entry in 
the record-of rights regarding possession, that is to say, its effect 
was to entitle the Darputnidars of Saham No. 6, who were the 
principal defendants in those suits, to the benefit of the presump- 
tion regarding their possession that would have agisen out of an 


(1) (1835) 1. L. R. 25 Cale. 522 F. B. 

(3) (1894) 1, L. R. 22 Cale. 533; L. R. 231], A, 60, 
(3) (1897) L. R .agd A 10;], L.R, 19 All, 297. 
(4) (1933) 28 C. W. N. 942. 
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entry recorded in their. favour in the finally published record-of- 
rights. “Phis presumption would however have been of little value 
to the Darputnidarg‘in respect of the question of their ¢//e to the 
lands covered by that decision, and the decision is in ‘my opinion 
of no value whalevér so far as the present plaintiffs, who are the 
Darputnidars, are concerned. $ 

- The result is-that the plaintiffs must be held to bave. failed to 
establish their title; and for this reason alone their suits must be 
dismissed. .In these circumstances itis not-necessary to consider 
the other points that have been urged on behalf of the appellants, 
On the questions of limitation, acquisition of title by adverse 
possession, and absence of notice under Section 167 of the Bengal 
Tenancy Act, I miy however remark that those points have been 
decided in favour of the plaintiffs by both the Courts below. and 
I see no reason to doubt the correctness of the findings on those 
points arrived at by those Courts. 

The plaintiffs having failed to prove their title, the appeals me 
allowed, the judgments and decrees of both the Courts below are 
set aside and both the suits are dismissed with-costs in all Courts. - 

Leave to appeal under Section 15 of the Letters Patent has 
been asked for and refuse], 


A T, M, Wi Appeals allowed : Suits dismissed, 


Before Mr, Justice S. N. Guha and Mr, Justice C. Bartley. - 


IJOGESH CHANDRA MUKHERJEE 
Ue i 
RAI BEHARI LAL MITRA BAHADUR AND OTHERS,* 


Compromise decree—Binding effect—Stranger, if can challenre—Registration— 
Creation of Howla right. 


A party toa dectee, even if it were a collusive deciee, is bound by it; and 
neither of the parties to a compromise decree, even though it were collusive, 
can escape its consequence. I! may be open’to a third party affected by a collu- 
sive decree to challenge the same, bat not any of the parties to the decree. 


* Appeal from Appellate Decree No. 1441 of 1930, agalnst the decree of 
Ashutosh Ghose Esq , Additional District Judge of Backerganj, dated the 19th 
January, 1930, reversing that of Babu Sarada Kumar Sen Gupta, Subordinate 
Judge znd Court, Barisal, dated the 17th September, 1926. 
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A decree passed in terms of compromise evidericed by solenama creating a 
Howla or declaring a Howla right in .the land in suit, filed in Court, which 
related to the subject matter of the litigation, does not require registration to be 
valid and operative in law. 


Appeal by the Plaintiff, 


Suit for recovery of possession and for confirmition of posses: 
sion. 


The material facts appear from the judgment, 


Afessrs. Atul Candra Gupta and Radhika Ranjan Guha for 
the Appellant. l 


Messrs. Jogesh Chandra Roy, Apurba Chandra Mukerjee, Mun- 
matha Nath Das Gupta, Jitentra Nuth Banerjee and swar 
Chandra Chakravarti for the Respondents, 


CAV 
The following ju Jumen t was delivered : 


This is an appeal by the plaintif in a suit for recovery of 
possession Of the linds specified in schedule (Gha) and for con- 
firmation of possession of the lands of schedule (ga) of the plaint, 
on declaration of his title to the same. The plaintiff’s claim in 
suit was based upon the solenamas in terms of which a previous 
suit, Ne. 63 of 1913, was disposed of as between the plaintifl’s 
father, and the two sets of landlords, representing the entire in- 
terest in the lands in suit. The contesting defendants, defendants 
Nos. r, 4 and 5 in the suit, resisted the claim of the plaintiff as 
made in the suit. The defendant No. I was the landlord; while 
the defendants Nos. 2, 4 and 5 were persons claiming to be in 
possession of the lanls in suit, holding the same under the land- 
loris. The solenamis on which the plaintiff’s title was based, 
and under which the plaintiff claimed a Aow/a right in the lands 
in suit, were characterisel by the defendants as documents 
fraudulently obtained by the plaintifs father ; they were not acted 


upon, and given effzct to; and they could not create any howla 


right in favour of the plaintiff's father, It was asserted that the 
lands were in the landlord’s Aas possession and from 1298 B.S. ; 
the defendants Nos. 4 ani 5 have been holding the same as tenants 
under the landlords. On the pleadings of the parties, various 
issues were raised for trial in the suit: and the most material of 
these issues for the purposes of this appeal are issues Nos. 9 and 
6 raised in the case. “Is the solenama alleged to have been entered 
into in T. S. No. 63 of 1913 of this Court, between the pliintiffs 
father anl the Zemindar defen lants, legally admussi>le in evidence 
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in this suit? Is it bonafide, valid or binding between the parties ? 
Is the suit barred by the principle of res-judicata ?” ` 

The Court of first instance gave its decision in favour of the 
plaintiff. The plaintiff’s Aow/a right to the lands in suit was 
declared ; and the plaintiff was held entitled to get kras possession 
of (gha) schedule lands; and his possession in regard to (ga) 
schedule lands was confirmed. On appeal by the contesting defen- 
dants, the decision and decree passed by the trial Court in favour 
of the plaintiff, were reversed. The plaintiff’s suit was dismissed 
by the Court of appeal below. The plaintiff has appealed to this 
Court. 

In view of the nature of the controversy between the parties 
it is necessary at the outset to refer to the facts and circumstances 
relating to the solenamas filed in suit No. 63 of 1913, brought by 
the plaintiffs father against the landlords, the Chakrabartis, and 
against Hari Charan and Ledu, amongst others, The plaintufi’s 
claim in that suit was based on osat howla and nimfowla rights 
and il was asserted that the entry inthe record of rights showing 
that the lands were the malik’s Aas lands was incorrect. The 
Chakrabarti defendants in that suit alleged that the lands apper- 
tained to a different e state altogether, thus denying the hile of the 
landlord defendants in the suit. Hari Charan and Ledu, defen- 


dants Nos, 4 and s inthe present litigation, were made defendants ` 


in the suit of 1913, as proforma defendants, on the allegation that 
they had manufactured a kabuliat froma co-sharer landlord The 
suit was dismissed, so faras Hari Charan and Ledu were con- 
cerned, on the ground that the plaintiff in suit No. 63 of 1913 had 
no cause of action against them. The plaintiff’s suit so far as it 
was directed against the Chakrabartis defendants was dismissed, 
and the dismissal of the suit against the Chakrabartis appears to 
have been finally upheld by this Court, on the 4th February, 
1919. Ashas been already indicated, the selenamas were filed 
in Court determining the rights of parties so far as the plaintiff 
and landlord defendants in suit No. 63 of 31913 were concerned. 
The howla right of the plaintiff in that suit was to be declared in 
the lands in suit. It was specifically stated in the solenamas that 
the land “shall continue to be in possession of the plaintiff in 
howla right under the Zemindar defendant.” It was provided 
in the solenamas that if separate kabuliats were not executed the 
petition of compromise “shall be operative against the plaintiff 
as a kabuliat.” The trial Court in its judgment, dated the 10th 
September, 1914, stated that the solenama will govern the plaintiff 


a 
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and the defendants Nos. 1 to 3 representing the Zemindari interests 
atthe time. It was distinctly mentioned that “as regards defen- 
dants Nos. 1 to 3 it is ordered that the compromise made, be 
recorded and a decree be drawn up in terms of the same, so far 
as they relate to the subject matter of this suit.” “Ht may be 
mentioned in this connection that the subject matter of suit No. 
63 of 1913, So far as the lands claimed in the suit was the same 
as the subject matter of the present litigation. A decreé followed 
upon the judgment ; andin the decree drawn up in the suit which 
was signed on the 18th September, 1914, by the Subordinate Judge 
who tried suit No. 63 of 1913, it was ordered that the plaintiffs 
osat howla and nim howla rights be declared as provided by the 
Solenamas: “The plaintiff shall remain bound by the terms of 
the Solenamas filed by the defendants Nos. r to 3.” There were 
appeals to the District Judge and to this Court, directed against 
the decision of the trial Court; but there is no indication whatso- 


ever inthe judgments of the Appellate Courts that the rights of - 


parties recognised by the So/enamas between the plaintiff in the 
suit and the landlord defendants, was challenged or controverted. 
The compromise between the parties concerned had been recor 
ded by the trial Court, and there is nothing contained in the 
judgment of the District Judge or in the judgment of this Court, 
which bears the interpretation that the compromise arrived 
at by the parties was not to be treated as valid and binding, as 
between the parties to the same. Itis no doubt true that the 
terms of compromise were not in accordance with the decision 
ofthe Courts, dismissing the plaintiff’s suit as against the Chakra: 
varty defendants. Keeping the above position in view, could it 
be said the compromise were not recorded and was not given effect 
to either by the District Judge or by this Court, as the final Court 
of appeal. In our judgment, in view of the fact that the compro- 
mise was iecorded in so many words by the Court of first instance, 
in which it was filed ; and there being nothing in the judgments 
of the Appellate Courts which in any way affected the rights of 
patties as recognised by the landlords in favour of the plaintiff’s 
father, it could not be said that the compromise was not recorded, 
and that it was not given effect to, by the Appellate Courts. The 
question of compromise being given effect to by the Appellate 
Courts could not arise, seeing that the parties to the compromise did 
not in any way attempt to challenge the same. The learned Addi 
tional District Judge has characterised the So/enamas in Suit 
No. 63 of 1913 as “mere frauds,” and he has held that they could not 
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confer any title on Protap, the father cf the plaintiff in the present 
case. It appears to us that the landlord defendants having suffered 
a compromise decree to be passed in Suit No. 63 of 1973, by which 
he acknowledged the title of the plaintiff’s father to the lands in 
suit in the manner mentioned therein, he could not be allowed 
to raise the question of the compromise decree being invalid or 
not binding on him. The Chakrabarti defendants were not bound 
by the compromise decree, and they are not parties to the present 
litigation ; but as between the plaintiff and the landlord defendants 
the terms of compromise must be keld to be binding and operative 
on the question of title of the plainuff to the lands in suit. The 
compromise decree was not challenged by any one, much less by 
the landlord defendant at any previous stage as fraudulent, and it 
was not established in this case to be in any way fraudulent, excep- 
ting that inthe course of argument it was sought to be made out 
that the compromise was in fraud of third paities, and therefore 
invalid and inoperative. It may be taken to be well established 
thata party to a decree, even if it were a collusive decree, was 
bound by it; and neither of the parties to the compromise decree, 
even though it were collusive, could escape its consequence. It 
may be open to a third party affected by a collusive decree to 
challenge the same, but not any of the parties to the deciee. In 
the case before us, the Chakrabarti defendants whose interest was 
affected by the compromise decree, are not the parties challenging 
the same; it is the lanilord who entered into the compromise 
with the plaintfl’s father who wants to resile from it As indicated 
above, we are unable to give effect to the defence raised by the 
landlord defendant in the suit, out of which this appeal has arisen, 


* e 4 4 + ~ 
that the compromise decree in suit No. 63 of 1913 was not binding 


and operative as between him and the plaintiff, 

The question of the effect of nomregistration of the sole- 
namas filed in suit No. 63 of 1913, was raised, on behalf of the 
contesting defendants in the suit. It was contended that a perma- 
nent tenure, in the shape of a howla could not be created in favour 
of the plaintiff by a solenama which was not registered. It is 
necessary to consider in this connection that the solenamas 
filed in Court relates to the subject matter of the litigation in 
which they were filed ; and a decree was passed incorporating “the 
terms of the solenamas. If the decree related to the subject 
matter of the suit, as it undoubtedly did, it is difficult to appreciate 
how the solenamas required registration in the matter of recognis- 
ing the title of the plaintiff to the lands in suit, as a howla right. 
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The decree passed in the suit of 1913 did not operate to create Si ° 
a howla lease, but it merely declared the howla right in the lands 1933 - 

in suit, On the recitals contained in the solenamas filed in Court ree dra 
there can be no doubt that there was no present demise, the lands Mukerjee 
were in the possession of the plaintiff in the suit, as mentioned Rai Sahara 


in the solenamas, and they were to remain in his possession as Mitra Bahadur. 
before. There was no permanent tenancy created by the sole- 
namas; there was the pre-existing tenancy, and it was recognised 
by the landlord according to the decree passed by Court which 
incorporated the terms of solenamas filed by the parties concerned. 
The decree passed in terms of compremise eyidenced by solenamas 
filed in Court, which related to the subject matter of the litigation, 
did not require registration to be valid and operative in law; and 
there,is therefore no substance in the contention raised on behalf 
of the defendants that the solenamas creating a howla, required 
registration, and non-tegistration of the solenamas made it impos- 
, Sibla_for the plaintiff to assert his.title to the lands as appertaining 
to a Aowla. 

The plaintiff in the suit, has, in our judgment succeeded in 
establishing his title to the lands, by virtue of the compromise 
decree passed in Suit No. 63 of rg13 ; and it was not open to the 
landlord defendants to question that title. 

The question raised on behalf of the defendants Nos. 4 and 5 
that tne dismissal of Suit No. 63 of 1913 so far as it was directed 
against them, Operated as a bar to the plaintiff’s claim in this 
suit, so far as they were concerne]. The plea of resjudicata 
appears to have been raised on behalf of the defendants Nos. 4 
and 5. As has been mentioned above, the Suit No. 63 of 1913 
was dismissed so far as those defendants were concerned for 
want of cause of action against them. No issue was raised as 
between the plaintiff in the suit :0f 1913 and these defendants, 
and there was no decision which could operate as resjudicata 
against the plaintiff in the present suit.- We are therefore unable 
to appreciate how the question of res-judicata could be raised on 
behalf of the defendants Nos. 4 and 5 seeing that Suit No. 63 
of 1913 was dismissed so far as they were concerned, for want 
of cause of action. It appears however that the defendants 
Nos. 4 and 5 ‘claimed to be in possession of the lands in suit 
from 1298 B.S., holding the same as tenants by virtue of settle- 
ment obtained from the landlords. This part of the case requires 
investigation by the Court of appeal below ; and the case has there- 
fore to be sent back to the lower Appellate Court for a decision 
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of the question whether the defendants Nos. 4 and 5 had sucha 
title in them to be on the lands in suit, as could stand in the way 
of the plaintiff’s recovering poseession of the same, as claimed in 
‘the suit. 

In the result the appeal is allowed. The decision of the 
Court of appeal dismissing the plaintiff’s suit is set aside. The 
plaintiff is held to have establised his howla right in the lands 
in suit as against the landlord defendants, and is entitled toa 
decree to that estent. The plaintiff’s howla right to the lands 
in suit being declared, as a consequence of the decision arrived at 
by us ‘on the question of title as between the plaintiff and the 
landlord defendants in the suit. The case is remanded to the 
lower Appellate Court for decision on the question as to whether 
the plaintiff is entitled to recover possession of the lands in suit 
from the defendants Nos. 4 and 5. The decision on remand is to 
be given on the materials already on the record, 

The appeal is allowed, the case is remanded. The plaintiff. 
appellant is entitled to bis costs against the landlord defendants 
in the suit, in all the Courts. Cost aa between the plaintiff and 
the defendants Nos, 4 and 5 in the suit will abide the result on 
remand. 


A, TAL Appeal allowed : case remanded, 
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PRIVY COUNCIL. 


PRESENT : Lord Ma:millan, Sir John Wallis and Sir George 
Lowndes. 


SIR RAJENDRA NATH MUKERJEE AND OTHERS. ° 
i 0. 
THE COMMISSIONER OF INCOME TAX, BENGAL. 


[ON APPEAL FROM THE HicH Court or JUDICATURE aT Fort 
WILLIAM IN BENGAL. | 


Indian Income Tax Act (XI of 1922) Sec. 3.$-—-Income which has " escaped’? 
assessnient—dinterpretation of Sec. 34—No time limit for making assess« 
ment—Validity of assessment made or completed after expiry of the tax 
year. 


Ordinarily, and apart from the two cases coming within the purview of 
Section 34 of the Indian Income Tax Act, 1922, (viz. (1) where income hes 
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escaped assessment in any year, and (2) where income has been dssessed at too 
low a rate in any year), there is no time limit prescribed, or necessarily implied, 
in the Act within which an assessment must be made or completed; and an 
assessment made after the expiry of the tax year is valid. 


Semblis; Even in the two cases to which Section 34 applies, if a notice 
is served within one year after the expiry of the tax year, the subsequent assess- 
ment or re-assessment may be made at any time and not necessarily within the 
year following the tax year. ' i 


The expression “has escaped assesement ’ in Section 34 cannot be read as 
equivalent to “ has not been assessed,” nor can income which has already been 
duly returned (under Section 32) for assessment be said to have “escaped ” 
assessment within the statutory meaning merely because the assessment on income 
so returned was not made (under Section 23) within the tax year, 


Income has not " escaped ”?” assessment within the meaning of Section 34 
if there are pending at the time proceedings for the assessment of the assessce’s 
income which have not yet terminated in a final assessment thereof. 


In ve Lachhi+vam Basantlal (1) approved. 


Appeal No. 85 of 1932 from a judgment of the High Court 
Calcutta (Rankin, C.J., C. C. Ghose and Buckland, JJ), dated the 
18th February, 1932 on a reference of questions of law made by 
the Commissioner of Income Tas under Section 66 of the Indian 
Income Tax Act. 

The appeal raised the question of the true interpretation of 
Section 34 of the Income Tox Act, and particularly of the expres- 
sion “ has escaped assessment ” in that section. 

The assessment on the appellants was made under Section 23, 
sub-section (1) on the Sth November, 1930 for the year 1927-28 
in pursuance of a notice under Section 22 issued on the 7th April 
1927, and they contested the validity of that assessment on the 
ground that as the income for the year 1927-28 was not assessed in 
that year, such income had “escaped” assessment in that year 
and could only be made liable to tax after the expiry of the year 
1928-29 by a notice under Section 34 issued within the year 
1928-29, and that no such notice was ever issued. 

The High Court overruled the appellants’ contention. The 
learned Chief Justice (Hankin C. J.) who delivered the judgment 
of the Court, said: “The assessees contend that the Act requires 
every assessment to be completed within the year of assesment: 
otherwise, so they maintain, the assessee either escapes tax 
altogother or the Income Tax Officer must begin proceedings afresh 
under Section 34 by service of notice under Section 22 (2)—that 
is, by a fresh demand fora return of income. This contention is 


(1) (1930) I L. R. 5$ Cale. 909. 


Sir Rajendra Nath 
Mukerjee 


v. 
The Commissioner of 
Income Tax, Bengal. 


maan batan 


P.C, 
j 1933. 
San masan 
Sir Rajendra. Nath 
Mukerjee 
v 


The Commissioner of 
Income Tax, Bengal 


December, 7. 





THE CALCUTTA LAW JOURNAL. [Von LIX. 


said to’ be based upon a consideration of Sections 34, 35 and 50 
of the Act, but in my opinion it is altogether baseless. The Act 
nowhere says that an assessment must be completed within the 
year of assessment ; so far as completion is concerned there is no 
time limit. The initiation of proceedings for assessment may 
however be subject to the time limit impos:d by Section 34.” 


A, M. Latter, K. C. and H. C. Marks for the Appellant. 
Dunne, K. C. and Reginald Hills for the Respondent. 
Their Lordships’ judgment was delivered by 


Lord Macmillan :—On the Sth November, 1930, the income 
tax officer for District V, Calculla, made an assessment order on 
Burn & Co., an unregistered firm carrying on business in Calcutta, 
assessing them to income tax and supertax for the year 1927-28, 
under section 23 (1) of the Indian Income Tax Act, 1922. The 
Main question in the present appeal, in which the individual 
partners of Burn & Co. are the appellants, is whether it was com- 
petent to make this assessment on the firm after the expiry on the 
3rst March, 1928, of the year in respect of which the assessment 
was made. 


The explanation of the delay in making the assessment is as 
follows. It appears that towards the end of the year 1926-27 the 
partners of the registered firm of Martin & Co., which also carried 
on business in Calcutta, purch ased the business and assets of Burn 
& Co. The purchase was effected not by or on behalf of the 
firm of Martin & Co., but by the partners of that firm as individuals 
who contributed funds for the purpose proportionally to their shares 
in Martin & Co, and becams partners in Burn & Co. with the same 
shares therein as they held in Martin & Co. In the year 1927-28 
Martin & Co, was a registered firm while Burn & Co. was unregis- 
tered. Under the Income Tax Act registered and unregistered 
firms are differently texed in various important respects. 


On the yth April, 1927, the income tax officer. of District I 
issued a notice to Burn & Co, under section 22 (2) calling fora 
return of their total income for the year to the 31st March, 1927, 
with a view to assessing them for the year 1927-28. A similar 
notice was issued to Martin & Co. on the 8th April, 1927, by the - 
income tax officer of District I]. When they issued these separate 
notices the income tax officers were unaware that the-business of 
Burn & Co, had been bought by the partners of Martin & Co. 
On the 24th September, 1927, Martin & Co. made a return of their 
total income in compliance with the notice issued to them in April, 
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and on tke 13th January, 1928, Burn & Co. made their 1eturn. 
Meantime the purchase of the business of Burn & Co. by the 
partners of Martin & Cc. having come to the knowledge of the 
income tax authorities, Burn & Co.’s file was transferred to the 
officer dealing with District IJ, and on the 25th February, 1928, 
“he made an assessment on Martin & Co, in respect of the combined 
incomes returned by Martin & Co. and Burn & Co, on the footing 
that the business of Burn & Co. had become a branch of the 
business of Martin & Co. 


Martin & Co, appealed against this assessment, and after’ 


sundry procedure, which reed not be detailed, the High Court, 
on the 16th May, 1920, held that the income of a registered firm 
cannot for the purposes of the Act be aggregated with the income 
of an unregistered firm, but that the income of each must be 
separately assessed, irrespective of the fact that the persons in- 
terested in the profits of both concerns are the same. Before 
pronouncing this decision, the High Court had, by a reference 
back to the Commissioner, ascertained that the business of Buin 
& Co. had been bought, not with any funds belonging to Maitin 
& Co., but with other funds belonging to the individuals who were 
the partners in Martin & Co., and that the intention of the pur- 
chasers was to embark on a separate venture unconnected with 
Martin & Co. 

In consequence of this decision the assessment which had 
been made on Martin & Co. was amended by the elimination 
therefrom of the income returned by Burn & Co., and on the 
8th November, 1930, an assessment, being the assessment under 
appeal, was made on Burn & Co. on their income as returned by 
them on the r3th January, 1928. The partners of Burn & Co. 
appealed against this assessment to the Assistant Commissioner, 
by whom it was confirmed. They ther, under section 66 (2), 
required the Commissioner to refer certain questions of law to 
the High Court. ‘The questions as framed by the Commissioner 
and referred by him, were as follows :—~ 

“t, Whether the assessment made under section 23(1) on the 
petitioners on Sth November, 1930, for the year 1927-28 in pursu- 
ance of the notice under section 22(2), issued cn them cn 7th 
April, 1927, was a legal assessment? 

2, Whether yioceedings can now lie against Messrs, Burn & Co. 
in view of the fact that final and conclusive asressments bave now 
been made on Messrs, Martin & Co. and on their individual 


partners ? 
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3. Upon a true .construction of the Indian Income Tax Act 


` must not any assessment be completed within the year of assess- 


ment or in the event of such assessment not being so completed, 
is not the only remedy opento the income tax authorities to pro- 
ceed under section 34?” 


The High Court answered the first and second questions in the- 


affirmative and the third question in the negative, whereupon the 
present appeal was taken. 

The argument of the appellants was that on a sound con- 
struction of the provisions of the Income Tax Act it is incompetent 
to make any assessment to tax after the expiry of the year for 
which the tax is charged except in the cases provided for in 


-section 34. That section played so important a part in the debate 


that it may be well to quote it in full ;s— 


“94, Iffor any reason income, profits or gains chargeable to 
income tax has escaped assessment in any year, or has been 
assessed at too low a rate, the Income Tax Officer may, at any lime 
within one year of the end of that year, serve on the person liable 
to pay tax on such income, profits or gains, or in the case of acom- 
pany on the principal officer thereof, a notice containing all or any 
of the requirements which may be included in a notice under sub- 
section (2) of section 22 and may proceed to assess or re-assess 
such income, profits or gains, and the provisions of this Act shall, so 
far as may be, apply accordingly as if the notice were a notice issued 
under that sub-section : 


Provided that the tax shall be charged at the rate at which it 


-would have been chargei had the income, profits or gains not 


escaped assessment or full assessment, as the case may be. ” 

The appellants were not able to point to any express provi- 
sion of the Act limiting the time within which an assessment 
must be made. In particular, section 23, under which the assess 
ment in question purports to have been made, contains no such 
limitation. They relied, however, on inferences which they 
sought to diaw from other sections of the Act, and especially from 
section 34. The language of the Act is no doubt naturally suited 
to the normal case of taxation carried through all its processes 
within the compass of the tax year, but their Lordships do not 
find in any of the sections to which they were referred, apart from 
section 34, any provisions which would justify the importation 
into the Act of an implied prohibition against the making of an 
assessment after the expiry of the tax year. Nor does section 34, 
when it is examined, support the appellants’ contention, That 


Y 


VoL. LIK, | PRIVY COUNCIL, 


section applies to two cases, viz.,(t) the case where income has 
escaped assessment in any year, arid (2) the case whera income 
has been assessed at too low arate in any year. In either of 
these cases a notice calling fora return may be issued and an 
assessment or re-assessment may be made of such income as has 
escaped assessment or has been assessed at too low arate in the 
tax year, but such notice may be served only within one year 
after the expiry of the tax year. The inferences which the appel- 
lants asked their Lordships to draw from those provisions were: 
(1) that it is only in the cases to which section 34 applies that an 
assessment can be made after the expiry of the tax year, and (2) 
that if a case does fall within either of the cases to which 
section 34 applies, no assessment can be made after the expiry of 
the tax year unless it is made within the year following the tax 
year, or at least unless a notice calling for a return is made within 
the year following the tax year. 


It will be observed that under section 34, ifa notice is served 
within one year after the expiry of the tax year, the subsequent 
assessment or re-assessment may apparently be made at any time 
after service of the notice and not ‘necessarily within the year 
following the tax year. It would be odd if in this case the assess- 
ment could be made more than a year after the expiry of the tax 
year, while in the normal case, where a return is made within the 
year, the assessment could not be made aday after the expiry 
of the tax year. Their Lordships do not accept the inference 
sought to be drawn from section 34, that it is only where income 
has escaped assessment in the tax year, or has been assessed too 
low in that year, that an assessment may be made after the expiry 
of the tax year. It may be thatin the two cases to which the 
section applies if no notice is served within the year following the 
tax year, no subsequent assessment or re-assessment can be made 
of the income which has escaped assessment or been assessed too 
low, but that is not to say that in no other case can an assessment 
be made after the expiry of the tax year. 


The appellants, however, submit that this isa case of income 
escaping assessment within the meaning of section 34. Assess- 
ment, they argue, is a definite act, indeed the most critical act in 
the process of taxation. Ifan assessment is not made on income 
within the tax year then that income, they submit, has escaped 
assessment within that year, and can be subsequently assessed 
only under section 34 with its time limitation. This involves 
reading the expression “has escaped assessment” as equivalent 


339 
Py. 


areal 
e 


1933. 
aed 


Sir Rajendra Nath 
Mukerjee 


v. 
The Commissioner of 
Income Tax, Bengal. - 


mamateni 


Lord, Macmillan. 


See aes all 


349 


P.C. 


2 aene raea 


1943. 
Wya 


Sir Rajendra Nath 
Mukerjee 


v. 
The Commissioner of 
Income Tax, Bengal, 


ay, 
Lord Macmillan. 





THE CALCUTTA LAW JOURNAL. [Von LIX. 


to “has not been assessed.” ‘Their Lordships cannot assent to’ 
this reading. It gives too narrow a meaning to the word “ assess- 
ment” and too wide a meaning to the word “escaped.” That 
the word “assessment” is not confined in the statute to the 
definite act of making an oder of assessment appears from 
section 66 which refers to “the course of any assessment.” To 
say that the income of Burn & Co. which in January, 1¢28, was 
réturned for assessment and which was accepted as correctly 
returned, though it was erroneously included in the assessment of 


_ Martin & Co., has “escaped ” assessment in 1927-28 seems to 


their Lordships an inadmissible reading. ‘The fact that Section 34 
requires a notice to be served calling for a return of income which 
has escaped assessment stongly suggests that income which has 
already been duly returned for assessment cannot be said to have 
“escaped ” assessment within the statutory meaning. Their Lord- 
ships find themselves in agreement with the view expressed in 
Lachiram Basantlal v. Commissioner of Income Tax, Bengal, (1) 
by the learned Chief Justice (Rankin) at p. 118: “Income has 
not escaped assessment if there are pending at the time proceed- 
ings for the assessment of the assessees’ income which have not 
yet terminated in a final assessment thereof.” It may be that if 
no notice calling for a return under Section 22 is issued within 
the tax year then Section 34 provides the only means available 
to the Crown of remedying the omission, but that isa different 
matter. 

Their Lordships find it sufficient for the disposal of the appeal 
to hold, as they do, that the income of Burn & Co, did not “ escape 
assessment ” in the year 1927-28 within the meaning of Section 34 
and that consequently the serving of a notice within the year 
1928-29 was not an essential prerequisite of a valid assessment of 
that income. As there is no other time limit prescribed, or 
necessarily implied in the Act, the assessment of 8th November, 
1930, was therefore not out of time, and the first question was 
correctly answered by the High Court in the affirmative and the 
third question in the nagative. 

The appellants had another argument against the validity of 
the assessment, Their Lordships share the difficulty experienced 
by the learned Chief Justice in appreciating it. It was directed 
to the second question stated by the Commissioner and appears 
to turnon the. fact that after the judgment of the High Court 
on Martin & Co.’s appeal final and conclusive assessments were 


(1) (1930) I. L. R. 58 Cale. 909 ; 5 Reports of Income Tax Cases (India, 114, 
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made on Martin & Co. and the individuals composing that partner- ad 

ship without including the income of those individuals as partners 1933. j 
f Burn & Co. Their income as parinars of Burn & Co. then 

a oe INCOME AR ol ee : ’ Sir Rajendra Nath 

it is suggested, “ escape ] assassment ” because, as expressed in the Mukerjee 


sixth and seventh reasons appended to the appellants’ case, the Fhe Commissioner of 
partners of Burn & Co. were (in the absence of an assessment on Income Tax, Bengal. 
the firm liable to ke assessed individually-on their shares of eae Mae aa 
the firm’s profits and while they were so liable they were finally 
assessed) as partners of Martin & Co. without any of their shares 
in the profits of Burn & Co. being included. In their Lordships’ 
opinion the amendment of Martin & Co.’s assessment by the 
elimination of Burn & Co.’s profits with a view to the separate 
assessment -Of the latter cannot in any proper sense be described 
as an escape from assessment of the income of Burn & Co. or of 
the firm’s partners. The second question was therefore rightly 
answered in the affirmative by the High Court. 

Their Lordships will humbly advise His Majesty that the 
appeal be dismissed. The appellants must pay the respondent’s 
costs. 

Theodore Goddard and Co: Solicitors for the Appellants, 

india Office: Solicitors for the Respondent. 


K. J. R. Appeal dismissed, 








Present: Lord Thankerton, Lord Alness and Sir Lancelot 


Sanderson. 
DIWAN RAMSARAN SINGH P.C. 
3 v. 1933. 
THAKUR MAHABIR SEWAK SINGH AND OTHERS, December, 7 





[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF THE CENTRAL PROVINCES. | 


Sudras—Katar (or sword) marriage—Validity of. 


Among Sudrasa marriage ım the kalar form (in which the bride is given to 

~ the bridegroom’s sword or dagger in place of the bridegroom) is not a valid 

marriage in the absence of proof that the ordinary ceremonies of a Hindu 
marriage were performed, and the issue of such a connection is not legitimate, 
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Pe Maharaja af Kolhapur v, Sandaram Ayar (1) and, Ramasami v. Sundarah- 
1933. ngasi, (2) referred to, 
a eee Appeal No. 53 of 1932 from a judgment and decree of the 
Singh Court of the Judicial Commissioner, Central Provinces, dated the 
Thakur Mahabir 16th December 1929, reversing the decree of the District Judge 
Sewak Sngh. of Bilaspore, dated the 23rd December, 1927. 


The question for determination on the appeal was whether the 
plaintiff-appellant was entitled to succeed to the Lafa Zamindari 
as the legitimate son of the deceased Zamindar, Dehraj Singh by 
his afar wife, Mst. Ful Kuar. The Appellate Court held that 
there was no legal impediment to Dehraj Singh’s contracting a 
valid marriage with Ful Kuar, but that there was no proof that 
Dehraj Singh married Ful Kuar in any of the recognized forms of 
marriage. 

DeGruyther, K. C. and Parikk for the Appellant submitted 
that there was sufficient evidence of the performance of the usual 
marriage ceremonies. During the arguments reference was made 
to Maharaja of Kolhapur v, Sandaram Ayar &) and Ramasami 
v. Sundarakngasami (2) 


The respondents did not appear at the hearing. 
Their Lordships’ judgment was delivered by 


asics: Lord Thankerton :—The appellant brought the present suit 
sce inthe Court of the Additional District Judge at Bilaspur fora 
declaration that he ıs entitled to succeed to the Lafa Zemindari 
estate as the son of ‘the late Zemindar Diwan Dehraj Singh. The 

family tree, so far as material, is as follows — 


Ragan Singh. 


LI 
ER a Tah 


| | 
Dehraj Singh. Deo Singh. 





d. 16th Feba, 1910. d. 1912-13. 
= Wives Mahabir Sewaksingh 
| (Respondent 1). 
| | | | 
Mt, Amrit Kuar. Mt. ngi Mt. Dulaurin Mt. Ful Kuar. 
d. 1922. r Kua Kuar. d. 1913. 
(Respondent 2.) (Respondent 3.) 


Ram Saran Singh 
(Appellant). 


It is not disputed that the appellant is the son of Dehraj 
Singh by Musammat Ful Kuar, and the only question in the 
appeal is as to the legitimacy cf the appelant, that isto say, 


(1) (1924) 1. L. R. 48 Mad. 1 
(2) (1893) 1. L. R. 17 Mad. 422, 
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whether there: was a valid marriage between Dehraj Singh and 
Ful Kuar. The appellant no longer maintains that he is entitled 
to succeed even if he is illegitimate. It is also clear that, failing 
the appellant, the first respondent is entitled to succeed to the 
Zemindari. 

The District Judge decreed the suit in the appellant’s favour 
on the 23rd December, 1927, but, on an appeal by the first res- 
pondent, the Court of the Judicial Commissioner, on the 16th 
December, 1929, set aside the decree of the District Judge and 
dismissed the suit, which has led to the present appeal. The 
second and third respondents suppoit the appellant’s case and are 
only pro forma respondents, 


The Lafa Zemindari is impartible and inalienable and is 
subject to the rule of primogeniture. There are seven such 
zemindanis in the Bilaspur District ; at the time of the Settlement 
in or about 1867 the zemindars of all of them recorded themselves 
as Kanwars, an aboriginal tribe. But since that date it appears 
that they have come to call themselves Tanwars and have been 
adopting some of the customs of, and have been claiming to be, 
Kshatriyas. In the present suit an attempt by the respondent 
to establish that Kanwars and Tanwars could not legally inter- 
marry has been rejected by both Courts below, and it has been 
held that Tanwars and Kanwars are both Sudra sects and that 
they can legally intermarry. Accordingly, it must be taken that 
Dehbraj Singh, a Tanwar, and Ful Kuar, a Kanwar, could legally 
marry, 


in 1909 Dehraj Singb, who had married three wives, but had 
no children by any of them, was anxious to have a son to succeed 
him in the zemindari, and took the advice of the Brahmins, who 
advised him to marry a fourth wife by a different form of marriage, 
viz, the kalar form, so as to keep off the evil effects of 
stars. Mst. Ful Kuar, who was the girl selected, was staying with 
her grandfather at Bijaybhawan, a hamlet of Mouza Bagdara, but, 
instead of marrying her there, Dehraj Singh sent a palki witha 
katar, or dagger, inside it, to bring her to Lafa. The palki was 
accompanied by his brother, Deo Sing, and others, and brought her 
to Lafa. 

The appellant’s case is that, after the arrival of Ful Kuar at 
Lafa, where she was received by the three wives of Dehraj Singh, 
the usual ceremonies of a Hindu marriage were performed, the 
bride being given away_ by her uncle. Evidence to this effect 
was given by the two surviving wives of Dehraj-Singh, Ganesh 
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Kuar and Dulaurin Kuar, and four other witnesses. The Trial 
Judge accepted this evidence, but it was rejected by the Court 
of the Judicial Commissioner for the 1easons set out in the 
judgment, and the acceptance or rejection of this evidence will 


‘determine the question in this appeal. Its rejection rests on its 


inconsistency with the documentary evidence ard the conduct 
of the parties. The evidence as to who performed the obsequies 
of Dehraj Singh and Amrit Kuar is conflicting, and is not 


` of material assistance. Their Lordships, after a careful con- 


sideration of the whole evidence, have reached the conclusion that 
this evidence does not satisfactoiily prove that Debraj Singh was 
married to Ful Kuar by the ordinary ceremonies of a Hindu 
marriage. It isa remarkable fact that this assertion was made 
for the first time in tbe oral pleadings in the piesent suit on the 
oth April, 1924, by the appellant’s pleader, when he stated :— 

“Musst. Ful Kuw was a virgin and married to Dehraj Singh by 
ordinary form of marriage and not by afyar form. A katyar wife 
even is a-legally-wedled wife in the caste of the parties, It is 
denied that Musst Ful Kuar is mistress of Dehraj Singh ” 


Prior to the above statement Ful Kuar had invariably been 
referred to as a kalar or katyar wife and her marriage had been 
described as a kalar or Aatyar marriage. Counsel for the appellant 
contended that the use of a kasar, presumably as representing the 
bridegroom, for the unusual incident of bringing the bride to be 
married in the bridegroom’s house, was only a prelude to the 
ordinary ceremonies of mariage, but that it gave rise to the 
description of the marriage asa ater marriage. On the other 
hand, the oral pleading above referred to clearly regarded the 
katar marriage asa form of marriage distinct from the ordinary 
form of marriage. It is therefore important to ascertain in what 
sense these expressions were used in the documents and by the 
witnesses, as the latter were agreed that, except in the case of 
Fual Kuar, a kafar marriage is unknown among the Tanwais or 
Kanwars, or, indeed, the Sudras. It appears to have been 
accepted throughout the case’ that the aar form of marriage was 
peculiar to Kshatriyas, and the appellant so states in his case 
in this appeal, though he maintains that the form merely consists 
in the bridegroom sending a palki for the bride, instead of going 
for her himself, the ordinary ceremonies not being dispensed 
with. 


There is no evidence in the present case ag to the exact form 
ofthe afar marriage among Kshatriyas, but reference was made 
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in the case of Maharaja of Kolhapur v. Sandavam Ayar (1), from 
which it may be gathered that among the Tanjore Rajs there was 
a practice of sword marriages, in which the wife was married to the 
sword in place of being married to the Raja, while there is also 
menticn of the sword or dagger being used in course of an ordinary 
marriage to denote the inferior caste of the bride. 

Counsel for the appellant also referred to the case of Ramasami 
Kamaya Naik v. Sundaralingusamit Kamaya Naik (2), in which two 
or three instances were proved of the usa of a dagger in course of 
an Ordinary marriage to denote inferiority of caste of the bride 
among the Zaptur Zemindars, who are Sudras, but no one in the 
present case appears to have been aware of this exceptional case. 

Not a single witness in the present case suggest that the 
kalas was used to denote the bride’s inferiority of caste. On the 
contrary, Dulaurin Kuar’s evidence is that the kalas wife was 
first sought for among Tanwar Kshatriyas, «nd Kanhaisingh, 
who was one of those sent out in search cf a bride, states that 
Ful Kuar was a Tanwar. Although Ganesh Kuar denies that 
any girl of Tanwar caste besides Ful Kuar was searched for, she 


does not suggest that the kalar was used to denote inferiority of 
caste, 


A perusal of the oral evidence and the documents satisfies 
their Lordships that the expression afa marriage is used therein 
as denoting a form of marriage distinct from the ordinary form 
of marriage, the distinction being that the bride 1s given to the 
bridezroom’s sworl or dagger in place of to the bridegroom, 
and itseems reasonably clear that this view has been taken by 
both the lower Courts and by the pleaders in those Courts. It is 
perhaps sutficient to refer to the evidence of the two surviving 
widows -f Dehraj Singh. Ganesh Kuar, after stating in detail 
the performance of the ordinary ceremonies at Ful Kuar’s 
marriage, sail “ the marriage was performed in the same manner 


as our marriages. The same customs and rites were gone through ` 


in this and our marriages, ” and, in cross-examination, she stated : 
“Mt Ful Kuar was not marned under kalar form of marriage. ” 
It is true that she adds: “I do not know what is meant by 
katar form of marriage,” but that can hardly be accepted from one 
who had used the phrase so often, as will be seen from the docu- 
ments. Dulaurin Kuar states :— 

“ At the time of my bhanwar my husband hada kařar in bis 


(1) (1994) 1, L. R. 48 Mad r. 
(2) (1893) 1. L. R. 17 Mad. 422. 
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hand ; kalar is indispensable in marriage ceremonies. My marriage 
will not be called afar marriage. Musst, Ful Kuar’s marriage 
would not be called afar marriage. It would be called an ordinary 
marriage, just: as mine, because it was performed in the same 
manner. The kafar which was sent in the palki was subsequently 
held by Dehraj Singh at the time of the seven rounds of marriage. ” 

_In their Lordships’ opinion, most important documentary 
evidence is to be found in the letter of Debraj Singh to the Deputy 
Commissioner, Bilaspur, dated the 16th February, 1910, a few 
hours before his death. The Trial Judge held that the signature 
of Dehraj Singh was genuine, but found that the document was 
signed ata time when Dehraj Singh was notin full possession of 


his mental faculties The Court of the Judicial Commissioner 


disagreed with this finding, as they were unable to find any evidence 
to support it, and the appellant does not challenge that view, but 
Maintains that it was signed under the influence of Deo Singh, 
his brother. ‘Their Lordships are unable to find sufficient evidence 
to support that contention, and they accept the document as 
expressing the mind of Dehraj Singh. The letter is in the following 
terms :— 

“I baye made a ieport about my illness on 15th February, 
1910, Now I have no hope that I shall survive. So I make the 
following disposition of my Lafa zamindari. The same be sanc- 
tioned. 

“(r) After me my real nephew, Babu Mahabir Sewak Singh, 
minor son of my brother, Thakur Deosingh, be held owner of this 
samindart belonging to me. As he is minor, mutation of this 
sanundart be made in the nime of Amrit Kuwar first, and after 
her in that of Musst. Ganesh Kuwar, and after her, in that of 
Dularin Kuwar. Musst. Fulakuwar is my wife by 4afar marriage. 
She has a son by name Babu Ramsharan Singh aged about ro 
years. They and their fumtly should be maintained from, the 
samindari, Thakur Deosingh shall manage this samindari now 
also as he dil before and be appointed sar ba rakkar” 

It will be noted that Dehraj Singh distinguishes Ful Kuar 
from his other three wives as being his wife by kalar marriage, 
and that he makes provision for maintenance of her and the 
appellant, who, if legitimate, would be entitled to succeed to the 
zemindari under the rule of primogeniture. 

On the death of Dehraj Singh, in accordance with his wishes 
and with the consent of everyone, including Ful Kuar, mutation 
was made in favour of Amrit Kuar. All three widows agreed in 
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describing Ful Kuar as a wife by kalar marriage, and Ful Kuar 
states; “I was married by afar,” and added that she did not 
aim at succeeding to the gadi, either on her own behalf or on 
behalf of her son, 

Qn the death of Amrit Kuar in February, 1922, mutation 
was made by consent into the name of Ganesh Kuar. Deo Singh 
had died in 1912 or 1913 and Tul Kuar had died in 1913. In the 
statements taken by the Sub-Divisional Officer, both the surviving 
widows refer to the deceased Ful Kuar asa kalar widow, and the 
appellant stated : 

“I am the son of Must. Ful Kuar, the fourth widow of Diwan 
Dehraj Singh. Iam the son of Ful Kuar married under the kalar 
system by my father. The kalar system was recognized as the legal 
marriage among the Tawars and in consequence I am the legal 
heir to the estate. My stepmother Must. Ganesh Kuar is willing 
to carry on the samwindari business in person to which I have no 
objection,” 

About a year later, Ganesh Kuar and Dulaurin Kuar agreed 
to hand over the estate to the appellant, and Ganesh Kuar seated 


him on her lap and applied Tilak to his forehead, and made over 


to him the estate and the keys of the treasury. On the 6th 
March, 1923, Ganesh Kuar applied for mutation of names in 
favour of the appellant; this application was opposed by the 
respondent, arfd the application was rejected, leaving the appellant 
to bring the present suit, But itis noteworthy that in her state- 
ment Ganesh Kuar stated :— 

“Must. Ful Kuat was married by kafar ceremony allowable 
IN OUT CASLE. s+. ee. He (the zimindar) manied three wives in order 
to have an issue from them, but when he became disappointed he 
had recourse to this sort of marriage.” 

Despite the challenge of the validity of the afar marriage by 
the present respondent in his written statement in the mutation 
proceedings, there is no suggestion by Ganesh Kuar of her present 
assertion that the ordinary ceremony of a Hindu marriage was 
performed. 

It will thus be seen that throughout the documentary evidence 
above referred to the marriage of Ful Kuar is treated as a kalar 
marriage and as a form of marriage different from the ordinary 
form of marriage; and, further, that it is only subsequent to 
the death of Amrit Kuar that it is maintained to be a valid 
marriage, entitling the appellant to succeed to the zamindari and 
that, until the ora] pleading in the present case, the validity of 
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tho kalar marriage is the sole ground on which the appellant’s 
claim is based, Finally, when the performance of the ordinary 
ceremonies is first suggested, it is in order to distinguish them 
from a afar marriage. A 

In these circumstances, their Lordships find themselves unable 
to differ from the conclusion of the Court of the Judicial 
Commissioner that the evidence as to the performance of the 
ordinary ceremonies is not satisfactory and that the appellant 
has failed to prove his case. The learned Trial Judge failed to 
give due effect to Dehraj Singh’s letter of the 16th February, 
1910, the effect of which is reinforced by the later documentary 
evidence, 

- Their Lordships will therefore humbly advise His Majesty 
that the judgment of the Court of the Judicial Commissioner of 
the 16th December, 1929, should be effirmed and the appeal should 
be dismissed. Asthe respondents have not appeared, there will 
be no crder as to costs, 

T. L. Wilson & Co.: Solicitors for the Appellant, 
No one for the Respondents. 


Ka Ju R Appeal dismissed. 


Present: Lord Thankerion, Lord Ainess and Sir Lancelot 
Sanderson. 
NAWAB MAJOR MOHAMMAD AKBAR KHAN 


v. 
THE COURT OF WARDS AND OTHERS, 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMNISSIONER 
OF THE NORTH WEST FRONTIER PROVINCE. ] 


Tunjab Land Revenue Act (XVII of 1887) Sec. 
preferred Lejond time—Suficient cause for delay 


r5~Abplication fr review 


Where, on an application for review preferred beyond the period of ço days 
prescribed by Section 15 of the Punjab Land Revenue Act, 1887, the Revenue 
Commissioner reviewed and set aside an Order passed by his predecessor in office, 
held, that it’ must be assumed that the Revenue Commissioner, before entertain- 
ing the application, was satisfied that there-was sufficient cause for the delay. 
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Appeal No, 3 of 1632 from a decree of the Court of the Judicial 
Commissioner, North West Frontier Province, dated the 13th 
January 1931, which uffirmed a decree of the District Judge of 
Peshawar, dated the 22nd April 1930 and dismissed the plaintiff. 
appellant’s suit for pre-emption. 

DeGruyther, K. C. and Wallach for the Appellant, submitted 
that the order of the Revenue Commissioner of 23rd February, 
1930, cancelling the sale, was without jurisdiction. 

Farikh for the Respondents : 

The Civil Courts have no right to question the propriety of the 
Revenue Commissioner’s action in cancelling the sale, vide Sec- 
tion 21 of the Punjab Land Alienation Act, 1900, which provides 
that “A Civil Court shall not have jurisdiction in any matter which 
the Local Government or a Revenue Officer is empowered by this 
Act to dispose of. No Civil Court shall take cognizance of the 
manner in which the Lccal Government or any Revenue Officer 
exercises any power vested in it or in him by or under this Act.” l 

DeGruyther, K. C. replied. 

Their Lordships judgment was delivered by 

Lord Thankerton :—In the present suit the appellant claims 
pre-emption of certain agricultural land, which forms part of the 
estate of Khan Fateh Mohammed Khan of Mardan, which has 
been under the management of the Court of Wards since 1927. 
The appeal is taken from the decree of the Court of the Judicial 
Commissioner, North-West Frontier Province, dated the 13th 
January, 1931, affirming a decree of the District Judge, Peshawar, 
dated the 22nd April, 1930, which dismissed the appellant’s 
suit. 

The appellant’s claim of pre-emption was based on a regis- 
tered sale deed of the lands in suit dated the 15th January, 1929, 
executed by the Manager, Court of Wards of the estate of Fateh 
Mohammed Khan, in favour of the second and third respondents 
as vendees, who, along with the first respondent, were impleaded 
as defendants in the suit. The appellant claimed to have a 
tight of pre-emption on the grounds stated in the plaint, On 
behalf of the Court of Wards it was stated in reply to the plaint 
that the sale had been. cancelled by the Revenue Commissioner, 
and, on the rst April, 1930, a preliminary issue was settled by 
the District Judge, vizt, “In view of the cancellation of the sale 
by the Revenue Commissioner, can the suit still lie?” Both the 
lower Courts have held that the cancellation was valid and effective 
and that the suit does not lie. 
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The Only issue in the appeal is whether the lower Courts were 
right in so finding. oO 

The offer to purchase the lands in suit was made to the Court 
of Wards by the second respondent, who is a” non-agriculturist 
and a moneylender, and certain statutory sanctions were necessary 
to a valid sale. Under the Punjab Court of Wards Act (Act II 
of 1903), Section 4 (1), as applied to the North-West Frontier 
Province by Regulation V of 1904, Section 2, the Revenue Com- 
missioner is the Court of Wards for the Province. By a Rule 
(Notification No. 1708, Rule 313), made under Section 54 of 
the Court of Wards Act, no portion of the beneficial interest of 
the ward is to be alienated without the sanction of the Court of 
Wards. Inthe second place, under Section 3 (2) of the Punjab 
Alienation of Land Act (Act XIII of 1900), which applies to the 
North-West Irontier Province, the proposed alienation of land 
could not “take effect as such unless and until sanction is given 
thereto by a Deputy Commissioner.” Lastly, under Section 19 
(viii) of Revenue Circular No. 39, dated the xath September, 
1912, no Deputy Commissioner is to give his sanction to an 
alienation toa moneylender on his own authority, but is to send 
the file to the Revenue Commissioner and “ask his permission 
to give sanction.” This is clearly a matter of Departmental 
administration. : 

On the goth December, 1928, the Deputy Commissioner, 
Peshawar, wrote to the Revenue Commissioner, North-West — 
Frontier Province, Peshawar, recommending the proposed sale to 
the second respondent and asking for his sanction to the sale under 
Section 19 (vili) of Revenue Circular No. 39, and also under Noti- 
fication No. 1708, Clause 13. This latter sanction was required from 
the Revenue Commissioner in his capacity as Court of Wards, It 
will be noted that the third respondent, though included in the 
Sale-deed as a vendee, was not mentioned in that letter, but no 
point has been made in respect of that fact. 

On the 7th January, 1929, the Revenue Commissioner wrote 
to the Deputy Commissioner sanctioning the sale, and on the 
14th January, 1929, the Deputy Commissioner made an order 
sanctioning the sale by registered sale-deed. On the r5th January, 
1929, the sale-deei was executed and registered. The present 
appellant appealed against the orders dated the r4th January, 
1929, and the 7fh January, 1929, sanctioning the sale by a regis- 
tered deed dated the 15th January, 1929, in respect of the lands 
in suit, and claimed “reversal of the above order by sanctioning 
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a fresh sale in favour of the appellant,” on the ground of insufficient 
notification. By order dated the 2nd May, 1929, the Revenue 
Commissioner found that the sale was sufficiently notified and 
dismissed the appeal. 


On the 25th July, 1929, the present appellant presented an 
application for review of the Revenue Commissioners orders 
dated the yth January, 1929, and the 2nd May, 1929. The relief 
asked for was that “the orders, dated 2nd May, 1929, and 7th 
January, 1929, according sanction to this sale may kindly be 
reviewed and the sanction to the sale be withdrawn and the land 
be ordered to be sold to the petitioner or another agriculturist.” 
At the same time a similar application was presented by Sarfaraz 
Khan, brother of the ward, and the two applications were heard 
and disposed of together by the Revenue Commissioner, who, 
by order dated the 23rd February, 1930, reviewed the orders of 
the 2nd May, 1929, and the 7th January, 1929, and cancelled the 
sale. 


The appellant had instituted the present suit on the 13th 
January, 1930, some weeks before the issue of the Revenue Com- 
missioner’s order of the 23rd February, 1930. Sarfaraz Khan had 
also instituted a similar suit, which was dealt with along with the 
present suit and in which similar decrees were pronounced, but 
Sarfaraz Khan has not appealed from the decree of the Court 
of the Judicial.Com missioner. 


The appellant challenged the validity of the Revenue Com- 
missioners order of the 23rd February, 1930 on two grounds, 
His first contention was that the land in suit was within the limits 
of Mardan notified area, and that the Notification of the 8th 
January; 1925, exempting municipalities in the North West 
- Frontier Province from the operation of the provisions of the 
Punjab Alienation of Land Act, 1900, ‘applied to the said notified 
area, with the consequence that the Revenue Commissioner had 
no jurisdiction under that Act to make either the order of the 
and May, 1929, or the order of the 23rd February, 1930. Their 
Lordships have no difficulty in rejecting this contention, for the 
reasons stated by the Court of the Judicial Commissioner. 


The second contention of the appellant, which has been 
stated for the first time at the hearing before this Board, chal- 
lenged the competency of the order of the 23rd February, 19309, 
on the ground that the order of the znd May, 1929, was a reyiew 
by the Revenue Commissioner of the Revenue Commissioner’s 
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order of the yth January, 1929, and that any further review was 
incompetent. a 

In their Lordships’ opinion, this contention proceeds on an ` 
erroneous view of the orders of the 7th January, 1929, and the 
2nd May, 1929. In the first place, it seems clear that any question 
of appeal or review arises only in respect of proceedings under 
the Alienation of Land Act, and not in respect of the Revenue 
Commissioner’s sanction as Court of Wards. The provisions of 
the Punjib Land Revenue Act (Act XVII of 1887) as to.appeal 
and review are made applicable to proceedings of Revenue- 
officers under the Alienation of land Act by Section rg of the 
latter Act. Under Section 13(b) of the Land Revenue Act an 
appeal will lie from the. crder of the Deputy Collector to the 
Revenue Commissioner within the time prescribed by Section t4 
The power of review is conferred by Section 15, which, so far as 
material, provides ag follows : 

15—(1) A Revenue-officer may, either of his own motion or 
on the application of any party interested, review, and on so 
reviewing modify, revers? or confirm any order passed by himself,: 
or any of his predecessors in office: 

Provided as follows: 

(b) An application for review cf an order shall not be enter- 
tained unless it is made within ninety days from the passing of 
the order, or unless the applicant satishes the Revenue-officer that 
he had sufficient cause for not making the application within that 
period, l 


, The appellant maintained that the Revenue Commissioner’s order 
of the and May, 1929, reviewed the order of his predecessor dated 
the 7th January, 1929, and that thereby the power of review was 
exhausted, so that it was incompetent for the Revenue Commis- 
sioner to review these orders of his two predecessors by his order 
of the 23rd February, 1940. 


As already indicated, this contention proceeds on an erroneous 
view of the Revenue Commissioner’s sancti<n to the sale given 
on the 7th January, 1929. This sanction was two fold. __ 

In the first place, it gave the statutory sanction by the Court 
of Wards under Notification No. 1708, Clause 13. In the second 
place, it gave the Revenue Commissioner’s administrative permis- 
sion under Section 19(viji) of Revenue Circular No. 39 to the 
Deputy Commissioner to give his statutory sanction to the sale 
under section 3(2) of the Alienation of Land Act. The right of 
appeal or review under the Land Revenue Act only affected the 


a 


| * Vote LIA). PRIVY COUNCIL e 


order made by the Deputy- Commissioner on the r4th January, 
1929——after he had obtained the permission of the Revenue Com- 
missioner—ziving his sanction to the sale under Section 3(2) of 
the Alienation of Land Act. Quite correctly, the application of 


‘the present appellant, on which the Revenue Commissioner’s 


order of the 2nd May, 1929, was made, took the form of an appeal 
against the Deputy Commissioner’s order of the 14th January, 
1929, though he also included the order of the 7th January, 1929. 

` In that view, the present appellant’s application for review 
dated the asth July, 1929, and the order made thereon dated the 


: 23rd February, 1930, were perfectly competent. Although the 


application was made more than ninety days after the date of the 
order of which review was sought, it must be assumed that the 
Revenue Commissioner, before entertaining it, was satisfied that 
there was sufficient cause for the delay. In the course of the last- 
mentioned order the Revenue Commissioner states the position 
correctly when he states, “ Petitioners in both cases apply for 
reyiew of my predecessors order dated 2nd May last, dismissing 
an appeal presented against the order of Deputy Commissioner, 
Peshawar, sanctioning the sale by a registered deed, dated 14th 
January, 1929 Of 42 Kanals 3 Morlas of agricultural land, the 
property of an agriculturist, to the respondents—non-agricul- 
turists and moneylenders. The sanction given by the Deputy 
Commissioner was only accorded on receipt of permission from 
the Revenue Commissioner given in his letter, dated 7th January, 
1929, and petitioners, therefore, seek a review of the order of 
sanction given by the Revenue Commissioner also,” Their Lord- 
ships would only add that it may not have been technically neces- 
sary to seek review of the Revenue Commissioner’s permission 
given under Revenue Circular No, 39. 

Their Lordships therefore agree with the answer given by 
beth the lower Courts to the preliminary issue. They will humbly 
advise His Majesty that the decree of the Court of the Judicial 
Commissioner dated the 13th January, 1931, should be affirmed, 
and the appeal should be dismissed with costs to the respondents 
who appeared, 

Stanley Johnson and Allen: Solicitors for the Appellant. 

T. L, Wilson & Co.: Solicitors for the Respondents, 
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PRESENT 4 Lord Thankerton, Sir John Wallis and Sir’ 
George Lowndes, 


VYTLA SITANNA 
D. 


MARIVADA VIRANNA AND OTHERS. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT MADRAS. | 


Hindu Law—Surrender by widow—-No differentiation between surrender toa 
daughter and surrender to the nearest male reversioner~Indian Limitation 
Act (IX of 1908), article 141. 

- In 1885 a Hindu widow conveyed the :est of her husband's property to her 
daughter, on the occasion of her marriage, reserving only a few acres for her own 
maintenance. The daughter died in 1894, and on the widow’s death in 1921, 
the plaintiff as next reve:sioner to her husband’s estate sued to recover possession 
of the property in the hands of the defendants, who claimed through the 
daughter : 


Held, (a) That the conveyance by the widow amounted to a surrender of 
her estate to her husband’s next heir, the daughter, and so accelerated her 
succession. 


(b) That, accordingly, on the daughter’s death in 1894, the succession opened 
to her father’s male reversioners, and the present suit, being brought more than 
12 years from 1894, was barred by article 141, Indian Limitation Act, 


The basis of the doctrine of surrender by a widow is the effacement of the 
widow’s interest, and not the ex facie transfer by which such effacement is 
brought about. The result is merely that the next heir of the husband steps into 
the suocession in the widow’s place. There is no difference between surrender by 
the widow to her daughter who though her husband’s next heir only takes an 
estate for life, and surrender to the nearest male reversioner : 


_ Sartaji v. Ramjas (1), approved, 


Appeal No. 105 of 193: from judgments and decrees of the 
High Court, Madras, dated the roth and 25th March 1929, modify- 
ing a judgment and decree of the Additional Subordinate Judge of 
Cocanada, dated the 15th November, 1923. 


The material facts of the case are set out in the Board’s 
judgment. 


Sydney Smith for the Appellant. 
DeGruyther, K, C, and Subba Rao for the Respondents, 


(1) (1989) I. L. R. 46 All. 59. 
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Their Lordships’ judgment was delivered by 

Sir John Wallis :—These are two appeals from judgments and 
decrees of the Madras High Court on appeal-from the Subordinate 
Judge of Cocanada which have been consolidated and heard 
together. In 1880 one Tirupayya, son of Dorayya, died leaving 
a widow Venkataramanamma (hereinafter referred to as the 
widow) who survived him for forty-one years. On her death the 
plaintiff, as next reversioner to her husband’s estate, instituted 
the present suit to recover the properties that had “stood in his 
name. The family belonged to the agricultural caste of Kammas, 
among whom the illatom custom obtains. After Tirupayya’s 
death there were disputes which were referred toa panchyat who 
-gave an- award under which the estate was partitioned between 
the widow and one Ammanna, who was married to Tirupayya’s 
sister and according to the defendants’ case had been adopted by 
Tirupayya’s father’ Dorayya as an illatom son-in-law, and had 
thereby acquired a share in the family properties, 

In 1888 the widow executed a conveyance to Ammanna of 
the propérties which had been awarded to him, and conveyed “the 
remaining properties to her daughter Nagamma on the occasion 
of her marriage, reserving only 6 acres odd for her own mainten- 
ance. On Nagamma’s death in 1894 these properties descended to 
her daughter Ramalakshamma, who died in 1896, when- her 
‘father Muneyya took possession of them without title, and they 
subsequently passed into the possession of some of the cefendants. 
Ifthe widow’s conveyance to her daughter Nagamma amounted 
to a surrender of the whole estate to the next reversioner and so 
accelerated the succession, then the male reversioners’ right to sie 
arose on her death in 1894, and the present suit as regards these 
properties is barred. Ifit did not, their right of suit arose on the 
widow’s death in 192x and the suit is in time. 


The Additional Subordinate Judge of Cocanada gave the 
` plaintif a decree for the properties conveyed by the widow to her 
daughter and otherwise dismissed the suit. The plaintiff and the 
defendants both appealed to the Madras High -Cofirt, who dis- 
missed the plaintiffs appéal. On the. defendants’ appeal with 
reference to the properties conveyed: by the widow to her 
daughter it was held that the suit was barred, and the decree of 
the lower Court was modified accordingly. © Bt) 
From these two appellate decrees of the High Court the printis 
has preferred these appeals to His Majesty in Council. > 

< As regarda the properties awarded to the first defétidant’s father 
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: Ammanna by the panchyat and sub sequently conveyed to him by 
1934. the widow, both Courts held that Ammanna had acquired a good 
wed x NANA 

Vytla Sitaana title but for different reasons. 
Ve t 
Marivada Viranna. The Subordinate Judge found that Ammanna was not 


adopted by Dorayya asan illatom son-in-law, and that the question 
of the adoption was not referred to the panchyat, but that the 
subsequent conveyance to him by the widow was good, because, 
as recited in the deed, it was made in accordance with her 
husband’s directions. In the High Court both the learned Judges 
rejected this contention, which had not been pleaded, and it has not 
been put forward in the present appeal. 

Phillips J. observed that it was not surprising that the 
evidence as to Ammanna’s illatom adoption was unsatisfactory, 
seeing that it must have taken place some fifty or sixty years 
before the suit. He had admittedly married Dorayya’s daughter, 
but it was uncertain whether the marriage occurred in Dorayya’s 
lifetime and whether Dorayya adopted him as an illatom son- 
in-law as the evidence was conflicting. Ammanna seemed to 
have been treated as one of the family, as he gave up his 
tights in his own family and looked after the affairs of 
Dorayya’s family. On the whole the learned Judge came to the 
conclusion that the award wasa dona jide settlement of disputes 
which was binding on the estate which had been represented by 
the widow. Reilly, J. expressed himself with mora hesitation. He 
agreed with the Subordinate Judge that the illatom adoption was 
not proved, and had not been setup at the time of the award. 
What had been referred to the panchyat was, he thought, the 
claim put forward. by Dorayya’s widowed sister Venkamma, who 
had lived in his family, that on account of the additions to the 
estate which had been made by her she was entitled to a share 
and wished that it should be given to Ammanna, Ammanna had 
assisted her by taking part in the cultivation, and there was 
therefore a moral claim which had been urged in good faith and 
should not be disturbed. 


Their Lordships find themselves most in agreement with 
Phillips J. The panchyatdars refrained from stating in their 
award the contentions of the parties or the reasons for their 
decision ; and this way of dealing with the case appears to have 
satisfied everybody at the time, as the widow and Ammanna 
both signed a muchilika addressed to the Sub-Collector of the 
Godaveri District informing him of the award and binding 
hemselves to abide by it, and it was never questioned until the 


Sir Sohn Wallis, 
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widow’s death forty-one years later. The award did not in terms, 


' decide that Ammanna was Dorayya’s illatom soninlaw, which 
the widow had not admitted or there would have been no dispute, 
and she apparently preferred to base the conveyance which she 
executed eight years later in Ammanna’s favour on the grounds 
that he had been brought up “in our house” from bis infancy, 
and had married her husband’s sister and Dorayya’s daughter, 
and that the conveyance was “in accordance with the- arrange- 
ments made’ by my husband and the directions given to me.” 
These statements are borne out by the fact that in the muchilika 
already mentioned Ammanna is described as Venkamma’s foster 
son. 

What seems to have happened is that, when she came to 
live in her brothers house as a childless widow, there was no 
male child in the house, and Ammanna, one of their sister’s 
children who was then an infant, was taken to live with them and 
brought up by Venkamma. As Dorayya afterwards had a gon, 
.Tirupayya, Ammanna could not be adopted, but it was only 
natural that he should be married to Dorayya’s daughter and 
go on living inthe family. As to whether he was married during 
Dorayya’s lifetime the evidence, as observed by Phillips J., is 
conflicting, ani there may also have been some question as to 
whether after Tirupayya’s birth there could be a valid illatom 
adoption (see “Mayne’s Hindu Law,” oth Ed. 278) Dorayya 
is said by one of the witnesses to have died in the year of the 
great cyclone of the 1st November, 1864, when Tirupayya, who 
was about 30 in 1880, was still a minor; and this would be an 
additional reason for taking Ammanna as an illatom son-in-law. 
However this may be the fact that Ammanna never troubled about 
his share in the property of his own family and went on living 
jointly with Tirupayya. attending to the cultivation while 
Tirupayya attende] to his duties as Village Munsif, coupled 
with the widows statements, suggests that he enjoyed the status 
of an illatom son-in-law, during Tirupayya’s lifetime, and that 
it was only to be expected that he should claim a share after 
Tirupayya’s death, 


The plaintifs case that the increase in the estate, from 8 
to 44 acres, was the work of the widowed Venkamma, and that 
the disputes arose because she claimed on this ground that a 
share should be given to her foster son, rests mainly on the 
_ evidence of the second witness for the plaintif, a niece, of 
Dorayya but a member of the plaintiff's branch of the family, 
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who went so far as to depose that Ammanna was not Venkåmma’s 
foster son and that: he-was ‘not taken into the family until after 
Dorayya’s “death. Venkamma was no doubt: `a party to the 
arbitration, but this is accounted' for by the fact that, as stated 
in the award, the widow claimed that the jewels in Venkamma’s 
possession belonged to the estate. This claim was upheld by 
the panchyat, who directed that they should be included in the 
partition “with the exception of the jewels which the panchyatdars 


“had ignored,” that is to say, left in Venkamma’s possession, 


without going into the question of her title tothem. That the 
ùiain -dispute was between Ammanna and the widow is further 
suggested by the fact that it was they who each nominated two 
panchyatdars, the fifth being nominated by the Village Munsif and 


‘the Karnam. -: 


The illatom custom among the Reddis and Kanimas of the 
Madras Presidency is based on the necessity . of “having men 
in the family- to look after the cultivation, - and, the case that 
the increase in the property was due not to Dorayya himself 
and to Ammanna and Tirupayya after him, but to Venkamma, a 
widow, who is not shown to have had any property of hér 
own, appears highly improbable and may well have been set up 
owing to the fact that, as already mentioned, the award does not 
show what were the claims put before the panchyat. 


Reference toa village panchyat is the time-honoured method 
of deciding disputes of this kind, and has these advantages, that 
it is‘ generally comparatively easy for the panchyatdars to ascer- 
tain the true facts, and that, as in this case, it avoids protracted 
litigation which, as observed by one of the witnesses, might have 
proved ruinous to the estate. Looking at the evidence‘as a whole 
their Lordships see no reason for doubting that the award was a 
fair and honest settlement of a doubtful claim based both on 
legal and moral grounds, and are therefore of opinion that there 
are no grounds for interfering with it. This appeal must therefore 


fail. 


The question inthe other appeal is merely one of limitation 
and may be very briefly dealt with. Assuming, as their Lordships 


‘have now decided, that the award in Ammanna’s favour was 


good, it is not disputed that the conveyance by the widow of the 
rest of the property, reserving only a few acres for her own main- 
tenance, would have amounted toa surrender of her estaté and 
accelerated the succession of her husband’s next heir if he had. 
been a man, as held by the Board in Bhagwat Koery. Dhanukdhari 
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Prashad Singh (1) and ‘Rangasami Gounden v, Nachiappa Gounden 
(2), but it has been held by the Subordinate Judge that this rule 
does not apply when the conveyance is made by a widow to her 
' daughter who though her husband’s next heir only takes an estate 
for life. This he considered was not a surrender to the next rever- 
sioner. But though the doctrine of surrender by,a widow has 
undergone considerable development in recent years, it must be 
remembered that the basis of it is the effacement of the widow’s 
interest, and not the ex facie transfer by which such effacement is 
brought about. The result is merely that the next heir of the 
husband steps into the succession in the widow’s place. There is, 
in their Lordships’ opinion, nothing in the Hindu law which would 
exclude the succession of a female heir in such cases, and no reason 
for differentiatiqn according to the nature of the estate she would 
take. This question has been fully considered in the judgment of 
Banerji J. in Savtazi v. Ramjas (3) which does not appear to have 
been brought to the Sub ordinate Judge’s notice, and in which it 
was held that there was no sufficient reason for making any 
difference between surrender to a daughter and surrender to the 
nearest male reversioner. The learned Judges of the High Court 
have followed this decision and their Lordships think that they were 
right. 

It follows therefore that the widow’s conveyance to her 
daughter Nagamma in 1888 was a surrender of her estate and an 
acceleration of her daughter’s succession and that on the 
daughter’s death in 1894, the succession opened to her father’s 
male reyersioners, and that the present suit filed by the plaintiff 
as next reversioner is barred under Art. 141 of the Limitation 
Act. » 

Their Lordships are therefore of opinion that both appeals 
should be dismissed and will humbly advise His Majesty accord- 
ingly. The appellant will pay the respondents’ costs. 


a rae A Appeals dismissed, 


(1) (1919) L. R. 46 I. A. 259 ; I. L. R, 47 Cale. 466. 
(2) (1918) L, R. 461. A. 72; 29C. L. J. 539. 4 
(3) (1923) LL, R, 46 All. 59. 
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APPELLATE CIVIL. 


Before Mr. Justice D. C. Patterson. 


MAHOMED EUSUFF 
y. 


UMEDALI MIAN AND ANOTHER.” 


Kobala, rectification of — Kobala differs from Bainanama—~Intention of pariies— 
Scope of suit. 


Where in a suit for rectification of a kobala on the ground that it differed 
from the Bainanama on which it purported to have been based in respect of the 
total area conveyed and in respect of the Northern boundary of that land, it 
was found that there had been no mistake or fraud and the alteration in the area 
and boundaries had been with the knowledge and consent of both the parties : 


Held that the question for decision being wheter the kobala was the correct 
expression’ of the intention of the parties and of the agreement entered into 
between them, the plaintiff had no case for rectification once it was found that 
there had been a distinct understanding between the parties. 


Held further that the question whether the plaintiff had or had not actually 
gol possession in pursuance of the agreement cr the southern boundary of the 
kobala was incorrect was entirely outside the scope of the suit. 


Appeal by the Defendant. 


Suit for rectification of a kobala or in the alternative for refund 
of proportionate consideration together with damages, 


The material facts appear from the judgment. 
Dr. Bijan Kumar Mukerji for the Appellant. 
Messrs. Rupendra Kumar Mitter and Farhat Ali for the Respon- 
dents ( plaintiff), - ' 
C, A V. 
The judgment of th e Court was as follows : 


This appeal arises out of a suit for rectification of a kobala, or 
in the alternative for refund of proportionate consideration together 
with damages. The kobala in question differs from the Dainanaua 
on which it purports to be based, both in respect of the total area 
of land conveyed and in respect of the northern boundary of that 
land. The learned Munsiff who tried the suit held that there had 

* Appeal from Appellate . Decree No. 1460 of 1931 against the decree of 
Mr. P. B. Banerjee, Subordinate Judge, First Court of Hooghly at Howrah dated 
the 17th February, 1931 reversing that of Babu Naranath Mukherji, Munsiff, 
Thitd Court, Howrah dated the 11th of May, 1929. 
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been no mistake or fraud in the matter ofthe conveyance, and 
that the northern boundary had been changed with the knowledge 
of both parties. The learned Munsiff further found that there 
was some deficiency in the area of the land actually conveyed 
but that having regard to the terms of the Xadu/ia¢ and the manner 
in which the plaint was framed, the plaintiff was not entitled to 
any tefund or damages, and he accordingly dismissed the suit. 
The learned Subordinate Judge, who heard the appéal agreed 
with the learned Munsifin holding that there had been no mistake 
or fraud, and that the alteration in the area and in the boundaries 
had been accordingly the plaintiff in order to make the conveyance 
conform to the defendant’s title deed. On these findings the 
learned Subordinate Judge ought, in my opinion, to have dismissed 
the appeal preferred by the plaintiff, for, as the learned Munsif 
rightly observed, the plaintiff had no case for rectification once 
it had heen held that the northern boundary and the area had been 
changed with the knowledge and consent of both the parties. The 
learned Subordinate Judge however, instead of dismissing the 
appeal for the reasons indicated above, proceeded to consider 
whether there ought not to be some rectification of the kobala in 
tespect of the southern boundary, though no foundation for such 
rectification had been laid in the plaint. In this the learned Subor- 
dinate Judge was, in my opinion, clearly wrong, for the suit, as 
framed, related only to the rectification of the northern boundary. 
The learned Subordinate Judge next proceeded to consider whether 
the plaintiff had actually got possession of the whole of the area 
intended to be conveyed. That question, was in my opinion 
entirely outside the scope of the suit, the question for decision 
being whether the kobala was a correct expression of the intention 
of the parties and of the agreement entered into between them, 
and not whether the plaintiff had or had not actually got possession 
in pursuance of that agreement. On a consideration of the first point 
indicated above, the learned Subordinate Judge, holding that there 
had been a distinct understanding between the parties that any 
deficiency in the land conveyed by the kobala as compared with the 
land specific in the agreement for sale should be made up by the 
defendant, directed the defendant to execute a separate conveyance 
in respect ofa strip of land to the south of the kobala land, and, 
on a consideration of the second point, the learned Subordinate 
Judge further ordered the defendant to pay to this plaintiff a 
certain sum as compensation for the deficit area. Both these 
matters were, in my opinion, quite outside the scope of the suit, 
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and the orders made by the learned Subordinate Judge in respect 
of these matters must, therefore be set aside. 


The result is that the appeal is allowed with costs throughout 
and the judgment and decree of the lower Appellate Court are 
set aside and those of the trial Court are restored. 


P, R. Appeal allowed. 


ae 


Before Mr. Justice D, N. Mitter and Mr. Justice McNair. 


SATULAL BHATTACHARJEE AND OTHERS 
ve. > 
ASIRADDI SHEIKH* 


Appeal, Competency of—Defendant appellant dying during pendency of appeal 
—No Substitution ~Advere possession, when continuous. 
An appeal against a decree, which proceeds upon a ground common to the 

defendants, does not abate by reason of the death of one of the defendants 

appellants during its pendency and no substitution having been made in his place 
within the time allowed by law. 


Somasundaram Chettiar v. Vatthilinga Mudaliar (1) followed. 


Karimannessa Bibi v. Furan Mandal (2); Chintamani v. Gangabat (3) ; 
Dhuttaloor v. Paidivantam (4); Naimuddin Biswas w. Moniruddin Laskar 
(5) relerred to, 


Where it was found that there bad been interruption in possession fora 
period of nearly two years by a proceeding under Section 145 Code of Crimi- 
nal Procedure in which one A was declared to be in possession as a tenant of the 
plaintiff. 

Held that the possession-of the tenant of the plaintiffs however wrongful was 
sufficient to destroy the continu ity of adverse possession. 


*Letters Patent Appeal No. 23 of 1953 against the judgment of the Hon’ble 
Mr. Justice D. C. Patterson dated the 28th of July, 1933, in Appeal from 
Appellate Decree No. 626 of 1931. 

(1) (1916) I. L, R. 40 Mad. 846, 

(2) (1932) 59 C. L. J. 318. 

(3) (1903) L L. R. 27 Bom, 284. 

(4) (1607) I. L. R, 30 Mad, 470. 

(5) (1927) 47 C. L. J. 82 ; 3a C. W. N. 299. 
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Appeal by the Plaintiffs, h alin 
Suit for declaration of title and recovery of possession. 1954. 
The material facts appear from the following judgment of Satulal Bhatta- 
Patterson, J.—This is an appeal by the defendants and charjee 
arises out of a suit for the declaration of the plaintiffs’ title to Astraddi Sheikh. 
certain land and for recovery of khas possession thereof, The a 
trial Court granted declaration of the plaintiffs’ title to a fractional — 
share in the land in suit but rejected the plaintiffs’ claim for khas July 28 


hd man 


possession. The lower appellate Court however reversed this deci- 
sion and decreed the plaintiffs’ suit in full. Tne sons of the principal 
defendant, Fedu Sheikh have now appealed to this Court. 

It appears that the land in suit was originally held by the pro- 
forma defendant, Arjun Mondal, as a non-transferable occupancy 
holding under the plaintiffs’ predecessors-in-interest and their co- 
sharers, or according to the plaintiffs, under their predecessors-in- 
interest alone. In 1883, Arjun Mandal’s interest in the holding 
was sold in execution ofa money decree, and was purchased by 
one Chandmoni Dassi, and after her purchase Chandmoni was 
recognized as a tenant by the plaintiffs’ predecessors-in-interest and 
their co-sharers, or, according to the plaintiffs by their predeces- 
sors-in-interest alone. In 1885, Chandmoni granted a sub-lease of 
the holding to defendant No. 1, Fedu Sheikh. In 1909, the plain- 
tiffs’ predecessors-in-interest brought a suit for arrears of rent 
against Chandmoni, but without making their alleged co sharers 
parties to the suit. They obtained a decree in that suit, and at 
a sale held in execution thereof, they purchased the holding, or 
at any rate Chandmoni’s right, title and interest therein, in the 
year 1912. In rg14, they granted a lease of the holding to the 
original tenant Arjun, defendant No. 2, and in 1915 they served . 
a notice under Section 167 of the Bengal Tenancy Act on Chand- 
moni’s under tenant, defendant No, 1, with a view to annulling 
the incumbrance created by his under-tenancy and securing the | 
possession of defendant No. 2 to whom they had granted a lease 
in the previous year. It is however clear from the findings that 
neither the plaintiffs nor their alleged tenant Arjun, defendant 
No. 2, were able to oust Fedu Sheikh, defendant No. 1, from the 
land at that time. In the absence of any finding that the defen- 
dant No. r was ousted as a result of the plaintiffs’ purchase in 
rg12, their grant of the lease to Arjun in 1914, and by service of 
a notice under Section 167, Bengal Tenancy Act on defendant 
“No. r in 1915, it must be held that the latter remained in posses- 
sion at least for the time being. In 1921 or r922 howeyer trouble 
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arose between defendant No. 1 and defendant No. 2 regarding 
the possession of the land in suit. This resulted in proceedings 
being taken under Section 145 of the Code of Criminal Proce- 
dure, and on the 24th: January, 1922 the Magistrate in whose 


Court those proceedings, were taken recorded an order declaring 


defendant No. 2 to be in possession, and forbidding all disturbance - 
of such possession.” Defendant No. 1 then brought a title suit 
against defendant No. 2, but without making the plaintifs or 
their co-sharers parties. This suit was decreed onthe r3th of 
December, 1924, and the appeal preferred by defendant No. 2 
was dismissed at some later date. It is alleged by the plaintiffs 


that defendant No. 2 subsequently relinquished his interest in the 


holding in their favour, but even if this allegation be correct, it 
does not appear to have any significance, inasmuch .as the Courts 
had held in the title suit brought by defendant No. 1 that defen- 
dant No. 2 had no title. Inthe meantime, settlement proceedings 
had been in progiess, and the record-of-rights was finally published 
some time in the year 1925, possibly before defendant No. r had 
executed the decree obtained by him against defendant No. 2. 
It appears that in the finally published record of rights the plain- 
tiffs were described as tenure-holders in respect of the entire 
16 annas Maliki right which defendant No. 2, Arjun, was recorded 
as being in possession as a settled raiyat. Despite these entries 
in the record of rights, defendant No. 1 was, at the time of the 
institution of this suit, in possession of the disputed land, having 
presumably obtained possession in execution of the decree obtained 
by him against defendant No. 2. The plaintiffs claimed to bave 
purchased not merely Chandmoni’s right, title and interest but 
the entire holding in rgr2 at the sale held in execution of the 
decree obtained by them, and to have annulled the encumbrance 
created by defendant No. 18 sub-tenancy by the notice under 
Section 167 of the Bengal Tenancy Act that was served on defen- 
dant No, r in 1915. Defendant No. r: however refused to give up 
possession, and hence this suit. 7 
It appears that defendant No. 1 Fedu Sheikh died during the 
pendency of the appeal in the lower appellate Court, and that his 
sons Asiruddi and Mobarak were substituted as his heirs, The 
appéal to this Court was filed on behalf of both Asiruddi and 
Mobarak, but Mobarak had died during the pendency of the 
appeal and his heirs have not keen substituted. The appeal 
has therefore alated so far as Mobarak is concerned. Defendant 
No. 2 was cited as a respondent in the appeal to this Court, but 


366 


- CivIt. 


1934. 
anaa arang 
Satulal Bhatta- 


charjee 


Vv. 
Asiraddi Sheikh. 





Patterson, F. 





1 
THE CALCUTTA LAW JOURNAL, [Vorn LIX, 


party to the appeal, and so far as this aspect of the matter is com 
cerned, there appears to be no reason why Asiruddi ought not to 
be allowed to prosecute the appeal alone. It has however been 
contended on behalf of the respondents that if the surviving 
appellant Asiruddi be allowed to prosecute the appeal, the result 
may be that there will be inconsistent decrees. It seems to me 
that the answer to this contention is found in order 41, rule 4 
itself, for that rule enables an appellate Court, in a proper case, to 
avoid the making of inconsistent decrees by empowering it to 
reverse or vary the decree of the lower Court in favour of all the 
appellants or respondents, even though all of them have not 
appealed. I fail to see why the surviving appellant, Asiruddi, should 
be placed in a worse position by reason of his brother, Mobarak, 
having died after having joined in the appeal, than he would have 
been if Mobarak had died without joining in the appeal at all. If 
Mobarak had not joined inthe appeal, the fact of his having died 
during the pendency of the appeal, would not necessarily have come 
to the notice of this Court at all, and no question of substituting 
his heirs would have arisen, and holding, as I do hold, that neither 
Mobarak nor his heirs are necessary parties to this appeal, I fail to 
see why Asiruddi should not be allowed to prosecute the appeal 
on his own behalf. There are certain classes of cases where the 
abatement of a suit or an appeal in respect of one of the parties 
would make the whole suit or appeal incompetent, but I do not 
think that that applies to the present case, nor to any cases coming 
Within the purview of order 41 1ule 4. In the present case, and 
generally, in all cases coming within the purview of order 41, rule 4, 
itseems to me that the effect of the abatement of an appeal in 
respect of one of the appellants, is neither more nor less than the 


„effect of such an appellant not having joined in the appeal at all, 


In either case, though the heirs of the deceased appellant will not 
be permitted to prosecute the appeal, that is no reason why the 
surviving appellants should not be permitted to do so, Itis true 


-that the present suit being one for ejectment, there may not only be 


inconsistent decrees in the event of Asiruddi’s appeal being success- 
ful, so far as he himself is concerned, but the decree against Moba- 
rak, if allowed to stand, will become entirely ineffective. This 
anomalous result can, of course, be avoided by holding thatthe 
entire appeal has become incompetent by reason of Mobarak’s 
appeal having abated, but it can equally well be avoided by applying 
the provisions of order 41, rule 4, and by reversing the decree, 
(in the event of the appeal being successful), not only in favour of 
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the surviving appellant, Asiruddi, but also in favour of the deceased 
appellant, Mobarak. It may perhaps appear incongruous to make 
an order in favour of a deceased respondent, but there appears to 
be some authority to the effect that such an order is not necessarily 
illegal. [See Moai Chowkidar v. The Official Trustee of Bengal (1)]. 
Moreover, order 41, rule 4 apparently contemplates the possibility of 
an order being made in favour of a deceased appellant asa result of 
an appeal by the surviving appellant or appellants inasmuch as it 
empowers the appellate Court, in certain classes of cases, to reverse 
or vary the decree of the lower Court, in favour of parties who have 
not joined ‘in the appeal, and who, so far as the appellate Court is 
aware, may or may not be alive at the time when the appeal is 
disposed of. It has been suggested on behalf of the appellant that 
the Court might, if necessary, have recourse to the provisions of 
order 41 tule 33, Civil Procedure Code, butin view of the con- 
siderations referred to above, I am of opinion that itis not neces- 
sary to resort to that rule with a view to remedying any anomalies 
that might arise asa result of Asiruddi being allowed to prosecute 
this appeal. Moreover the provisions of order 41 rule 33 are not, 
in my Opinion, applicable to the present case inasmuch as no 
question arises in the present case of this Court making any order 
which .ought to have been made by the Court below, Mobarak’s 
death not having taken place till after the disposal of the appeal by 
that Court. 

For the reasons mentioned above, I am of opinion that the 
preliminary objection must fail, and that Asiruddi ought to be 
allowed to prosecute this appeal, on the analogy of the provisions of 
order 4r tule 4. In this view Iam supported by a judgment of 
Mukerji, J. in the case of Karimannessa Bibi v, Juran Mandal (2), 
in Second Appeal No. 1961 of 1930, but, on the other hand, Iam 
confronted with the decision of Cuming and Mallik, JJ. in the case 
ot Naimuddin Biswas v. Maniraddin Laskar (3). In disposing of 
that appeal, both the learned Judges delivered separate judgments, 
and the judgment of Cuming, J. contains various observations 
which appear to be in conflict with some of the observations made 
by me in the course of this judgment. It is true that the facts of 
that case were very similar to the facts of the present case, and that 
the result was that the appeal was held to be incompetent in view 
of the death of one of the appellants and the failure to substitute 

(1) (1929) 49 C. L. J. 482. 


(2) (1932) 59 C. L. J. 318. 
(2) (1927) 47 C. L. J. 82; 32 C. W. N. 259. 
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his heirs, but in that case, in the opinion of both the learned 
Judges, the deceased appellant was a necessary party in whose 
absence the appeal could not proceed. In the present appeal, 
however, I have held that the deceased appellant is not a necessary 
party, and this being so, I do not consider that I am bound either 
by the decision arrived at in the case referred to above, or by the 
observations made by Cuming, J. in the course of his judgment in 
that case. 


Coming now to the merits of the case, it mdy be pointed out in 
the first instance thatas would appear from the summary of the 
facts given in the earlier portion of this judgment, defendant No. x 
and his successors-in-interest had been in possession of the land in 
suit as Chandmoni’s tenants or under-tenants from the year 188s, 
when defendant No. 1 took a lease of the land from Chandmoni, 
right up to the present time, except for a period of’ about 3 years 
from 1922 to 1925 when their possession was interrupted as a 
result of the section 145 proceedings. I shall deal with the question 
of limitation later, but I think I ought, in the first place to make it 
clear that the plaintiffs cannot succeed unless they can show that , 
the decree obtained by them against Chandmontin the year 1912 
was a rent decree, and that by their purchase at the sale held in 
execution of that decree, they acquired the entire holding, and not 
merely (Chandmoni’s right, title and interest therein. So far as this 
point is concerned, the defendant’s case was, and is, that the plain- 
tiffs only had a fractional share in the Maliki right at that time, 
and moreover that even now they only have a fractional share. It 
is further the defendants’ case that Chandmoni was a tenure-holder, 
and not a raiyat, and that defendant No. 1 had, therefore, in the 
course of time acquired occupancy right in the land in suit. 


The plaintiffs’ case is that the holding is comprised within a 
Brahmottar in which they havea 2% annas interest, and further 
that, in addition to their own 314 annas share, they hold the 
remaining 12% annas by virtue of what is known asa “Ganti” 
right obtained by them from their co-sharers. There appears to be 
no documentary evidence, and practically no oral evidence in 
support of the plaintiffs’ contention that they have a Ganti right in 
respect of their co-sharers’. 1234 annas share in addition to their 
314 annas share, but relying on the entry in the record-of-rights, 
the learned Subordinate Judge has held that the plaintiffs have, 
af the present time, a 16 annas share of the Maliki right in the land 
in suit. This is a finding of fact, and although the learned Advo- 
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cate for the appellants has questioned the correctness of the finding, 
he has not seriously pressed the point. 


As regards Chandmoni having beena tenure-holder and not 
a raiyat, this point was decided by the trial Court in favour of 
defendant No. 1, though in somewhat ambiguous terms, The 
lower appellate Court has however reversed the finding of the 
trial Court on this point, and has held that Chandmoni’s interest in 
the holding was that of an occupancy ratyat. The finding of the 
lower appellate Court is clearly open to criticism, inasmuch as 
that Court has treated the record-of-rights, as finally published in 
the year 1925, as presumptive evilence of the nature of Arjun’s 
interest as it existed prior to Chandmoni’s purchase in the year 
1883. I should be prepared to set aside the finding of the lower 
appellate Court on this point for the above reasons alone, but this 
is hardly necessary in view of whatIam about to say regarding 
the nature of the rights acquired by the plaintiffs by their purchase 
in 16912, and in view of the conclusions I have come to on the ques- 
tion of limitation. 

The trial Court held that the sale of 1912 was not a rent sale, 
inasmuch as the plaintiffs were the heirs of only one of the 
original co-sharers and inasmuch as the plaintifs had failed 
to explain how they had acquired their co-sharers’ interest. In 
arriving at this conclusion, the trial Court relied mainly on the 
recitals in the sale certificate, Ex. D, which was obtained by Chand- 
moni after her purchase of Arjun’s interest in the year 1883, and 
also on the recitals in a decree (Ex. Er) of 1909, which was 
obtained by Chandmoni in a suit brought by her against her under- 
raiyat, Fedu Sheikh defendant No. x. The lower appellate Court 
_ has not, in terms, reversed the finding arrived at by the trial Court 
to the effect that the décree of 1912 was not a rent decree, but 
the learned Subordinate Judge appears to have assumed, for some 
reason which 19 not apparent to me, that the decree was in fact a 
rent decree, and he has discussed some of the evidence bearing 
on the question in connection with other points that were argued 
before him. He has not however, at all considered the recitals in 
Chandmont’s sale certificate, Ex. D, and he appears to have been 
of opinion that because the plaintiffs have been recorded as tenure- 
holders in respect of the 16 annas Maliki right in the record-of-rights 
as finally published in 1925, they must also have been the 16 annas 
Maliks in the year 1912, when they obtained the decree in ques- 
tion. He has not however recorded any clear finding to the effect 
that the plaintiffs were the 16 annas Maliks at that time, and there 
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appears to be no evidence on tbe record on which such a finding 
could be based. In my opinion, the finding of the lower appellate 
Court on this point, Gf indeed the observations contained in the 
judgment can at all be regarded as amounting to a finding) is viti- 
ated by the above errors and omissions, and this being so, the 
finding of the trial Court, which appears to be well-supported by 
evidence and which has not been specifically reversed, must be 
restored. 


It follows that the plaintiffs by their purchase in 1912 acquired 
only the right, title and interest of Chandmoni in the holding and 
not the holding itself and that the interest of defendant No. 1, 
being the interest of an under-tenant under Chandmoni, was not, 
and could not be affected by the service of a notice on him under 
Section 167 of the Bengal Tenancy Act. The present position, 
therefore, is that the defendant No.1, or rather his heirs, have 
some sorl of a tenancy 1ight under the present plaintiffs, and they 
cannot therefore be ejected as trespassers. 


Coming now to the question of limitation, it is clear that even 
if the plaintiffs be held to have acquired the entire holding, and 
not merely Chandmoni’s right, title and interest therein, by virtue 
of their purchase in 1912, their right to khas possession accrued 
from the date of their purchase, or at any rate from the date of 
their knowledge of the fact that defendant No. 1, was in posses- 
sion of the land, that is to say, at the latest from sometime in 
January 1915, when notice under section 167 was served by them 
on defendant No. r. The suit was instituted onthe 11th April 
1927, that is more than 12 years from the date of the plaintiffs’ 
knowledge, and this being so, it must be held to be barred by 
limitation, unless it can be shown that the plaintiffs were in posses- 
sion at sometime within 12 years of the date of the institution of 
the suit. 


It is contended on behalf of the plaintiffs respondents that 
Arjun’s possession, which extended over three years from the 24th 
January, 1922, (the date of the order under Section 145 of the 
Criminal Procedure Code), ought to be regarded as being equiva- 
lent to their possesgyion through their tenant. This contention 
cannot, in my opinion, prevail, inasmuch as Arjun, although he 
had, as far back as 1914, executed a Kabuliat in favour of the 
plaintiffs, had never been inducted into the lands by the plaintiffs, 
and had only succeeded in obtaining possession by reason of an 
order of the Criminal Court which was based on considerations 
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which had nothing to do with any question of title. The Section 
145 proceedings were merely between Arjun, (defendant no. 2), 
and Fedu Sheikh, (defendant No. 1), and the final order, declaring 
Arjun to be in possession, was based merely on the facts of posses- 
sion as found by the criminal Court and not on any findings on 
the question of title. These proceedings in the Criminal Courts 
were moreover followed by proceedings in the Civil Court, asa 
result of which defendant No. 1’s title was affirmed, and Arjun’s 
tiile (which was presumably sought to be based on the allegation 
that he was the plaintiffs’ tenant was negatived. In these circums- 
tances, it cannot, in my opinion, be held that Arjun’s possession 
during the period in question, ought to be regarded as being 
equivalent to the plaintiffs’ possession. It must, therefore, be 
held that the plaintiffs were not in possession within 12 years of 
the date of the institution of the present suit, and that the suit is 
barred by limitation, in respect of the claim to possession. 


The result is that the appeal is allowed with costs in all Courts, 
the judgment and decree of the lower appellate Court being set 
aside except in respect of the declaration of the plaintiffs’ present 
title to the suit land, on which point the finding of the lower 
appellate Court is affirmed. With this modification, the decree of 
the trial Court will be restored. 


Leave to appeal under the Letlers Patent has been asked for on 
behalf of the respondents and is granted. 

Against this decision the Plaintiffs appealed. 

Messrs. Kshitish Chandra Chakrabartty, Panchanan Ghosal and 
Durga Charan Ray Chaudhury for the Appellants. 


No one for the Respondent. 

The judgment of the Court was as follows: ` 

Hitter J: Thisis an appeal under Section 15 of the Letters 
Patent from a judgment of my learned brother Mr. Justice 
Patterson, who modified the decree of the lower appellate Court 
and restored the decree of the Munsif. 

Two points have been raised before us in respect of the appeal 
which has been preferred on behalf of the plaintiffs. It is first 
contended that by reason of certain events which happened, the 
appeal before Mr. Justice Patterson should have been dismissed 


on the preliminary ground that as one of the defendant appellants. 


had died dusing the pendency of the appeal in this Court and his 
heirs were not brought on the record, and the appeal having abated 


so far as the said defendant was concerned, the whole appeal had. 
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abated. This contention did not prevail with Mr, Justice Patterson 
and he held that this preliminary objection must be overruled, and 
we are of opinion that the learned Judge was right in his con- 
clusion on this part of the case for reasons to be detailed pre- 
sently, 


The suit out of which this appeal arose, was brought by the 
plaintifs now appellants before us, for a declaration of their title 
to certain lands and for recovery of kas possession in respect of 
the same. The first Court granted a declaration of the plaintifis’ 
title to a fractional share in tke lands in suit, but dismissed the 
plaintiffs’ suit for Aas possession. On appeal to the lower appellate 
Court it set aside that decision and decreed the plaintiffs’ suit in 
full. 


It appears that defendant No. 1 Fedu Sheikh died during the 
pendency of the appeal in the lower appellate Court and his two 
sons Asiraddi Sheikh and Mobarak Sheikh were substituted as 
his heirs in the record of the appeal in the Court below. The 
appeal to this Court was filed on behalf of both Asiraddi and 
Mobarak. Mobarak died during the pendency of the appeal to 
this Court and his heirs were not brought on the record within the 
time allowed by law. The result of that was that the appeal 
abated automatically so far as the appellant Mobarak was con- 
cerned. It is stated that the effect of this abatement of the appeal 
so far as Mobarak was concerned, is that the whole appeal had 
abated. The preliminary objection is based on this ground and 
it is said that the appeal to this Court was incompetent and should 
have been dismissed apart from any question on the merits. Mr, 
Justice Patterson has negatived this objection and has relied on 
the provisions of Order XLI, rule 4 of the Code of Civil Procedure. 
We are of opinion that this case is governed by the provisions of 
Order XLI, rule 4, which runs as follows: “Where there are 
more plaintiffs or more defendants than one in a suit and the decree 
appealed from proceeds on any ground common to all the 
plaintiffs or to all the defendants, any one of „the plaintiffs or of 
the defendants may appeal from the whole decree and therefore 
the appellate Court may reverse or vary the decree in favour of 
all the plaintiffs or defendants, as the case may be.” The suit of 
the present plaintiffs for ejectment was resisted by the two sons 
of the original defendant No. r, on common grounds, and it seems 
to.'us that the present rule enables one of the two heirs of the 
defendant, to maintain the appeal from the whole decree, and it 
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is competent to the appellate Court to reverse or vary the decree 
in favour of all the plaintifs or all the defendants as the case may 
be, although one of the defendants or one of the defendant’s heirs 
did not join in the appeal. It is contended that the rule only 
provides for a case where the appeal has been preferred by one 
of the defendants, in which case although the other defendants 
had not joined in the appeal, he is entitled to get the benefit of 
the judgment. We are of opinion that that would be putting a 
limited construction to the provisions of rule 4, Order XLI. - 


The view we take, has been taken by Mr. Justice Mukherji 
in an unreported decision of this Court. It was cited before the 
learned Judge of this Court; in the case of Karimannessa Bibi 
v. Juran Mandal (1) in Second Appeal No. 1961 of 1930. This 
view receives support also of a decision inthe case of Somasunda- 
ram Chettiar v. Vaithilinga Mudaliar (2). Sir John Wallis, at 
page 868 of the report, observes as follows: “The twentieth and 
the twenty-second defendants died after the appeal had been 
preferred and their representatives have not been brought on the 
record. It has been argued that as the appeal has abated as 
regards these appellants the decree of the lower Court cannot be 
modified as far as their interests are concerned, The grounds of 


appeal in which the appellants have succeeded are common to all - 


the appellants and we think the terms of order XLI, rule 4 of the 
Code of Civil Procedure are wide enough to cover this case, 
Chintamoni v. Gangapai (3), and enables this Court to set aside 
the decree as regards the whole of the plaintiffs claim and not 
merely in respect of the interest of those appellants where appeals 
have not abated. Any other conclusion would lead to ‘incongruity 
in judicial decisions on the same facts’, vide Déuttaloor Subbayya 
v. Paidigantam Subbayya (4)”. 


Reliance, however, has been placed on a decision of this Court 
in the case of Vatwuddin Biswas v, Moniruddin Laskar (5). The 
learned Judges Mr. Justice Cuming and Mr. Justice Mallick 
delivered separate judgments in that case. It has been pointed 
out by Mr. Justice Patterson that there are various observations 
which appear to be in conflict with the observations made by him. 
Mr, Justice Mullick has laid down that the true test in a case of 


(1) (1932) s9 C. L. J. 318. 

(2) (1916) I. L. R. 40 Mad. 846. 

(3) (1909) L L. R. 27 Bom. 2843 

(4) (1907) IV L, R. go Mad. 470. 

(5) (1927) 47 C. L. J. Ba; 32 C. W, N. 299. 
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this kind is, whether it can be heard in the absence of the appellant 
who is dead. Whether an appeal can be heard in the absence 
of one of the appellants, will depend on the nature of the suit 
and the decree made. The present suit is a suit for ejectment 
and the defendant in appeal can contend on grounds common to 
the other defendants that the whole suit should be dismissed. 
We do not see any reason to hold why the provisions of Order 
XLI, rule 4 should not cover a case of tbis kind. We arein 
entire agreement with the case of the Madras High Court in which 
judgment was delivered by Sir John Wallis. 

The second ground relates to the merits of the case. Mr. 
Justice Patterson has agreed wih the lower appellate Court 
so far as the question of plaintiffs’ title is concerned. He 
holds that the plaintifs have established their title to the 
entire land claimed in the present suit but he has disagreed 
with the lower appellate Court and has held that as the plaintiffs 
wére mot in possession within twelve years of the date of the 
institution of the present suit, the suit was barred by limitation 


in respect to the claim for khas possession. 


It is to be observed that one of the issues in the present suit 
was issue No. 5, namely, “Has the defendant No, 1 acquired 
any limited interest by adverse possession for more than twelve 
years”? Until that issue is determined in favour of the defendant 
No. r or his heirs, plaintiff.’ suit for Aas possession cannot be 
dismissed. Therefore the real question for consideration is 
whether the possession of defendant No. 1 Fedu Sheikh was 
adverse in continuity and extent for more than twelve years. The 
lower appellate Court has come to the conclusion that there has 
been interruption in that possession by reason of the fact that on 
or about the time when Section 145 proceedings were started in 
the year 1922, Arjun Mandal did claim to be the tenant of the 
plaintiff under a kabuliat which was executed in the year 1321 
corresponding to 1914 and was in possession on behalf of the 
plaintiff, The lower appellate Court has also come to the conclu- 
sion that that possession which continued for a period of nearly two 
years, namely 1922 to 1924, was sufficient to destroy the continuity 
of the adverse possession of the defendant No. r. What happened 
was that in Section 145 proceedings Arjun’s possession was affirmed 
and it was declared that Arjun was in possession of the land at 
the date of the order under Section 145(1) of the Code of Criminal 
Procedure. In order to get rid of the effect of these proceedings, 
a suit was brought against Arjun by the defendant No. x in the 
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Civil Court and it was held that the possession of the defendant 
No, 2 was not a rightful possession and that the defendant No. 1 
succeeded in the suit and he was able to obtain a decree and to 
recover possession in 1924. Mr. Justice Patterson has come to 
the conclusion that the possession of Arjun during the existence 
of the order under Section 145, cannot be regarded as equivalent 
to the possession of the plaintiffs through their tenants and the 
reason given by the learned Judge is this: “This contention 
cannot, in my opinion, prevail, inasmuch as Arjun, although he 
had, as far back as 1914, executed a kabuliat in favour of the 
plaintiffs, had never been inducted into the lands by the plaintiffs, 
and had only succeeded in obtaining possession by reason of an 
order of the Criminal Court which was based on considerations 
which had nothing to do with any question of title. The 
Section 145 proceedings were merely between Arjun and Fedu 
Sheikh, and the final order, declaring Arjun to be in possession, was 
based merely on the facts of possession as found by the Criminal 
Court and not on any finding on the question of title These 
proceedings in the Criminal Court were moreover followed by 
proceedings in the Civil Court, as a result of which defendant 
No. 18 title was affirmed, and Arjun’s title, which was presumably 
sought to be based on the allegation that he was the plaintiffs’ 
tenant, was negatived. In these circumstances, it cannot, in my 
opinion, be held that Arjun’s possession during the period in 
question ought to be regarded as being equivalent to the plaintiffs’ 
possession.” 


It appears, however, from a perusal of the judgment in Sec- 
tion 145 case that Arjun was setting up the title of the plaintiffs 
and that a reference was made in the judgment, to the Kaduliat 
of 1914. The following passage in Section 145 proceedings, may 
be usefully quoted here: “ Satulal states that he then settled the 
land with Arjun, who executed a kabuliat Ex. r in 1321 B.S, 
It has been proved that Satulal got a rent decree against Arjun 
for rent for the year 1326 B.S. The documentary evidence pro- 
duced by the xst party, is very satisfactory. The oral evidence 
produced by the ist party consists of the deposition of two 
witnesses who cultivate two plots contiguous to the land in 
dispute. Taken along with the documentary evidence it must be 
held to be quite adequate to prove that of Arjun’s possession.” 
Although in Section 145 proceedings the Criminal Court should 
not investigate into the question of title and should base its deci- 
sion merely on the question of possession, it is clear that Arjun 
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was setting up the title of the plaintiffs and he was claiming that 


he was possessing the land as a tenant, on behalf of the plaintifs, 
“The plaintiffs have now been found to be the rightful owners and 


the possession of the plaintiffs’ tenants however wrongful is in 
our opinion, sufficient to destroy the continuity of adverse posses- 
sion of the defendant Nu. 1, and the proper issue in this case is _ 
to consider whether the defendant No. r .acquired a limited 
interest of a tenant by adverse possession. If this period is taken 
into account, possession of defendant No. 7 falls short of the Statu- 
tory period. 

In our Opinion, therefore, it seems to us that the lower appellate 
Court was right in the view which it has taken that the plaintiffs 
were in possession of the suit lands, for at least three years next 
before the present suit, through their tenant Arjun. This again 
is a-finding of fact arrived at by the lower appellate Court, and it is 
not permissible to this Court to interfere with it in second appeal. 


For these reasons, we are of opinion that the judgment of 
Mr. Justice Patterson must be set aside and that of the first 
appellate Court restored. 

It is unfortunate that the respondents in this appeal have not 
appeared before us, but Mr. Roy Choudhury and Mr. Chakraburtty 
have very fairly placed the case before us. 

The appellants are entitled to their costs both before us and 
before Mr. Justice Patterson. 

WoNalr, J.—I agree. 


P. R. Appeal allowed, 


Vou. LIX | HIGH COURT»: 


CRIMINAL REVISION. 


Before Mr. Justice D. C, Patterson and Mr. Justice S. N. Guka. 


P., G. DOMBRAIN AND ANOTHER 
Dı 


SOMESWAR CHAUDHURY. * 


Commission, issue of, at the instance of complainant—No cross interrogatories 
by accused —Supplementary commission for purpose of cross examination, 
if can be tssued—Criminal Procedure Code (Act V of 1898) Chapter XL. 


It 1s open to a person accused in a warrant case to refrain from putting in 
any cross-interrogatories when the commission is first issued and to apply at a 
later stage i.e. to say after he has inspected the deposition taken on commission 
and after charge has been framed against him, for re-issue of the commission 
together with his cross interrogatories. i 

Application under Section 107 of the Government of India 
Act and Sections 439 and 526 of the Criminal Procedure Code. 


The material facts will appear from the judgment. 


Ällessrs. Suresh Chandra Talukdar and Holiram Deka for the 
Petitioner. 
Mr. Probodh Chandra Chatterjee for the Opposite Party, 


The judgment of the Court was as follows: 


In the case to which this rule relates a certain witness for the 
prosecution was exa mined on commission at the instance of the 
complainant, but for reasons which it is not necessary to state 
here, no cross-interrogatories were filed on behalf of the accused, 
and the commission, together with the deposition of the witness, 
was returned to the trying Magistrate without there having been 
any crossexamination. The trial was then proceeded with and a 
charge under Section 420 of the Indian Penal Code was in 
due course framed against the accused persons, the present peti- 
tioners. The petitioners thereafter applied to the trying Magistrate 
for the issue of a fresh commission for the cross examination of 
the witness in question. The trying Magistrate made a recom- 
mendation to the District Magistrate for the issue of the commis- 
sion prayed for, but the District Magistrate refused to issue a 
fresh commission on the ground that the petitioners had failed to 


* Criminal Revision No 1216 of 1933 against the order of B, M. Mitra, 
Esq., Sessions Judge, Assam Valley District dated 28th November, 1933 rejecting 
the motion against the order of Extra Assistant Commissioner, Gauhatl, 
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furnish cross-interrogatories in connection with the first commis- 
sion, though they had been given several opportunities of doing 
50. The present Rule is for the quashing or transfering of the 
proceedings, or, in the alternative, for directing that the petitioners 
be given an opportunily of cross-exa mining the witness in question 
on commission. 

The provisions regarding the issue of a commission for the 
examination of a witness are contained in Chapter XL of the Code 
of Criminal Procedure, and it is contended on behalf of the oppo- 
site party that those provisions are self contained. It is pointed 
out that Chapter XL contains no provision for the issue of a 
supplementary commission for the purposeS of cross-examination, 
or for any Other purpose, and itis contended that this being so, 
the District Magistrate had no power to issue any such supple- 
mentary commission as was demanded on behalf of the petitioners. 
In our opinion this contention cannot be sustained. Section 256 
of the Criminal Procedure Code gives an accused person the right 
to have the witnesses for the prosecution cross-examined after 
charge has been framed, and that right is not, in our opinion, in any 
way affected by the provisions contained in Chapter XL. Sec- 
tion 507, which is one of the sections contained in Chapter XL, 
provides for the inspection of depositions taken on commission, 
and it is in our opinion open to a person accused in a warrant 
case, to refrain from putting in any cross-interrogatories when the 
commission is firat issued, and to apply at a later stage, (that is to 
say after he has inspected the deposition taken on commission 
and after charge has been framed against him), for re-issne of the 
commission together with his cross-interrogatories, 

In the above view of the matter we would make the Rule abso- 
lute so far as the prayet for a direction on the District Magistrate 
to give the petitioners an opportunity of crossexamining the 
Witness in question on commission is concerned, 

This being our decision of the main question, we do not think 
it necesgary to say anything about the prayer for the quashing or 
‘transfer of the cass to some other District. 


P. Re Rule made absolute in part, 


1 fas 
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Before Mr, Justice M. N. Mukerji and Mr, Justice C, A ; 


~ 


HEM CHANDRA DAS AND OTHERS 
_ l = 


SUBODH CHANDRA DAS GUPTA.* 


> 


Bengani Vunicipal Act (XV of 1932), Section 28 clause (1) and ( a)—Revising 
authority, if incluled aithin the sectionmDeposit under Section 34 
clause (¢), if condition precadent to bringing an action. 


Revising authority appointed in pursuance of the orders of the Carica 
are not peigons to whom clause (1) of Section 28 of the Bengal Municipal 
Act applies and they are not also a Municipal Officer or servant within the mesan- 
ing of claus2 (2) of Section 28 of the Act. 


The deposit contemplated by Section 34 clause (c) of the Bengal Municipal 
Act is a condition precedent to the entertaining of a complaint. 

Revision under Section 439 of the Code of Criminal Procedure 
by the Accused, 


The material facts appear from the judgment. 


a 


- Messrs. Santosh Kumar Basu and Prafulla Chandra Nag ai 
the Petitioner. 


Messrs. D. N. Bhattacharjee and se Chandra Chaudhury 
for the Opposite Party. 


The judgment of the Court was as follows: 


The first two petitioners are pleaders practising in the Court 
of the Munsiff at Sherpur and the third petitioner isa taluqdar and 
merchant of the Sherpur town. In connection with the first 
General Election of Commissioners of the Sherpur Municipality 
which was to be held under the Bengal Municipal Act, (Bengal 
Act XV of 1932) a committee consisting of the Chairman and 
two Commissioners was appointed under Section 21-of the Act. 
The said committee appointed the three petitioners as the revising 
authority under Order 4 of the orders issued under notification 
"No. 5717 M dated the rst December, 1932, to revise the preliminary 
Electoral Roll, 

_ The complai nant, ‘who is a rate-payer of the said Municipality 
instituted a complaint against the three petitioners and the three 
members of the committee on the 21st January, 1933 alleging that 
certain malpractices had been committed by them in regard to the 
revision Of the Preliminary Electoral Roll. The deposit of Rs. 50 


* Criminal Revision Case No, 783 of 1933 against the order of the Sub- 
Divisional Magistrate of Sherpur town, 
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contemplated by Section 34 clause (c) of the Act was not made 
at the time, The complaint was filed before an Honorary Magis- 
trate who was not willing to deal with it and so forwarded it to 
the Sub-divisional Magistrate for action The Sub-divisional 
Magistrate, Mr. Trivedi dismissed the complaint under Section 203 
of the Code of Criminal Procedure observing as follows :— 

“No case under Section 28(2) of Bengal Municipal Act XV 
of 1932 is made out. The revising authority is alleged to have 
rejected the objections. This is not sufficient for showing any 
offence * * * * * ‘The cost of Rs. 50 required to be depo- 
sited by law was not deposited.” 

The complainant then moved the Sessions Judge who ordered 
that a further enquiry should be held on the complaint on the 
complainant depositing Rs. 50. When the case came back to the 
file of the Sub-Divisional Magistrate, date was fixed within which 
the complainant was to make the deposit. On the deposit being 
made when the Sub-divisional Magistrate was about to hold the 
enquiry, an objection was taken on behalf of the petitioners that 
they are not persons who can come under clause (2) of Section 28. 
The complainant then took up the position that his case as against 
the petitioners fell within clause (1) of Section 28. The Sub-Divi- 
sional Magistrate then proceeded to hold a Judicial enquiry in 
which the complainant was to adduce evidence “for the purpose 
of proving that the omission of the names of certain rate-payer 
from the electoral roll was procured deceitfully by the petitioners,” 

The complainant then examined certain witnesses on his 
behalf and the Sub-divisional’ Magistrate issued summonses against 
the petitioners for an offence under Section 28 clause (1) of the 
Act. The present rule is directed against the summonses so issued 
and the proceedings following them. ; 

We are of opinion that the petitioners are not persons to whom 
clause (1) of Section 28 can possibly apply. They are revising 
authority, who are vested with the powers of holding summary 
enquiry into claims and objections preferred in connection with 
the revision of the Preliminary Electoral Roll, and their orders 
allowing or disallowing such claims and objections are to be 
mechanically followed in amending the said Roll (vide Orders 12 
and 13 of the notification). The words of the clause “who by 
claiming a qualification” apply only to the case of claimant the 
words “by using false documents or by a false declaration or 
by any other deceitful means procures ” indicate a person who 
practises a deception and thereby obtains from some other indivi- 
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dual or body an improper entry, etc. The clause, in our opinion, 
cannot possibly include the Revising Authority from whom the 
order is procured, 
` It has been contended before us on behalf of the complainant 
that the present case is covered by clause (2) of Section 28, We 
are unable to hold that a member of the revising authority is either 
a Municipal Officer or servant. 
We desire also to point out that the words of clause (c) of 
Section 34 clearly indicate that the deposit of Rs. 50 is a condition 
precedent’ to the entertaining of a complaint though, of course, 


a complaint dismissed merely on the ground of such non-deposit 


may be revived on the deposit being subsequently made if the 
complaint is otherwise in order. 
The Rule is made absolute. The proceedings complained of 
are quashed and the complaint of the opposite party 1s dismissed. 
Tf the petitioners are on bail, their bail bond will be dis 
charged. 


P, R, | Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Lort-Willams and Mr. Justice Nasim Ali. 


HANUMAN DAS MUNDRA 
“ 2. 


DAMODAR LAIK AND oTHERS,* 


Patta, construction of—'Putra pautradtkramay’ and ‘Thica mokra mourasht? 
meaning of—*Thica’ what if means, 


In a patta by which a tenure was created the word ‘Thica mokra mourashl’, 


í putra pautradikramay ’ occured and there was the further stipulation that there 
would be no remission cn any account, 


Held that the tenure was evidently intended to be held from generation to 
generation and not for a temporary period, 


* Appeal from Appellate Decree No. 1080 of 1932 against the decree of 
Babu Surendra Nath Sen, Subordinate Judge, 3rd Court of Midnapore dated 
the 29th June, 1931 affirming that of Babu Rupamoy Chatterjee, Munsiff and 
Court, Midnapore dated the 16th September, 1930. 
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Held further ‘the words ‘ mokrari | and ‘ mourashi ’ in the palta meant that 
‘the tenancy was not only hereditary but its rent was also fixed in n perpetuity, 
Nabendra Kishore Roy v Choudhury Mian (1) referred to., A - Le 
The word ‘ Thica,’ means a contract by which‘a person. en®affes to pay a 
fixed amount of rent-or revenue and does not mean temporarye _ 
Appeal by the Plaintiff, 
The material facts appear from the judgment. 


Messrs, Peary Mohan Chatterjee, Khitindra Nath Bose and 
-Bankim Chadra Roy for the Appellant. 


Messrs. Amarendra Nath Bose and Narendra Nath E 
for the Respondents, 


The judgment of the Court was as follows : 


Nasim Ali, J.:—The appellant in this case is the plaintiff in 
a.suit for enhancement of rent of a tenure under Section 7 of the 
the Bengal Tenancy Act. The defence of the tenants was that 
their rent was not liable to be enhanced as it was a Mokarari 
Mourashi tenure, that is, a heritable tenure the rent of which is 
fixed in perpetuity. In support of this defence, a fotfah of 
1250 B.S, was produced by the defendants. The Courts below 
have found that this document is a genuine document and this 
finding has not been challenged before us. 

The only point that has been urged in this anneal 18 that on 
a proper construction of the go#ah, the Courts below should have 
held that the tenure was only heritable but that its rent was not 
fixed in perpetuity. We have gone through this pof/ak, and we 
are of opinion that the construction put upon it by the Courts 
below is correct. The words ‘ Zhica Mokra, Mourashi, Putra Pautra- 
dikramay’ (Ba ater, cla, oe aaa) along with a 
stipulation that there will be no remission of rent on any account 
taken together, lead us to think that by this goffah a hereditary 
tenure with a fixed rent was intended to be created. The learned 


‘Advocate for the appellant argued that the word ‘ Mourashi’ was 


not enough to show that the rent was fixed in perpetuity. But 
there are other expressions in this offa which clearly indicate 
‘that the intention of the grantor was to fix the rent in perpetuity. 
The word ‘Thica’ as it appears from Wilson’s glossary means ‘a 
“contract by which a person engages to pay a fixed amount of rent 
or revenue.’ This word does not, in our opinion, mean ‘temporary’ 


a8 was contended by the learned , Advocate for the appellant. 


‘This contention of the appellant would be wholly inconsistent 
(1) (1929) 52 C. L. J. 582. 
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with the words “putra pautradikramiy” mentioned in the lease. 
The tenure was evidently intended to he held from generation 
to generation and not for a temporary period. This view gains 
further support from the use of the word ‘Mokra’ in the lease. 
It was pointed out by Suhrawardy, J. in the case of Nabendra 
Kishore Roy v. Choudhury Mian (1) that the word ‘Mokra’ is a 
corruption of the Arabic word ‘Mokarrar.’ . In view of the accepted 
meaning of the words ‘Mokarar? and ‘Mourash? in a lease, there 
cannot be any doubt that the tenancy was not only hereditary 
but that its rent was also fixed in perpetuity. Reading the docu- 
ment as a whole, we are of opinion that this was a Mokaran 
‘ Mourashi lease, and consequently, the rent of the tenants cannot 
be enhanced, 

The appeal is accordingly, dismissed with costs. 

Lort-Williams, J.—I agree. 


P, R, Appeal dismissed, 


(1) (1929) 52 C. L. J. 533. 


Before Mr. Justice S. C, Mallik and Mr, Justice M, C. Ghose. 


MOHAMMAD ZAHADUR RAHIM 
y. 
' SATYENDRA NARAYAN MUKHOPADHYA AND OTHERS,* 


Appeal dismissed against some respondents, if can proceed against the others— 
Injunction, grant of, when 1llegal—Holding of mela on ones own land, 
when actionable—Act not unlawful in itself, if rendered unlawful merely 
because the motive of the act is bad, l 
An appeal, which had been dismissed against some of the respondents against 

whom the appellant did not want to proceed and who were defendants along 

with the appellants in the original suit, could proceed in the absence of these 
respondents. = 

An act which is not unlawful in itself does not become unlawful merely 
because it interferes with other people’s business or merely because the motive 
of the act is bad. 

Sonvedl v. Smith (1) referred to. 

* Appeal from Appellate Decree No. “356 of 1932 against the decree of 
"Babu Naranath Mukherjee, Additional Subordinate Judge of Burdwan dated 
the rith July, 1931 affirming that of Babu Nalini Nath Das Gupta Munsiff ist 
Court, Burdwan, dated the 23rd December, nae 

(1) [1925] A. C, 700 , 
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The grant of an absolute injunction restraining a party from enjoying his 
own land is wholly illegal. 

The holding of a mela by defendant on his own land would not be unlawful 
merely because it would interfere with the plaintiff's mela or merely because 
the defendant in holding his mela, had a bad motive for his act. But such an 
act would be an actionable wrong if he would exercise his right of using his 
land by the employment of illegal means. 


Appeal by the Defendant, 


Suit for declaration of right to hold a mela, for damages, and for 
permanent injunction. 


The material facts appear from the judgment. 
Messrs. Atul Chandra Gupta and Farhat Ali for the Appellant. 


Messrs. Brojolal Sastri, Santosh Kumar Bose and Parimal 
Mukherjee for the Respondents. 


The judgment of the Court was as follows: 


Mallik, J.—The plaintiffrespondent is a patnidar of village 
Dadhia while defendant No. 1 is a patnidar of village Ayarpur 
which is contiguous to Dadhia. A mela is held on some land 
in Dadhia on the 3rd, 4th and sth day after Sripanchami 
every year. According to the plaintif, defendant No. 1 along 
with the other defendants has been trying to set up a rival 
mela on his land in Ayarpur on the three identical days by 
settling shopkeepers there by the use of force, violence, intimi- 
dation and threat for sometime past. On these allegations the 
plaintiff instituted the suit that has given rise to the present 
appeal for a declaration of his right to hold a sela on his land in 
Dadhia, for damages as compensation for the loss caused to him 
by the defendant’s disturbance and interference with the plaintifs 
right and also for a permanent injunction restraining the defendants 
from holding a rival mela or settling up shops on their land in 
Ayarpur at the time of the Dadhia mela, The plaintifi’s claim 
was resisted by the defendants on various grounds, These grounds 
were overruled by the Court of first instance and the trial Judge 
gave a decree to the plaintiff declaring the plaintiff’s right to hold a 
mela on his land in Dadhia, giving him damages for Rs. roo and 
granting the permanent injunction as prayed for. This decision 
was affirmed on appeal. Defendant No. 1 is the appellant 
before us. 

A preliminary objection was raised that the appeal is incompe- 
tent inasmuch as the heirs of respondent No. 7 who was dead 
had not been substituted and the appellant did not want to proceed 
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against respondents Nos 8 and g and the appeal has been dis 
nussed as against these three respondents, I do not think that 
there is any substance in this preliminary objection. The appeal 
may have been dismissed as against these three respondents who 
with the appellant had been made defendants in the suit but it 
cannot be contended that the present appeal cannot proceed in 
the absence of those respondents. 


Mr. Gupta ‘for the appellant had no exception to take to that 
part of the decree of the lower appellate Court by which the 
plaintiff had obtained a declaration of his title and also damages. 
But he strenously attacked the part by which an absolute perma- 
nent injunclion had been granted. Flis contention was that the 
grant of absolute injunction in the present case whereby the defen- 
dant-appellant has been restrained from enjoying his own land 
1s wholly illegal, This contention, is in my opinion, is well 
founded and must, therefore, prevail Itis an unassailable propo- 
s.tion of law that an act which is not unlawful in itself does 
not become unlawful merely Lecause it interferes with other 
people’s business or merely because the motive of the act 
is bad. [See Sonvell v. Smith (x)| The aprellant is the, owner of 
village Ayarpur and as such owner he has every right to hold a 
niela on his land in Ayarpur on any day he likes just in the same 
way as the plaintiff has a right to hold a mela on his land in Dadhia. 
The defendant’s action in holding such a me/a would not be 
unlawful merely because it may interfere with the plaintifs mela 
or merely because the defendant in holding his mela had a bad 
motive for his act. But such an act on his part would be an action- 
able wrong if he would exercise his right of using his land by the 
employment of illegal means by settling shopkeepers by the use 
of force or violence or intimidation or threat. In the present 
case the lower appellate Court has found ina way that the defen- 
dant did use intimidation and threat in making the shop-keepers to 
come to his land. This was certainly an actionable wrong and 
there would have been nothing illegal in granting an injunction 
that would restrain the defendant from doing it. But the injunc- 
tion that has been made in the present case restrained the defen- 
dant not only from using his land and exercising his rights by 
illegal means but restrained him also fiom exercising those rights 
even in a lawful manner. The effect of the injunction given in 
the case has been to make an invasionon the defendant’s legiti- 
mate rights to use his own property—rights which he is perfectly 


(1) (1925) A, C. 700 at pages 718, 719, 728 and 734 
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justified in exercising. so long as he does not exercise them in an 
illegal way. 

Mr. Sashtri contended that in order to make the injunction 
effective it was necessary to give it an absolute form—his conten- 
tion being that it would not be possible to distingnish the exercise 
of the defendant’s rights to use his land by employing illegal means 
from'an exercise of those rights by means that are not unlawful. 
This contention I need hardly say, is not worthy of any serious 
consideration. There can be no difficulty in saying whether a 
man when he exercises his rights exerci es them by illegal means 
or in a way in which there is nothing unlawful. 

The decree of the lower appellate Court cannot, therefore, 
in my opinion, be maintained in its entirety. I would accordingly 
maintain it so far as it relates to the declaration of the plaintiff's 
right and also to damages. But I would set aside the order of 
Injunction that has been made and grant in its place an injunction 
restraining the defendant from holding a me/a on his land in 
Ayarpur by the employment of illegal means by use of force or 
violence or intimidation or threat. 

I would make no order as to costs in this appeal. 

M. C. Ghose, J :—The decree given by the trial Court was 
to this eficct. The plaintiff’s right to hold the mela in their 
Dadbia me/a ground peacably and without interruption by the 
defendants is established. The defendants against whom the 
suit is decreed are restrained permanently from holding a rival 
mela in their village Ayarpur or in any land close to the Dadhia 
mela of the plaintiffs or setting up any shop in any such land on 
the saptami, Ashtami and Nabami days following the Saraswati 
puja. The plaintiffs will also get Rs. 100 from defendants by way 
of damages. I agree with my learned brother that the first and 
the third portions of the decree are correct and should stand but 
the second portion whereby the defendants aré restrained perma- 
nently from holding a lawful me/a in their own village is not in 
accordance with law. The defendants may be lawfully restrained 
from illegally preventing people from attending the plaintiffs’ sela, 
But tbey should not be restrained from holding a wela or shops 
in their own land in a peaceful manner. J, therefore, agree with 
my learned brother that the wording of the injunction should be 
altered in the manner indicated by him, 


PR, Appeal allowed in part. 


mun 
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Before Mr. Justice S. C, Mallik and Mr. Justice R, E Jack. 


RASH BEHARI NASKAR AND OTHERS 
p. 
HARIPADA NASKAR AOD OTHERS.* 


Contract—Undue influenceRepresentatives of executant, if can challenge the 
contract—Executant, having no opportunity to cancel the contract—Consi- 
deration, want of, if by itself vitiates the sale,” 

Under Section 19(a} of the Contract Act, when consent to an agreement is 
obtained by undue influence, the agreement isa contract voidable at the option 
of the party whose consent was so obtained. 

When it appeared that the executant himself had no opportunity to cancel 
a contract after removal of undue influence, it was open to his representatives 
to raise in defence the plea of undue influence. 


Want of consideration will not of itself affect the title of the vendees. 
Appeal by the Plaintiffs, 

Suit for confirmation of possession on declaration of title. 
The material facts appear from the judgment. 

Mr. Hiralal Chakravarti for the Appellants. 


Atessrs, Rupendra Kumar Mitter, Balaram Basu and Satindra 
Nath Roy Chowdhuri for the Respodents, 


Mr, Biraj Mohan Mojumdar for the Deputy Registrar, 
The judgment of the Court was as follows: 


Jack, J.—This appeal has arisen cut of a suit for confirmation 
of possession on declaration of title by the plaintiffs who sue on 
a kobala executed in their favour by Harananda defendant No. 4 
on the 30th October, r929. Plaintiffs allege that the defendants 
Nos, 1 to 3 who are the sons of Harananda offered resistance to 
their taking possession of their land included in the 4da/a which 
- is their Bastu land. The suit was instituted on the rath Novem- 
ber, 1929. On the z2nd November, 1929, the defendants filed a 
petition for time to file objection to temporary injunction granted 
at the time of the filing of the suit and they asked for time to file 
written statement on the 16th December, 1929. Defendant No. 4 
Harananda died on the 30th December, 1929. His heirs were 
substituted on the 2nd January, 1930 and written statement was 


“Appeal from Appellate Decree No. 3023 of 1931 against the decree of 
Babu Kshirod Ranjan Dhar, Subordinate Judge, 1st Court, 24-Parganas (Alipore) 
dated 31st August, 1931 reversing that of Babu Charu Chandra Basu, Munsiff, 
and Court, Diamond Harbour, dated the 11th November, 1970, 
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filed by defendants Nas, 2 and 3 on the 18th- January, 1930. 
The defendants in contestirg jlcaded that their father was of 
unsound mind at the time of the tleged očala, that it was 
executed under undue influence, and tlicugh fraud, that it was 
bad for want of consideration and that tkeiefore the plaintifs 
were not entitled to the lands in suit. The trial Court found that 
Harananda was of sound mind, that there was no evidence of 
undue influence or fraud and that the necessary money had been 
paid. The trial Court accordingly decieed the suit. The lower 
Appellate Court on the otheihand held that there was infact 
undue influence, that there was no consideration and that therefore 
the kobala must be said to have been vitiated. That Court 
accordingly dismissed the suit. 

The Chief points urged in this appeal are (1) that the Court 
of appeal below should have held that it was not open to the 
defendants Nos. 1 to 3 who were strangers to the transaction to 
take the defence of undue influence, (2) that the Court should 
have held that the transaction was not void but voidable at the 
option of the executant and as he did not seek to avoid it but on 
the otber hand by his omission to defend the suit ratified it, it 
was not competent to his heirs to raise the plea of undue influence, 
and (3) that infact the plea of undue influence was not taken: 
that the Court of appeal below wrongly construed paragraph No. 8 
of the written statement and that as the plea of undue influence 
was not properly raised the plaintiffs had no opportunity to contest 
the same. It is quite clear ‘from paragraph No. 8 of the written 
statement that the question of undue influence was in fact raised 
and as this was actually the subject matter ofan issue, namely, 
issue No, 3, there can be no doubt that the plaintiffs had an oppor- 
tunity of meeting this defence. As regaids the contention that 
the contract was yoidable and not void the chief point raised 
was that as Harananda did not appear in the suit the fact of 
undue influence was not sufficient to avoid the contract under 
Section ro(a) of the Contract Act when consent to an agreement 
is caused by undue influence, the agreement is a ‘contract voidable 
at the option of the party whose consent was so caused. The 
finding of the trial Court was that the plaintiffs were no paties 
to undue influence but in the appellate Court below the learned 
Judge found that the plaintiff Bhupendra Naskar and Pyari acted 
in collusion with each other to procure &oda/as and other docu- 
ments from Harananda and thus deprived him of his property. 
They did so partly owing to a long standing dispute between Hara- 
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nanda’s Bastu and Bhupen’s Bas/e That being so, there can be ce ; 
no doubt that on this finding the plaintiffs took part in the undue 1932. 
influence which was brought to bear upon Harananda. As regards Rash Bee Naskar 
the fact that ITmananda dil not appeai in the suit it may be noted 
that the contract wade under undue influence naturally not be 
cancelled until the undue influence was removed. According to Fh F 
the finding of the lower Appellate Court in this case Harananda 
was living up to the end of his life in the house of Pyari who was 
exercising/undue influence upon him He had therefore ino oppor- 
tunity io cancel the contract after the 1emoval of the undue 
influence. ‘The only time when it could be done was after his 
death and by his representatives defendants Nos, 2 and 3. It is, 
therefore, open to them to raise this defence of undue influence 
within three years after the contract and they were quite in time 
in raising their defence in 1929. 

As regards consideration the Court of appeal below found that 
no consideration passed. Although this would not in itself affect 
the title of the vendees it wert to show that the sale deed was the 
result of undue influence. 

Tiris appeal, therefore, fails and must be dismissed with costs. 

Mallik, J.— I agree. 


E, D, Appeal dismissed. 


W: 
Haripada Naskar, 


CIVIL REVISION. 


Before Mr, Justice S. C. Mallik and Mr. Justice R, E, Jack. 


DINDAYAL SHAH Civit, 
v, 1934. 
HARAPROSAD JADABCHANDRA.* January, 37, 


1 


Crotl Precedure Code (Act V of 1999), Scetions 115, 1§1——Order under Sec 
tion rss, if can be lquestioned in revision—Order of attachment before 


judgment of moveables—If authorises Nasir to remove them from the 
place. 


The propriety of an order made under Section 181 of the Code of Civil 
Procedure cannot be questioned under Section 115 of the Code. 


* Civil Revision Case No. 1265 of 1933 against the order of Mr. N. C. Bose, 
Munsiff, First Cout, 24-Parganas (Alipore), dated 7th November 1933, 
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When the order of Court was to attach the moveables that would be found 
at the premises of a certain person, it did not authorise the Nazir to remove 
them from the place. 

Application for: Revision under Section 115 of the Code of 
Civil Procedure and under Section 107 of the:Government of India 
Act. 


“The material facts will appear from the judgment. 


Messrs. Bepin Chandra Mallik and Kushi Prasun Chatterjee 
for the Petitioner, 


Mr. Rama Prosad Mukhopadhaya tor the Opposite Party. 
The judgment of the Court was as follows: 


The petitioner who is the plaintiff instituted a suit for recovery 
of rent from one Narottamlal and he applied to the Court. for 
attachment before judgment of some moveable properties lying on 
the premises of Narottam. The Nazir of the Court went to the 
place and although the order of the Court was to attach the move- 
ables that would be found there he wanted to take away the 
things whereupon Haraprasad Agarwalla the opposite-party who, I 
may mention here, isa brother of Narottam paid down the entire 
amount claimed by the plaintiff against Narottam under protest 
claiming the properties which were sought to be taken away by 


‘the Nazir as his and thereby saved the properties from being 


removed from the place. Thereafter Haraprasad applied to the 
Court for the refund of the money. which had been paid by him 
and the learned Munsif allowed his prayer and directed a refund. 
It is against this order of the Munsif that the present Rule is 
directed. 

We do not think that this is a fit case where we should exercise 
our revisional powers. The order made by the learned Munsif 
was an order made under Section 151 of the Code of Civil 
Procedure and the propriety of an order made under Section 151 
cannot very legitimately be questioned under Section 115 of the 
Code. Besides, it would appear from what has been stated above 
that if Haraprasad deposited the money it was only because he 
did so to prevent the Nazir of the Court from doing a thing which 
he had not been authorised by the Court to do. 

The rule must, therefore, stand discharged, 

We make no order as to costs in this Court. 


P, R. Rule discharged. 


Vor. LIK.) HIGH COURT. 
Before Mr. Justice S. C. Mallik and Mr. Justice D. C. Patterson 
RIVERS STEAM NAVIGATION CO, LTD. 


a, 
SREEMATI KHANTA KUMARI BANIK AND oTHers* 


Verification Omission to mention sources of Gufor mation in vertfication— 
Civil Procedure Code (Act V of 1908) Order VI rule 15, if complied with— 
Fatal Accidents Act (XII of 1855) Sectians 1, 3—Application in fornia 
pauperis, tf to be rejected—Fatal Accidents Act, not complied with—One 
part of the claim under tha Fatal Accidents Act and another part on other 
provisions —Application, if can be maintained. 

Omission 10 disclog2 the sources of information in the case ot verification in 
support of statements in a plaint which were true according to Information and 
belief might affect the weight attached to il but such verification was in form 
as prescribed by Order VI rule 15 of the Code of Civil Procedure. 

Under Section 3 of ths Fatal Accidents Act it was obligatory to give in the 
plaint the particulars- of all the beneficiaries and a plaint which was wanting 


in these particulars was not in accordance with Order 33 rule 2 Code of Civil 
Procedure. 


But ah application to sue in forma pauperis though not in compliance with 
the Fatal Accidents Act should not be rejected when one part of the claim is 
under the Fatal Accidents Act and another on‘account of. loss of personal pro- 
perties and the Court fee required for the litter was far in excess of the appli 


cant’s belongings. 

Application for Revision under Section 115 of the Code of 
Civil Procedure and Section 107 of the Government of India Act. 
The material facts appear from the judgment. 


Mr. C. Bagram with Mr. Phanindra Nath Sanyal for the 
Petitioner. 


Dr. R. B. Pal and Mr. Bhupentva Nath Roy Chowdhury for 
the Opposite Party. 
The judgment of the Court was as follows ; 
i GAN. 
Mallik, J :~-This Rule is directej against an order of the 2nd 
Subordinate Judge of Dacca, dated the 24th June, 1933, by which 
he allowed an application made by one Khanta Kumari Banik 
for permission to sue as a pauper. Khanta Kumarifwith three of 
her children was trav-lling in a motor boat called the “Meghna” 
on ryth January, 1933, when, due to negligent navigation of the 


Serang of the Steamer S. S. “Mikir”, owned by the Rivers Steam ` 


*Civil Revision Case No, 1535 of 1933 against the order vf Mr. Panna Lal 
Basu, Subordinate Judge, Dacca dated the 24th June 1933. 
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Navigation Ccmpatiy ‘Limited, there was a collision between the 
steamer and the motcr laurch, with the result that the motor 
boat sank, two of Khanta’s childien, ore a boy aged about 12 and 
the other a girl of 5, were drowned, and Khanta herself lost her 
personal properties, On these allegations Kbanta filed a plaint 
claiming damages against the Rivers Steam Navigation Co, Ltd. 
to the eatent of Rs. 5, 157, Rs. 3,250 on account of the loss of her 
two children and the bodily and mental pain sustained by her, 
and Ks. 7,907 on account of the loss of her personal effects. 
Khanta filed an application for permission to sue as a pauper on 
the allegation that she had no sufficient means to pay the courtfees 


that would be payable. The learned Subordinate Judge allowed 
-this application, and it is against this order allowing the application 
‘that the present Rule is directed. 


The order that was made by the learned Subordinate Judge has 
been assailed before us mainly on two grounds. It was stated that the 
plaint filed by Khanta Kumari had not been properly verified, and it 
was said also that the plaint did not contain all the particulais as 
required for plaints in suits, and it was contended that on these 
grounds the application for permission to sue in forma pauperis 
ought to have been rejected under Order 33 rule 5, Civil Procedure 
Code. < 
As regards the first ground, I may menliun that there is 
no substance in it. At the foot of the plaint filed by Khanta 
Kumari, a veilfication is to be found—a _ velification made 
by Khanta herself, and in this verification it has been 
stated that some of the statements were true to her knowledge 
and the others true to her information and belief, This 
verification was clearly in the form as prescmbed by Order 
C rulers of the Code. It was said that Khanta in that verifica- 
tion had not, in support of the statements which, she stated, were 
true according to her information and belief, disclosed the sources 
of her information. That may be so and the omission to do 50 
may affect the weight that is to be attached to that verification, 
but so long as the verification was made in strict accordance with 
Order 6 rule r5 of the Code, it cannot be said to be faulty 
in foim. 


The other ground, namely, that the pliint did not contain all 
the particulars with regard to plaints in suits, is-not without any 
substance altogether. In the plaint, damages were claimed fora 
certain amount of money under the Fatal Accidents Act (Act XIII 
of 1855) and for anothe: amount under other Acts on account of 
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loss of Khanta’s personal effects. So far as the claim under the pale i 
Fatal Accidents Act goes, the suit was, under the provision of 1924, 
section 1 of that Act, for the benefit of Khanta, her husband—the Rivers Steam Navi- 
father of the two deceased children—and also for their grand- gation Co., Ltd. 
mother who, it appears was living at the time. Under section 3 Sreematt habs 
of the Fatal Accidents Act, it was obligatory to give inthe plaint Kumari Banik. 
particulars of all these beneficiaries, but the plaint filed by Khanta Mallik, F. 
was wanting in these particulars. The plaint, so far as it related a 

to the claim under the Fatal Accidents Act, did not comply with 

the requirements of Order XXXIII, rule 2, Criminal Procedure 

Code and might therefore, be defective in form But, for that 

defect in form, Khanta’s application for permission to sue in forma 

pauperis could not, in my judgment, be rejected. The suit was 

for damages. No doubt a part of the damages was claimed under 

the Fatal Accidents Act, but there was another part of the claim, 

not under the Fatal Accidents Act but on account of loss of the 

petitions1’s personal effects. No exception could be taken to that 

part of the claim in the plaint on the ground of faulty form. The 

amount claimed for the loss of her own properties was nearly Rs, 

2,000 and the Court fee that would be necessary for that amount 

was far in excess of the value of Khanta’s belongings. 


I would, therefore, for the reasons stated above, discharge the 
Rule. No order is passed as to costs in this Court, 


It isto be understood that the observations we have made. 
regarding the applicability of the provisions of the Fatal Accidents 
Act will not affect the merits of the case at the time of hearing. 
They have been made for the purpose of considering the 
question of pauperism only. 


Patterson, J :—I agree. 


E. D. Rule discharged. 
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Before Mr. Justice S. C. Mallik and Mr. Justice D. C. Patterson. 


RIVERS STEAM NAVIGATION CO. - 
Va 
HIRALAL DE AND ANOTHER.* 


Fatal Accidents Act (XUL of 1855), suit under—Application to sue in forma 
pauperis—ÃHHaint not complying with all the requtrements—Civil Procedure 
Code (Act V of 1908) Order 33 rules 2 and 5—Flatnt, if to be rejected. 

When in an application to sue in forma pauperis damages were claimed under 
the Fatal Accidents Act, the full particulars of the beneficiaries will have to be 
given in the plaint and when the plaint did not contain those particulars, if 
could not be said to have complied with the requirements of iule 2 of Order 33 
of the Code of Civil Procedure and should therefore be rejected. 

Application under Section 115 of the Code of Civil Procedure 
and Section 107 of the Government of India Act, 


The material facts appear from the judgment. 


Mr. Bagram with Mr. Phanindra Nath Sanyal for the Peti- 
tioners. : 
Mr. Rupendra Kumar Mitter for the Secretary of State. 


Dr. Radha Binode Pal and Mr. Bhupendra Nath Roy Chow. 
dhusy for the Opposite Party. - 

C. A, V. 

The judgment of the Court was as follows: 

Mallik, J.: This Rule is directed against an order by which an 
application made by one Hiralal De for permission to sue as a 
pauper was allowed by the 2nd Subordinate Judge of Dacca on 
the 2ọth June 1933. One Dinabandhu De was travelling in a 
Motor launch named the “Meghna” on the 17th January 
1933, when due to the negligent navigation of the Serang of 
the SS. “Mikir” owned by the Rivers Steam Navigation 
Company Limited, there was a collision between the steamer. 
and the motor boat with the result that Dinabandhu De was 
drowned. On these allegations Dinabandhuw’s two sons, Hiralal 
De and Jitesh Chandra De, filed a plaint suing the Rivers Steam 
Navigation Co, Ltd. for damages under the Fatal Accidents Act 
(Act XIII of 1855). The plaint, however, was presented by Hiralal 
alone and not by Jitesh. The learned Subordinate Judge rejected 
the application of Jitesh but allowed that of Jitesh’s brother 
Hiralal; and it is against this order allowing Hisalal’s application 


t Civil : Revision Case No. 1536 of 1633 against the crder of Mr. Pannalal 
Basu, Subordinate Judge of Dacca, dated the 29th June, 1933, 
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for permission to sue in forma pauperis that the present Rule is 
directed, 


. This Rule, in my opinion, must be made absolute. As I have 

stated above, the damages that were claimed were under the Fatal 
Accidents Act. Under Section 1 of that Act, the suit against the 
Rivers Steam Navigation Co. Ltd. was for the benefit, not only 
of Hiralal alone, but also of Hiralal’s brother Jitesh, Hiralal’s 
widowed mother and the two daughters of Dinabandhu, all of 
whom, it appears, were living atthe time. Section 3 of the Fatal 
Accidents Act lays down that the full particulars ofall the bene- 
ficiaries are to be given in the plaint. The plaint filed by Hiralal, 
however, did not contain all these particulars. That being so, 
the plaint filed by Hiralal cannot be said to have complied with 
all the requirements of the provision of Order XXXIII, rule 2 Civil 
Procedure Code and the plaint not having complied with the 
requirements of that rule, ought, in my opinion, to have been 
rejected under Order XXXIII, rule 5 of the Code. The Rule 
therefore, as observed at the outset, must be made absolute with 
costs,—hearing fee being assessed at one gold mohur, to be divi- 
ded half and half between the Secretary of State and the Rivers 
Steam Navigation Company Limited. 


Tt is to be understood that the observations we have made 
- regarding the applicability of the provisions of Fatal Accidents Act 
will not affect the merits of the case at the time of hearing. They 
have been made for the purpose of considering the question of. 
pauperism only. 

Patterson, J. :—I agree. 


E D. Rule made absolute, 


WNT LALI LI 
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APPELLATE CRIMINAL. 
Before Mr. Justice S. N. Guha and Mr, Justice Nasim Aii. 


CRIMINAL. HOSSAIN ALI MIR 
1934. ; KA 
KAJANG , 


KING EMPEROR.* 


January, 2s, 
February, 5. 


aiii Charge-—Misdirection — Expression of opinion on questions of fuct—Stray 
ki passages should not be selected to construe a charge—Charge how to be 
construed., 


Expression of opinion by the Judge on questions of facts relevant to,the 
proceeding does not amount to misdirection to the jury if such expression of 
opinion is not of such a nature as to leave nothing to the jury for their considera» 
tion. 

There 1s nothing improper in a charge if it mentions the fact that certain 
witnesses were not examined by the prosecutions 


j Stray passages from the Judge’s charge to the jury must not be selected but 
in order to see whether there is misdirection, the charge should be taken as a 
whole and should be examined in the light of the “evidence and whether it 
could lead to any prejudice or injustice, 

Appeal against the conviction and sentence passed under 
Sections 458 and 148 of the Indian Penal Code. 


The material facts appear from the judgment. 


Mr, Jatis Chandra Guha (with him Mr. Sures Chandra 
Taluqdar) for the; Appellant. 


Messrs. Khundkar (Deputy Legal Remembrancer) and Manindra 

Mohan Mukerjee for the Crown, 

- C. A V. 
The judgment of the Court was as follows; 

February; 5. The appellant was tried by the Assistant Sessions Judge (zat 
Court), Dacca, and a jury for the commission of offences men- 
tioned in Sections 458 and 148 of the Indian Penal Code, and on 
the unanimous verdict of the jury, has been convicted and sen- 
tenced to rigorous imprisonment for five years and two years 
respectively under the above provisions of the law, the sentences 
so passed running concurrently, 


The case for the appellant has been argued before us by 
Mr, Jatis Chandra Guha, Advocate, with care and ability, and 


* Criminal Appeal No, 770 of 1933 against the decision of R. Mukherji, 
Assistant Sessions Judge, ist Court, Dacca, dated tst September, 1933. 


NOL, LIK, HIGH COURT, 


various points were raised in support of the appeal relating to the 
learned Sessions Judge’s misdirection to the jury in matters of 
law and fact. The material portions of the evidence on the record 
bearing upon those points were also placed before us for our const- 
deration. 

It was, in the first place, argued generally that the Judge has 
expressed his own views on evidence in the case too strongly. It 
appears that there are expressionsof opinion by the Judge at 
places, on matters of evidence ; but we are not satisfied that expres- 
sion of opinion was of such a nature as to leave nothing to the 
jury for their consideration, so far as matters of evidence were 
concerned. The jury, it would appear, were distinctly told by the 
Judge that they were not bound to accept his opinion on questions 
of fact which they were to decide independently of his opinion. 

Exception was taken to the Judge’s reference to the arguments 
in the case as part of the charge. It must however be noticed 
that the Judge asked the jurors to consider the arguments, after 
having summarised the material portions of the evidence before 
the jury. 

Argument was advanced before us that the law applicable to 
the case was not properly explained. With regard to the provi- 
sions contained in Section 458 Indian Penal Code, the argument 
cannot be said to be well founded in view of what was exactly 
said by the Judge in his charge to the jury. The attention of 
the jury was pointedly drawn to the position that it was necessary 
to arrive at the conclusion whether the appellant had a knife in 
his hand, and whether he committed house-breaking by night, 
having made preparation for causing hurt or for assaulting Abdul 
Gani Khundkar or his wife. On the statements referred to above, 
taking them along with the other part of the charge explaining 
the law to the jury, there was no misdirection in law contained in 
the charge to the jury. No misdirection could be pointed out with 
reference to the Judge’s explanation of the law so far as the provi- 
sions of Section 148 were concerned. 


A point was made of the Judge having placed before the jury 
a part of the evidence in the case which had a bearing upon the 
cause of death of Abdul Gani Khundkar. The medical evidence 
on this point was referred to in detail as also other evidence. The 
charge against the accused placed before the Court for trial was 
not for commission of a murder; and the Judge after placing the 
material portion of the evidence relating to the death of Abdul 
Gani Khundkar stated as follows ; 
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From the circumstances noted above it is for you to consider 
whether it is not probable that the death of Abdul Gani Khundkar 
was due to shock of the attack with such a small knife injury on 
him when he was in such weak state of vitality with such a diseased 
body. ' 

So far as reference to the death of the man Abdul Gani 
Khundkar and to the cause of the death are concerned we are 
not in a position to hold that there was any misdirection to the 
jury by the Judge or that reference to the evidence in the case 
bearing upon the cause of his death amounted to misdirection, 

The omission to examine some witnesses by the prosecution 
was dealt with by the Judge in his charge to the jury. The non- 
examination of the Chowkidar was expressly referred to, and it was 
stated to the jury that it was for them to consider whether they 
would think his absence as a witness for the prosecution was mate- 
rial, There was in our judgment nothing improper in the charge 
relating to the question of non-examination of the chowkidar or 
any other witnesses on the side of the prosecution,—regard being 
had to the facts and circumstances referred to by the Judge, in this 
connection. i 
. The differences, between the first information report and the 
evidence in the case, were expressly noted by the Judge in his 
charge to the jury, and these differences were not sought to be 
explained away by the Judge as has been suggested before us, 

It must- be said that care has been taken by the learned Advo- 
cate for the appellant in selecting passages from the Judge’s charge 
to the jury against which criticisms might be levelled on the score 
of the direction or non-direction, but we are not at all satisfied on 
the charge to the jury taken as a whole, and on examination of the 
same in the light of the evidence placed before us, that there was 
any such misdirection or non-direction contained in the Judge’s 
charge to the jury which could lead to any prejudice or injustice, 
go.far as the appellant was concerned. 

The conviction of the appellant and the sentences passed op 
him must be upheld, and we direct accordingly, The appeal is 
dismissed. | 


P. R. Appeal dismissed. 
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v. 
FIRM MAHADEO LAL AND BROTHERS.* 


Provincial Insolvency Act (V -of 1920)—Sections 71 and 7a—Effect of 
discharge on the criminal liability incurred under section 72 of the 
Act — Presidency-towns Insolvency Act, sections 102, 103, 104 and [0 5-—— 
English Bankruptcy Acts, 1914 and 1926, sections 155, 162. 

The Insolvency Court has no jurisdicdiction to direct prosecution of the 
insolvent under section 72 of the Provincial Insolvency Act after he has been 
discharged. An order directing prosecution under that section can be made 
Only at some time prior to the date of the discharge of the insolvent and during 
the insolvency. 

Section 71 of the Act provides for the criminal liability of the insolvent 
after discharge, but only for the offences specified in section 69 and not for the 
offence specified in section 72 (1) of the Provincial Insolvency Act. 


Appeal by the insolvent, 


An application was made by a creditor of the insolvent for his 
prosecution under section 72 of the Provincial Insolvency Act for 


having obtained credit beyond the statutory amount, without dis- 


closure of his bankruptcy. 
The material facts appear from the judgment. 


Messrs. Abinas Chandra Ghose and Sachindra Kumar Ray 
for the Appellant: Three questions arise for consideration in 
this appeal: (1) Whether a person guilty of an offence under 
section 72 of the Provincial Insolvency Act can any more be 
prosecuted after he has obtained his discharge under section 4r 
of the Act: (2) Whether said section 72 contemplates the obtain- 
ing of credit jointly with another person: (3) Whether the expres- 
sion “obtaining credit” in section 72 of the Act covers the case of 
standing a surety for another. 


With respect to my third point I would contend that the words 
“obtaining credit” refer only to the case of actually borrowing 
money, or taking on credit goods worth more than the statutory 
amount of Rs. 50, and nul to the case of surety, As regards my 
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Jordon statute does not contemplate the case to ection YOrd 


Firm Mahadeo Lal. Point is more substantial than the ao be ay, OW JS of 
ER the section itself shows that itis restricted to the ity, M Our 
charged insolvent. only. To extend itto the case ot > tan ka lrst 
who has obtained discharge will be doing violence to tix Of 
language of the Statute. Besides, it is worthy of notice 
section 71 of the Act which deals with the effect of discharge on the 
question of criminal ltability specifically refers to the bankruptcy 
offences enumerated in section 69 of the Act, but is conspicuously 
silent as to the offence under section 72 thereof. This specific omis- 
sion of section 72 from section 71 undoubtedly shows that the 
criminal liability incurred under that section is washed off by dis- 
charge. It is also interesting to notice that neither section 102 
of the Presidency-Towns Insolvency Act, nor section 155 of the 
English Bankruptcy Act, 1914, which correspond to section 72 
of the Provincial Act can claim a similar omission from the res- 
pective sections of those statutes dealing with the question of 
the effect of discharge on criminal liability (wide section 105 of 
the Presidency Act and Section 162 of the English Act). The 
collocation of the several analogous sections in these three 
statutes also points to the same conclusion. The Provincial 
Statute was enacted in 1920 and was more or less based on 
the Presidency and the English Acts, enacted long before. Not- 
withstanding these two models before them, the framers of our 
Act omitted section 72 from section 71; therefore the omission 
cannot be said to have been accidental, but was deliberate 
and for good reason. Our Act being intended mainly for 
the muffasilites who are mostly non-commercial people, the 
same degree of commercial morality is not sought to be exacted 
from them as is necessary in the case of the town and commercial 
people for whom the other two statutes are meant. 
f Zort- Williams, J.—Is it not somewhat strange that there should 
be one law for this side of the Circular Road and another law for 
the other side ?] 


Mr. Ghose.—-I submit that it is not really so, for the reasons 
I have just now stated. Besides, this is an Edict of the Legislature 
which we are only to obey and not to scan. Criminology has not 
made the same thing an offence for all people. In punishing 
human conduct it takes into account the difference in local environ- 
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ments, social and economic conditions, mental equipments and 
cultural attainments of the different peoples. To cite an illustra- 
tion it may be mentioned that the inconsistency of a wife is not 
punishable in India as it is in England. 

[Nasim Ali, J—What is the reason for making a distinction 
between the offences under Section 69 and that under Section 72 
with reference to the question of the effect of discharge ?] 

Mr. Ghost.—The offences under Section 69 are more or less 
intended to prevent deflection or concealment of the assets of the 
insolyent and that under Section 72 to prevent further exploitation 
of honest people by the insolvent. A discharge releases the insol- 
vent from his pre-adjudication debts, [oide Section 44(2)] but not 
from the post-adjudication ones. The criminal liability arising out 
of deflection or concealment of assets is kept alive just to confer 
some benefit on the creditors who lose their money by reason of 
the discharge, but the criminal liability arising out of future exploi- 
tation need not be kept alive, because the creditor in this case does 
not lose his money, but can recover the same by proper legal 
proceedings. So, the scheme of the Act is that the criminal liability 
remains when the civil liability goes and that when the civil liability. 
remains the criminal liability ought not to stand. 

The proposition that I am seeking to establish before your 
Lordships is supported by an observation in Sir Dinshaw Mulla’s 
Tagore Lecture at p. 508 and by a decision of the Nagpur Court 
in Zibal v, Laxman (1). 

Mr. R C. Bonnerjee with Mr. Benoy Krishna Ghose for 
the Respondent—After the criminal liability has once been 
incurred the law will take its course and it cannot be mitigated by 
any discharge subsequently obtained. This position is clear from 
Section 155 of the English Bankruptcy Act, 1914, as amended in 
1926, It has been laid down in Rex v. Duke of Leinster (2) that 
where an undischarged bankrupt obtains credit to the extent of ten 
pounds or upwards from any person without informing that person 
that he is an undischarged bankrupt, he shall be guilty of mis- 
demeanour, and that this provision of the law is an absolute one and 
cannot be nullified by the insolvent by subsequently obtaining 
discharge fromthe Court. The decision of Your Lordships Court 
in Ashutosh Ganguli v. Watson (3) too lends some support to my 
contentions. 


(1) (1932) 37 N. L. R. 904; A, L R. 1932 Nag. 17 1 1341. C. 861, 
{2) (1924) 1 K. B. 311, 
(3) (1926) 53 Calc. 929 ; 44 C. L. J. 350, 
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Mr. Ghose was not-called upon to reply. 
Ce A V 


The judgments of the Court, were as follows » 


Lort-Willams, J.—This is an appeal from an order made 
on the 4th Febru ary, 1933 under Section 72 (2) of the Provincial 
Insolvency Act, 

The insolvent was adjudicated on the roth March, 1928, 
obtained the credit alleged on the 28th December, 1929, and was 
discharged on the znd April, 1932. 

The only substantial point raised on appeal is whether the 
Court had jurisdiction to make an order under the section, after 
the insolvent had been discharged. In our opinion, the Court 
had no such jurisdiction. Orders under the provision of this section 
can be made only at some time prior to the date of the discharge 
of the insolvent, and during the insolvency. This is clear from 
the terms of the section, which would be grammatically inappro- 
priate if they had been intended to apply to a discharged insolvent 
who had committed such an offence during his insolvency, and 
prior to bis discharge. Moreover, that this was the intention of 
the legislature is plainly indicated by the fact that Section 71 
provides for the criminal liability of the insolvent after his discharge, 
but ‘only for the offences specified in Section 69 and not for the 
offence specified in Section 72(1); whereas, under the analogous 
Sections 102, 103, 104, and 105 of the Presidency Towns Insol- 
vency Act, and Section 162 of the English Bankruptcy Acts, :914 
and 1926 it has been provided that the insolvent shall-be liable 
for all such offences without distinction, in spite of the fact that he 
has been discharged. 

The result is, that this appeal must.be allowed with costs, and 
the order of the District Judge set aside. Hearing fee, two gold 


| mohurs. ji h 


_ Nasim Ali,'J,—1. agree, 
P, R. Appeal allowed, 


Vou. LIX.] PRIVY COUNCIL  * 


PRIVY COUNCIL. 


PRESENT: Lord Blanesburgh, Lord Merrivale, and Sir Sidney 
Kowlatt. 


THE TRUSTEES OF THE SIR CURRIMBHOY EBRAHIM 
BARONETCY TRUST 


U. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY 
PRESIDENCY. 


[ON APPEAL FROM THE HicH COURT OF JUDICATURE AT 
BOMBAY | 


Indian Income Tax Act, (XI of 1922), Sec. 4o—Trustees lalility of, to be 
assessed to income tax and super tax. 


Even apart from special provisions in the Indian Income Tax Act, 1923, 
expressly enabling trustees to be charged in particular circumstances (as, for 
instance, Section 40 providing for the assessment of trustees of incapacitated or 
_ non-resident persons), there may be other cases in which trustees in receipt of 
trust income might be chargeable ia tax upon such income; Wiliams v, 
Singer (1) referred to. 


Held, accordingly, that the appeliants, who were constituted trustees under 
a special Act, were rightly assessed to income tax and super-tax in respect of 
the income of the trust property vested in them. 


Semble : For incoms tax purposes, the ‘egal ownership or the legal title is 
not the only thing to be considered. 
judgment of the High Court Bombay, (33 Bom. L. R 1549) affirmed. 


Appeal No. 97 of 1932 from a judgment of the High Court, 
Bombay (Beaumont, C. J. and Rangneker, J.), dated the 18th August 
1931, On a reference of a question of law made by the Commis- 
sioner of Income Tax, Bombay Presidency, under Section 66 of 
the Indian Income Tax Act, 1922, whereby the question was 
determined adversely to the present appellants. 


The question arising in this appeal shortly stated was whether 
under the Indian Income Tax Act, 1922, the appellants, who were 


a Corporation constituted under a Private Act 4 of 1913, tobe - 


trustees of certain properties for the purposes of the Private Act, 
were liable to be assessed either for income tax or super tax in 
respect of the income of the properties vested in them as such 
trustees or whether they were not liable to be so assessed in respect 
of such income because it did not belong to them beneficially. 


(1; L. R. [iga] r A.C, 65, 
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The High Court héld that having regard to the peculiar circums- 
tances and the peculiar language of the special Act (Private Act 4 
of 1913), the trustées were rightly assessed both to income tax 
and super-tax. (See 33 Bombay Law Reporter 1540). 

Wilfrid Greene, K. C., Sir Thomas Strangman and S: P. Kham- 
baia for the Appellants: Under the terms of the trust, 1e, the 
Private Act 4 of 1913, the income upon which the tax was assessed 
was not the income of the trustees but of the beneficiary, i.e. the 
Baronet. In all cages other than those expressly provided for in 
Section 40 of the Indian Income Tax Act, o teneficiaries them- 
selves must be taxed. Referred to 

Williams v. Singer (1). 

Raja Bejoy Singh Dudhoria v. Commissioner of Income Tax, 
Calcutta (2). 

Dunne, K. C. and Reginald Hilis for the Respondent: 
The Indian Law does not recognize legal and equitable estates ; 
Webb v. Macpherson (3). When property is vested in a 
trustee, it is the trustee and not the beneficiary who is the owner 
of the trust property ; Indian Trust Act, Sections 3, 55, 56: Rani 
Chatra Kumari Devi's case (4). The trustees come within the 
term “individual” or “association of individuals” givenin Sec- 
tion 3 of the Indian Income Tax Act and are thus chargeable with 
the payment of tax. Referred to: 


fry v. Shiela’s Trust ees, (5) 
Hots Trust v, Commissioner of Income Tax, (6). 


Section 40 of the Act does not necessarily raise an implication 


“that apart from the provisions of that section, trustees could never 


be taxed but only the beneficiaries, 
Greene, K, C, replied. 
Their Lordships’ judgment was delivered by 


Sir Sidney Rowlatt : The question in this case, as it finally 
came before the High Court ‘of Judicature at Bombay is whether 


(1) L. R.[rgarj1 A. C. 65 

(2) (1999) L. R. 6o I. A. 196 ; 57 C. L. J. 503. 

(3) (1903) L. Ra gol. A. 2.8; 1. L, R, 31 Calc, 57 (72) P. C 
(4) (1931) I. LR. 10 Pat. 851 P. C, 

(5) [1914] 6 Tax Cases 583. 
(6) (19430) 1. L. R. 11 Lah, 724. 
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the appellants, who are a body of trustees incorporated by an 
Act of the Indian Legislature, are liable to be assessed to income 
tax and super tax (which in this respect stand upon the same 
footing) in respect of the income of the trust or whether as 
regards the whole or any part of it they are not so liable on the 
ground that they are not beneficially interested. Certain com- 
plications, arising out -of previous practice, which affected the 
case in its earlier stages, were got rid of by arrangement and need 
not now be noticed. Tbe question so propounded was answered 
inthe affirmative by the High Court in a judgment dated the 
r8th August, 1931. This is an appeal by the trustees, an incor- 
porated body, = 

The Act incorporating them (Act No. IV of 1913) is 
described in its title as an Act for settling certain properties 
belonging to Sir Currimbhoy Ebrahim, Baronet, so as to accom- 
. pany and support the title and dignity of a Baronet and for other 
purposes connected therewith. By Section 2 of this Act the 
appellants were incorporated as trustees for executing the trusts, 
powers and purposes of the. Act and by section 5 certain freehold 
and leasehold hereditaments. specified in schedules to the Act 
were-vested in the corporation upon trust to permit the Baronet 
for the time being to_use and occupy certain parts of the properties, 
-rent free, and as to the rest to demise .the.same subject to certain 
conditions. 

By section 6 the corporation. was to pay. out of the income 
from the properties all rates and taxes and sundry other out- 
goings. By section 7 the corporation was required to form two 
_ funds, called the Sinking Fund and the Repair Fund, and to carry 
annually thereto respectively, out of the income of the properties, 
certain sums calculated on percentages of capital sums there 
specified. By section 8 the residue of the income was to be paid 
to the Baronet for the time being, if of full age, for his own 
absolute use and benefit. Section 29 provided that the actual 

management of the properties including the collection of rents and 
the carrying out of repairs should be in the hands of the Baronet 
for the time being, subject nevertheless to the control and supervi- 
sion of the corporation. 4 


The present Baronet, the third holder of the title, succeeded 
before the commencement of the financial year (1928-9) to which 
this case relates, being then of full age. Of the total income of 
-the trust roughly 75 percent. was paid to the Baronet, about ro 
per cent, having been carried to the Sinking Fund and Repair Fund 
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Tah, and the remaining 15 per cent, having been absorbed by rates, 

1934. taxes and other outgoings. 
Tha sateen oF tka The taxing Act under which the question in this case arises 


Sir Currimbhoy is the Indian Income-tax Act, 1922, as subsequently amended. 
Ebrahim Baronetcy ; : i 

Trust By section 2 of that Act “assessee” is definel as meaning “a 

The asians of Person by whom income tax is payable” and “person” by virtue 

Income Tax, of the General Clauses Act, 1897, section 3 (39) “includes any 
Bombay Presidency. company or association or body of individuals whether incorporated 
Sir Sidney Rowlatt. or not.” Chapter I of the Act, containing sections 3 and 4, 18 

a headed “Charge of Income-tax.” Section 3, as amended, is as 
follows :— £ 

“Where any Act of the Indian Legislature enacts that income- 

tax shall be charged for any year at any rate or rates applicable 

to the total income of an assegsee, tax at that rate or those rates 

shall be charged for that year in accordance with and subject to 

the provisions of, this Act in respect of all income, profits and gains 

ii of the previous year of every individual, Hindu undivided family, 

company, firm and other association of individuals.” 

By section 4 it is provided that the Act should “apply to all in- 
‘come profits or gains as described or comprised in section 6.” 

Chapter III of the Act, containing sections 6-17, is headed 
“Taxable Income.” Section 6 is as follows :— 

“Save as otherwise provided by this Act, the following heads 
of income, profits and gains, shall be chargeable to income 
tax in the manner hercinafter appearing, namely, (i) salaries, 
(ii) interest on securities, (iii) property, (iv) business, (v) professional 
earnings, (vi) other sources.” 

Section 7 deals with “salaries”. Sections 8 and 9g deal with 
“interest on securities” and “property,” which are the heads with 
which this case is concerned. These two sections, so far as material, 
are a3 follows :— S 
g “Section 8. The tax shall be payable by an assessee under the 

head “interest on securities’ in respect of the interest receivable by 
him on any security of the Government of India or of a local 
Government, or on debentures, ” etc. 

“ Section 9. The tax shall be payable by an assessee under the 
head ‘Property’ in respect of the dona fide annual value of property 
consisting of any building or lands appurtenant thereto of which he 
is the owner..." 

Provisos to section 8 relicve the assessee from income tax on 
certain securities issued tax free, but by section 16 these provisos do 
not apply in the computation of the total income of an assessee. 
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By virtue of section r4 (2) and section 16 the position is the same 
as regards dividends and shares of profits received from companies 
or firms whose profits have been taxed. 

Section 22 (a) provides for a return of total income and 
section 23(1) for assessment of the total income of an assessee 
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return. Provisions follow for the verification and, if necessary, 
correction of the figures returned. 


Chapter IX of the Act is headed “Super-tax”. The first 
two sections in the chapter, namely, sections 55 and 56, are 
(omitting a proviso to section 55 immaterial for present purposes) 
as follows :— 


“Section zg, In addition to the income-tax charged for any 
year, there shall be charged, Icvied and paid for that year in respect 
of the total income of the previous year of any individual, Hindu 
undivided family, company, unregistered firm or other association of 

individuals, not being a registered firm, an additional duty of 
“income-tax (in this Act referred to as super tax) at the rate or rates 
laid down for that year by Act of the Indian Legislature :— 


“Section 56.- Subject to the provisions of this Chapter, the total 


income of any individual, Hindu undivided family, company, 
unregistered firm or other association of individuals shall, for the 
purposes of supertax, be the total income as assessed for the pur- 
. poses of income tax, and where an assessment of total income has 
become final and conclusive for the purposes of income-tax for any 
year, the assessment shall also be final and conclusive for the pur- 
poses of supertax for the same year.” 


For the year to which this case relates income tax and super 
tax, both at graduated rates, were leviable by virtue of the 
current Finance Act. 


As appears from the provisions above referred to the scheme 
ofthe income taxis that there is to bea statement of the total 
income of the assessee from which is to be deducted for the purpose 
of assessing income tax, but not of super tax, nor for the purpose 
ofany graduation of income tax by reference to total income, 
the amounts of interest on tax free securities and of dividends and 
shares of profits already taxed. In the assessment in the present 
case the income of the appellants was assessed under three heads, 
namely, interest on tax free securities Rs. 1,02,390, interest on 
taxed free securities (f. e., dividends already taxed) Rs. 20,223, 
property Rs. 69,182, totalling together Rs. 1,91,795. Income tax 


Income Tax, 
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; sida was accordingly charged on Rs. 69,182 and super tax on the total 
Rica Rs, 1,91,795. 


. ‘The Trustees of the In the argument Gefore their ordii on behalf of the 
Ebrahim Baronely appellants it wag in the; first place attempted to support the 
da broad proposition that these assessments were wholly wrong on 
The. Gig Id nerof the ground that trustees could not be assessed at all. In this 
-Income Tax, connection the decision of the House of Lordsin Wiliams v. 
ame! ill Singer (1), was referred to, In that case the question, as stated by 
Sir ‘Sidney Rowlatt, Lord Cave, was whether income from foreign investments which 
„ was received abroad by a person not domiciled in this country, was 
chargeable with income tax under the Income Tax Acts by reason 
of the fact that the investments atood in the names of trustees 
domiciled in the United Kingdom. Under orders signei by the 
_ trustees the whole income from these investments was paid to the 
“account of the beneficiary in New York. It was ‘held that the 
| trustees could not be assessed. Lord Cave, in whose opinion Lord 
| Atkinson and Lord Shaw concurred, rejected the contention that for . 

_ income tax purposes the legal ownership wasalone to be considered. 
On the other hand, he said that even apart from special provisions 
expressly énabling trustées to be charged i in particular circumstances 
“he was not prepared to-deny that there were many cases in which a 
: trustee in receipt of trust income might be chargeable with tax upon 
“such income. He instanced, among other cases, a trustee who 
“ was under an obligation;to apply the trust income in satisfaction of 
‘charges or to accumulate it for future distribution. Lord Wren- 
; bury expressly refrained from dealing with a position of that kind, 
pointing out that it was not the case before the House. Lord 
Phillimore observed that it would seem in such circumstances that 

. the assessment must be put upon the trustee. 


An argument was also founded by counsel for the appellants 
upon section 38 (2) of the Indian Income-tax Act (which requires 
trustees, guardians and agents to furnish the Revenue officials 

- upon request with a return of the names and addresses of their 
- beneficiaries or principals) and upon section 4o (which provides 
for the assessment of guardians, trustees and agents of incapaci- 
tated. or non-resident persons). It waa said that the existence 
of these provisions supported a construction of the Act which 
: would exclude trustees in other cases. It is to be observed, 
however, that similar provisions in the United Kingdom Income 
- Tax Acts were before the House of Lordsin Williams v, Singer (1) 
and Lord Cave expressly says that the cases in which he considered 


(1) L. R. [1981] 1 ASC. 65. 
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that trustees might be assessed were anatona: to the cases SO 
expressly provided for. | 

In the result it is clear in their Lordships’ “view that 
so far at least as concerns the money which in the present 
case the appellants employ in maintaining the Sinking Fund 
and the Repair Fund and in defraying outgoings no support 
is to be found in the opinions delivered in Williams v, Singer (1) 
for the conteation that the appellants cannot be_assessed. Their 
effect is exactly the contrary, and in the end this contention (which 
would have the effect of exempting this income from all assessments 
whatever) was not strongly insisted upon. 

The question remains as regards the balance of the trust 
income, namely, that part paid over to the Baronet. The sugges- 
tion on behalf of the appellants was that this should be treated as 
drawn from the two heads of income, interest and property, 
proportionately and that the Baronet and not the appellants 
should be assessed in respect of it. The question as it arises 
upon the words of the statute is whether, to the extent indicated, 
the “interest” is “ receivable” by the Baronet within the meaning 
of section 8 and whether he is the “owner” of the “ property” 
within the meaning of section 9. 

In their Lordships opinion the effect of.the, Act creating 
these trusts is not to give the Baronet forthe time being any 
right to any part of the interest or property specifically of any 
right which, even granting that the legal title is not the only 
thing that can ever be looked at, would make it true to say 
that any proportion of the interest is not “receivable” or any 
proportion of the property is not “owned” by the incorporated 
‘trustees, 

The whole income and every part of it is charged with the 
provision of the sums necessary to maintain the Sinking Fund 
and Repair Fund and to pay the outgoings and it is not until 
those liabilities have been met thereout by the corporation that 
the Baronet is entitled to what remains and then amply: as SO 
much money. 

It was suggested that if the appellants are to be assessed, 
as has been done, it will result in double taxation, because the 
Baronet will also be liable to be assessed on what he receives from 
the trust and also that the assessment of trustees involves the 
graduation of the tax being applied with reference to the total 
income of the trustees, including that derived from other trusts 


(1) L. R. [1921] 1 A.C. 65. 
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P.C. or even belonging to them personally, and that, on the other 
1934. hand, there would be no graduation with reference to the total 
The Trustees of the imcome of the beneficiary either in his favour, where he enjoys 
Sir Currimbhoy only a small benefit out of a large estate with slender other 
Ebrahim Baronetcy . : ; 
: Trust resources, or in favour of the Revenue in other cases, As regards 
Vien. the question of double taxation, the point does not call for any 
The Commissioner of : ni ki j : 
Income Tax, expression Of opinion hy their Lordships on the present occasion. 
Bombay Presidency. Tf and whenit comes up for decision it may or may not be found 
Sir Sidney Rowlatt. that that is the position, As regards graduation it may be that 
it will be found -compatible with the scheme and machinery of 
the Act to have the scale of tax adjusted according to the total 
income of the Baronet individually. The possibility- of such a 
step which, as already indicated, might be either advantageous or 
disadvantageous to the Baronet cannot be discussed except in 
proceedings between the Baronet and the Revenue. The present 
decision goes no further than to affirm that the assessments on the 
appellants cannot be disturbed, 


In the result tbeir Lordships will bumbly advise His Majesty 
that the appeal be dismissed. The appellants must pay the costs 
of the appeal. : 

T. L. Wilson and Co; Solicitors for the Appellant, 

Solicitor, India Office + Solicitors for the Respondent. 

K J. R. Appeal dismissed. 





CIVIL RULE. 


Before Mr, Justice S. C, Mallik and Mr. Justice R. E. Jack. 


a: IN THE MATTER OF CHANDRA BENODE DAS, 
1944. ' A PLEADER* 
Napak li ` 
F STURE 25, 26. - Legal Practitioner’s Act, (XVILI of 1879), Section 12—Convyiction under Section 
À 17 clause (2) of the Criminal Law Amendment Act, if makes him unfit to 
be a pleader. 


Though the order made under Section 118 of the Code of Criminal Procedure 
was not a conviction for an offence, it was so under Section 17 clause (3) of the 
Criminal Law Amendment Act. 


*Civil Rale No. 1597 of 1929 (with an explanation) under Section 12 of the 
Legal Practitloner’s Act. i $ 
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Such conviction’ disclosed a defect of character as would make him unfit to 
be a pleader as contemplated by Section 12 of the Legal Practitioner’s Act. 

Rule issued on a pleader to show cause why he should not be 
suspended or dismissed under the provisions of Section 12 of the 
Legal Practitioner’s Act. 

The material facts appear from the judgment. 

Dr. S. C. Basak and Mr. Rupendra Kumar Mitter for the 
Petitioner. 

No one for the Opposite Party. 


The judgment of the Court was as follows ; 


Mallik, J:—-This Rule was issued on Babu Chandra Benode 
Das, a pleader of Sunamganj Munsif’s Court in the District of 
Sylhet to show cause why he should not be suspended or dismis- 
sed under the provisions of Section 12 of the Legal Practitioner’s 
Act. The grounds on which the Rule was issued were that Babu 
Chandra Benode Das had been convicted by the Sub Divisional 
Officer of Sunamganj on the 7th of August, 1930 under Section 118 
of the Criminal Procedure Code and directed to execute a bond 
for Rs, soo with two sureties each in like amount to be of good 
behaviour for one year and again by the Sub-Divisional Officer 
Sunamganj on the 26th of February, 1932, under Section 17 clause 
(2) of the Criminal Law Amendment Act and sentenced to rigorous 
imprisonment for a year and a half and to pay a fine of Rs. ṣo 
convictions which imply such a defect of character as would bring 
him within the purview of Section 12 of the Legal Practitioner’s 
Act. Babu Chandra Benode Das has not appeared before us. 
But by an explanation sent tous he has shown cause against this 
Rule. 


The grounds which he has taken in his explanation are prac- 
tically three in number. Inthe first place, he has contended that 
as his license has been renewed under the order of the High 
Court no further action should be taken against him under the 
Legal Practitioner’s Act ; Secondly, that the order that was made 
against him binding him over on the yth of August, 1930 under 
section 118 of the Criminal Procedure Code was not a conviction 
for an offence ; and thirdly, that his conviction under section 17, 
-clause (2) of the Criminal Law Amendment Act did not disclose 
any defect of character that would bring him within the purview 
of Section rz. As regards the first point taken by him all that 
I need observe is that it was at the instance of a Full Court that 
the present Rule was issued after the order for renewal of license 
of Babu Chandra Benode had been made. 


In the matter of 
Chandra Benode Das 


February, 20. 


4113 

CIVIL, 
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t 
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The second point taken by him in his explanation was that 
the ofdér made under Section 118 of the Criminal Procedure 
Code was not a conviction for an offence. That may beso. But 
there is ho doubt that Babu Chandra Benode Das was convicted 
foran offence when he was convicted under Section 17 clause 
(2) of the Criminal Law Amendment Act. The question is 
whether that conviction in the circumstances of the case did dis- 
close a defect of character as contemplated by section 12 of the 
Legal Practitioner’s Act. ‘he conviction under section 17, clause 
(2) took place on the 26th of February 1932 not very long after 
Babu Chandra Benode Das was released from jail where he had 
been sent in connection with the order that had been,made under 
section 118 of the Criminal Procedure Code for having delivered 
seditious speeches inthe month of June, 1930, on several occa- 
sions at several places speeches which were found to create hatred 
and enmity between classes. Taking all these circumstances 
together there can be no doubt that when Babu Chandra Benode 
Das assisted and promoted a meeting of an unlawful association 
for which he was ultimately convicted under section 17, clause 
(2) of the Criminal Law Amendment Act his action was nothing 
short of an open and defiant violation of law. Remembering 
that it is the duty of the Courts to enforce and maintain obedience 
to law and of the members of the legal profession to assist the 
Courts in doing so an open and defiant violation of law coming 
from a, member of that legal profession was, in my judgment, 
such a defect of character as would unfit him to be a pleader. 
I am, therefore, convinced that Babu Chandra Benode Das made 
himself liable to action under section 12 of the Legal Practi- 
tioner’s Act. 
= I would, accordingly make the ‘Rule absolute and regard 
being had to the circumstances of the case I would suspend 
hini froth practising as a pleader for six months from the 1st of 
February, 1934. ; 

Jack, J :—I agree. 


P. B Rule made absolute. 


Vou. LEX.) HIGH ‘COURT, 
OIVIL REVISION. 
Before Mr. Justice M. C. Ghose. 


JNANADASUNDARI RAY CHAUDHURANI, 
U. 


PRAMADASUNDARI RAY CHAUDHURANI.* 


Civil Procedure Code (Act V of 1908), Order 17,7. 2, order under—Regiew 
of such order, if the proper remedy—Evidence taken on commission, when 
becomes evidence in the case—Civil Frocedure Code (Act V of 1908) 
Order 26 rule 8, provisions of. 

TA sult was decreed exparte, after the petition for the defendant praying for 

an adjournment was rejected, the order being made under Order 17, rule 2 

of the -Code of Civil Procedure. On the following day a petition was filed 

under Qrder 47, rule 1 of the Code of Civil Procedure for setting aside 
the exparte decree of the previous day and for restoring the suit for freah 
hearing which was ultimately granted. 

Held that the defendant should have taken action under Order 9, rule 13 
and not under Order 47, rule 1 of the Code of Civil Procedure, 


Krista Kishore Bose v. Pancharam Maity (1) referred to. 


Under the provisions of Order 26, rule 8 of the Code of Civil Procedure > 


the evidence taken on commission shall not be read as evidence in a suit without 
the consent of the party against whom the same is offered. 

The evidence taken on commission does not ipso facto become evidence in 
a case. It has to be offered by the party who has examined the witness on 
commission and it has to be accepted by the Court after hearing the opposite 
party and unless it is tendered by the party and accepted by the Court, it is 
not to be considered as evidence in the case: Krista Kishore Bes? v, Pancha- 
ram Maity (1); Mahim Chandra Gope v. Naba Chandra Chewdhkry (2) 
referred to. 


Application for Revision under Section 115-of the Code of Civil 
Procedure, by the Plaintiff, ? 

Messrs. Jogesh Chandra Roy and Nagendra Nath Basw’for the 
Petitioners. 
| Messrs. Heramba Chandra Guha and Prakash Chandra Pakrasi 
for the Opposite party. 

The material facts appear from the judgment. 


* Civil Revision Case No. 190 of 1933 againt the order of A. G Khan Esg , j 
Fourth Munsiff of Munshiganj, dated the goth November, 1932. ae 
(10) (1927) 47 C. L. J. 467. l < EN. a E 


? = en r 


(2) (1926) 44 C. L. J. 288. . ae be L 
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anes ° The judgment of the Court was as follows : 
1933. Cc. Ae V. 
Jnanadasundari M. C. Ghose, J. :—This is an application, under Section 715 


Ray oa of the Code of Civil Procedure, by the plaintiff, in a title suit. 
Pramadasundari Ray The plaintifs case is that, in June, 1931, the plaintiff instituted a 


Chaudhurani. | nit against the defendants for declaration of her title to a plot of 
Fune, 54 land with huts thereon and for recovery of possession of the same ; 


that the defendants Nos, r and 2 mother and son, entered appear- 

ance, filed their written statement on the r5th of August, 1931, 
and, thereafter, the suit went on fora long time on adjournments, 
till on the 26th April, 1932, the Court warned the parties to come 
ready on the next date, when the case would be positively heard 
and the next date fixed was 8th June, 1932 ; that onthe 8th June, 
1932, the plaintiff was ready with her witnesses and the defendant 
No. 2 along with his junior pleader was present, but they did not 
file any list of witnesses, although some of the defence witnesses 
themselves filed their hajiras: the defence prayed for one day’s 
time on the ground that their senior pleader was engaged at 
Dacca and would not be able to come till 3 p.m, The learned 
Munsiff rejected the prayer for a day’s adjournment, but adjourned 
the hearing till 2 p.m. Thereafter, at 2 p.m. on that day the case 
was taken up and one witness for the plaintiff was examined. The 
defendants were asked to cross-examine the witness,{but the pleader 
Ceclined to cross-examine and filed a petition praying for an 
adjournment till the following day. The Court refused the prayer 
for adjournment and examined another witness and decreed the 
suit ex parte. On the following day, a petition was filed on 
behalf of the defence, praying that the order of the previous day 
might be set aside and the suit restored for fresh hearing. After 
hearing the parties, the learned Munsif, by his order, dated the 
30th November, 1932, set aside the order of the 8th June and 
restoiel the suit for fresh hearing. The Munsif took his action 
under Order XLVII, rule 1 of the Code of Civil Procedure on 
the ground that the Court had committed an error apparent on 
the face of the record, inasmuch as the Court, in passing the judg- 
ment, did not take into consideration the evidence, which had 
been taken on commission and which was upon the record. 

The Court considered that the order passed was under 
Order XVII, rule 3 of the Code of Civil Procedure. 

It is urged by the learned Advocate for the petitioner that the 
order of the Court was passed not under Order XVII, rule 
but under Order XVII, rule 2, and, as such, the Court was not 
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justified in reviewing the said order; but the defendants might er 
have filed a case under Order IK, rule 13, if they had been able 1933. 


to show that they had -a sufficient cause for default; and in the Jnanadasundari 
second place, it is urge] that, even if it be considered that the Ray Chaudhurani 
case was under Order XVII, rule 3, the learned Munsif acted OR E Ray 
illegally in allowinz ths case to be restore 1. S handiurani. 
Upon hering the learnei Advocates on both sides who have M.C. Ghose, F. 
placed the entire recori before the Court, it appears that, in fact, ai 
the learned Munsif passed an order on the 8th Juns, 1932, under 
Order XVII, rule 2: but when the review application was filed, 
he considered he dealt with the case under Order XVII, rule 3, 
and even when he dealt with the matter under Order XVII, 
rule 3, it do2s not appeir that the defendants were justified in 
asking for review. Their action should have been taken under 
Order IX, rule 13; see Avista Kishore Bose v. Pancharam Maity 
(1) where Sir George Rankin, the learnei Chief Justice, has 
explained the matter very fully. 
In the next place, assuming that the order passed by the Munsif 
was:under Order XVII, rule 3, it is to be considered whether he 
, was right or committed an error apparent on the face of the record 
in not accepting the evidence taken on commission. On this point 
it is urged, on the side of the petitioner, that, under the provisions 
of Order XXVI, rule 8, the evidence taken on commission shall 
not be read as evidence in a suit without the consent of the party, 
against wnom the same is offered, unless such conditions are 
fulfilled. It is clear, therefore, that the evidence taken on com- 
mission does not ifso9 facto become evidence in a case. It has 
to be offered by the party, who has examined the witness on 
commission and it has to be accepted by the Court after hearing 
the opposite party, and, unless it is tendered by the party and 
accepted by the Court, it is not to be considered as evidence in 
the case: see the case in Krista Krishore Bose v. Pancharam 
Maity (1) already referred to and also the case of Mahim Chandra 
Guha v. Naba Chandra Chowdhury (2). In this case six persons ; 
had been exımine 1] on commission on behalf of the defence and 
those witnesses proved certain documents, but those were not 
offered in evidence by the defence before the Court. Indeed, as 
the learned Advocate for the petitioner has stated the junior 
pleader for the defence pleaded that he was notin a position to 
conduct the case and the senior pleader, who was said, alone, to 


(1) (1927) 47 C. L. J. 467. 
(2) (1926) 44C. L. J. 288, 


CIVIL. = 
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know the facts of the case and used to look after the case on 
behalf of his sister, defendant No. 1 and on behalf of her son, 
defendant No. 2, was absent at Dacca cn professional engagemert. 
There was a local pleader and the defendant No. 2 present in 
Court; but the pleader, when asked to cross-examine the plaintiffs 
witness, declined to do so. Indeed, he professed to be unable 
to give any assistance to the Court and he did nothing except 
file two applications for adjournment, and the defendant No. 2 
stated in the petition that he was not cognizant of many facts and 
was not conversant in making faddir: that as a matter of fact no 
one but his maternal uncle, Babu Rebati Mohan Ghose, pleader, 
Dacca, knew all the facts of the case. Apparently the defendants 
took up the position that they could do nothing until Rebati Babu 
returned from Dacca. In these circumstances, they did nothing 
to assist the Court, and without the evidence on commission 
being presented to Court and consented to by the plaintiff or 
accepted by the Court without the consent of the plaintiff, it could 
not be taken as evidence in the case. In this view there was no 
error apparent on the face of the record. 


The learned Advocate for the petitioner has also placed for 
consideration two unreported cases: Mangal Chand Dudhuria v. 
Abinash Chandra Banerji (x) and Abdul Khalegue v. Abdul 
Chettiar Bepari (2), in both of which, in similar circumstances, 
this Court set aside the restoration of suits, 


Having regard to the circumstances of the case, I am of opinion 
that the order of the learned Court below was illegal. Ft is, accord- 
ingly, set aside and the order of the 8th Juse, 1932, is restored. 
The Rule is made absolute. The petitioner is entitled to her costs, 
hearing fee being assessed at two gold mohurs, 


P, R. i Rule made absolute. 


(1) (1930) Civ. Rev. 1297 or 1929, decided by Page and Costello, JJ. on 
goth Janyary, 1933. 

(2) (1930) Civ. Rev. 1157 of 1930, decided by Muter, J. on the rsth 
December, 1932. 


Von. LIX. HiGH COURT. ç — > 


Before Mr, Justice M. C. Ghose. 


ANNADA CHARAN DE 
0. 
Su, MAHALAKSHMI DE AND OTSERS.* 


Application for setting aside a money sale—Landlord receiving notice and filing 
application for pre-emption—If entitled to contest such application—Finding 
of fact. by lower appellate Court, if can be challenged in revision. 

A finding of fact by the lower appellate Court cannot be set aside ir 
revision. 
A landlord who has received notice of a transfer by money sale and who has 


filed a petition for pre-emption under section 26(F) of the Bengal Tenancy Act, 


is entitled to contest an applicatian for setting aside the sale 


Application under section 115 of ‘the Code of Civil Procedure 
and section 107 of the Government of India Act by the judgment- 
debtor. 


Application under order 21 rule go of the Code of Civil 
Procedure. 


The material facts appear from the judgment. 


Messrs. Jogesh Chandra Roy and Gunendra Krishna Ghose for 
the Petitioner. 


Mr. Asita Ranjan Ghose for the Opposite Party. 
The judgment of the Court was as follows :— 


This is a petition by the judgment-debtors, The facts are that 
in execution of a money decree of 1930 the petitioners property 
now in suit was sold in auction on the 26th January, 1931 and 
purchased by opposite party No.6. Thereafter on 16th March, 
1932 the petitioner filed an application under order XXI rule go of 
the Code of Civil Procedure to. set aside the sale. Meantime 
opposite parties Nos. 1 to 4 who are co-sharer landlords in respect 
of the property applied under section 26F of the Bengal Tenancy 
Act for pre-emption. While that petition of pre-emption was 
pending, on the 23rd May, 1932 the decree-holder, the auction- 
purchaser and the judgment-debtor together filed a petition of com- 
promise by which they agreed that the sale should be set aside. 
The Court passed the following order. “ The petition of compro- 


* Civil Revision Case No. 1416 of 1933 against the order of Babu Jogendra 
Narayan Roy Chaudhury, Subordinate Judge, of Faridpur dated 11th September, 
1933, reversing that of Babu Jagatnath Basu, Munsiff, 1st Court, Madaripur, dated 
13th September, 1932, 


May, 4. 


41/ 
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CIVIL. mise filed by both parties be kept on the record and put up on the 


1934, date fixed for necessary orders. ” Thereafter on the prayer of the 
Pa AN ie opposite parties they were made parties to the sale set aside case 
and the matter was contested between the judgment-debtor and 
them. Inthe result the Munsiff found onthe evidence that the 
sale had been brought about by the fraudulent suppression of the 
sale process and thereby the judgment-debtor had suffered sub- 
stantial loss. He set aside the sale. In appeal the learned Sub- 
ordinate Judge has come to the conclusion that the petition of the 
judgment-debtor was barred by limitation. In that view he has 
reversed the finding of the Munsiff and confirmed the sale. 





Ye” 
Sm. Mahalakshmi 
De, - 





In this Court itis urged by the learned Advocate for the peti- 
tioner that the learned Subordinate Judge committed an error in 
bis finding on limitation by relying upona statement ofa witness 
in the cros%-examination which was made to him ina puzzle. Lam 
of opinion that the finding of fact of the Court of appeal below is 
not liable to be set aside by this Court in revision. 


4 


It was strenuously contended that as the decree-holder and 
the auction purchaser agreed with the judgment-debtor to set 
aside the sale the Court had no jurisdiction to allow the landlords 
to be made parties in order to contest the petitioner’s application 
to set aside the sale, The Munsif held that the landlords having 
received notice of the transfer and having filed the petition under 
Section 26 F of the Bengal Tenancy Act for pre-emption had an 
interest in the matter and under Order 1 rule ro of the Code of 
Civil Procedure it cannot be said that his action was illegal. The 
matter was not argued in the Court of appeal below at all, An 
unreported case decided by Sir C. C. Ghose, J., on the 3rd 
September, 1931 has been quoted in support of the contention 
that the landlords had no jurisdiction to oppose the petition to 
set aside the sale. I have peruséd that judgment. In that case the 
sale was actually set aside by the Munsif and thereafter he refused 
to consider the petition of the landlords for pre-emption. In the 
present case the sale was not set aside by the Munsif. He kept 
the petition pending and heard the opposition of the landlord. 


There is, in my opinion, no error of law or procedure in this 
matter. Inthe result the Rule is dischargd with costs—hearing 
fee is assessed at one gold mohur. 


E, D. Rule discharged. 


VoL. LIK, HIGH COURT. 


CIVIL REFERENCE. 


Before Mr. Justice Lort-Williams and Mr. Justice M: C. Ghose. 
DEBI PADA CHATTERJEE 


v. 
KING-EMPEROR.* 


Legal Practitioners Act (XVII of 1879), section r4—Pleader alleged’ to have 
signed and filed a petition —Denial by such Pear e ace of evidence 
beyond reasonable doubt. | 


# 


The point for enquiry in this matter was whether onè D, a pleader signed and 
filed a petition of satisfaction in a mortgage execution case. D denied having 
signed or filed the petition : | 


Heid that when it was not established beyond reasonable doubt that D 
actually signed the petition which was put in, he would nol be dealt with under 
section 14 of the Legal Practitioners Act 

Application under section 115 of Code of Civil Procedure and 
Reference under section 14 of the Legal Practitioners Act. 


Dr, S.-C. Basak and Mr. Rupendra Kumar Mitter in support of 
the Reference. 


Messss. Bankim Chandra Mukherji and Pe Nath Roy in 
Opposition. 


Tbe material facts will appear from the following 


Exiract from the order of the learned Munsiff, dated rath 
September, 1933 — This is an enquiry into the conduct of the 
pleader Babu Debipada Chatterjee in connection with the mortgage 
execution case No, 3 of 1926 of this Court. ; d 


- The point for enguiry 18 whether the said pleader signed and 
filed the petition of satisfaction’ in the said mortgage execution 
case. The pleader Babu Debipada Chatterjee states in his petition 
showing cause that he did not sign and file the penton of 
satisfaction, 

It is no body’s case that the pleader Babu Debipada Chatterjee 
wus empowered by the decree-holders to act on their behalf, 

The pleader admits that he got notice in the Miscellaneous 
‘Judicial Case No. 1 of 1926, he was aware of that case and he 
-happened to be present when that case was heard. | 


* Civil Reference No. 10 of 1933 under section 14 of.the Legal Practitioners 
Act, by S. T. Hossain Esg., Munsiff ‘of Katwa, dated rath September, 1933) 
‘through H. G. Weight Esqr , District Judge of Burdwan, dated 14th September, 
1933. - 
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He further admits that Kumarish Babu pleader was also present 

at that time. % l 

“The Ex. 1 deposition of Kumarish Babu- pleader shows that 
Babu Debipada Chatterjee was called upon by the presiding officer 
in Misc. Case No. r of 1926 to explain the petition of satisfaction 
in question but Debi Babu did not deny his signature in the said 
petition of satisfaction. 

_ That deposition Ex. r further shows that Kumarish Babu 
pleader recognised the signature of Debi Babu in the petition of 
satisfaction, Kumarish Babu is a pleader of established reputation 
and there is nothing to disbelieve him. ` 

Further the judgment Ex. D shows that the Court, in Misc. 

Judicial Case No. 1 of 1926, found that the pleader Babu Debipada 
Chatterjee signed and filed the petition of satisfaction in question and 
that he did it without instruction. The learned Court also held in 
that case that the conduct of Debi Babu pleader was reprehensible. 

After considering the facts and circumstances of the case I 
find the puint at issue against the pleader and hold that the conduct 


‘of -Babu Debipada Chatterjee is reprehensible and it amounts to 


jaga anan misconduct. 

am of opinion that in order- to keep the pwity of the legal 
en the pleader in question should be taken to task by way 
of suspending him from practice for three months for this conduct 
on his part and the period of suspension would commence from 


‘to-morrow. 


‘The judgment of the Court was as follows : 

M. C. Ghose, J. :—Upon hearing Dr. Basak in support of the 
Reference and Mr. Mukherji on behalf of the pléader against whom 
these proceedings were started, we are of opinion, upon considera- 
tion of all the circumstances, that it is not established beyond 
reasonable doubt that the pleader Debipada Chatterjee actually 
signed the petition of compromise which was put in. 

It is true that the Munsiff, who tried the suit, found against the 
pleader but, on appeal,. the additional District Judge disbelieved 
the evidence and came to the conclusion, asa final “Judge of fact, 
that it was not established that Debipada signed the petition. ` 

In this view of the matter, we are of opinion that the charge 
framed against him has-not been established. The Reference is 
rejected. 

Lort-Williains, J.:—I agree, ; 

R. D, ; Reference rejected, 


VoL, LIK. | HIGH COURT, 


APPELLATE CIVIi. © 


Before Mr. Justice R. B. Jack and Mr. Justice Khundhkar, 
; D AMODAR SAHA 


Cad ” 


D. 


ASWINI KUMAR SAHA AND ANOTHER, * 


Appeal against an order recording a compromise—No appeal against decree-— 
~ Appeal, if competent— Compromise, when can be recorded—Civil. Procedure 
Code (Act V of 1908), Order XXII, rule 3. 


An appeal against an order recording a compromise under Order 23, cale 3 
of the Code of Civi) Procedure, is not incompetent by reason of there having 
been no appeal against the decree, though it would be more correct to appeal 
against the decree at the same fime. o i 


The Bengal Coal Company Lid. v. Apcar Collieries Ltd. (1), dissented from, 
Haridas Sadhukhan. v. Sri Sri dswar Ratneswar (2) and T, GRE V. 
Abdul “Asis (3) referred to. : 


.A compromise cannot be. yaoa by a Court ajde Order 23, rule g of the 
Code of Civil Procedure according to a draft petition of compromise if it ia ppears 
that there was no concluded adjustment of the suit between the parties when the 
draft compromise was filed. 

` Appeal by the Plaintiff against an order directing that the 
plaintiff's suit be disposed of in terms of a draft solename, 


The material facts appear from the judgment. 


Dr. Radhabinode Pal, Messrs. Anil Chandra Roy Chowdhury 
and Diptendra Mohan Ghose for the Appellant. 
Messrs. Hiralal Chakravarty and tnan Bhattacharjee 


for the Beppoucesy 
Cc. A. Y: 


The judgment of the Court was as follows: 

This is an appeal against an order of the lower Court 
directing tbat the plaintiff appellant’s suit be disposed of in 
terms of the draft solenama. A preliminary point has been 
raised that there having been no appeal against the decree the 
appeal against the order for the compromise to be recorded is 
incompetent. In support of this the case of Zhe Bengal Coal 
‘Company Lid. v. Apcar Collieries Lid, (1) has been relied on. 
On the other hand in the case of Haridas Sadhukhan v. 

* Appeal from Original Order No. 378 of 1932, against the order of 
K. P. Bagchi, Esq, Subordinate Jadge, Third Court of 24Parganas (Alipore), 
dated the 30th May, 1932. 

(1) (1924) 29 C. W. N. 928. (2) (1932) 36 C. WEN. 1013. , 

(3) (1929).g0 C. Li J. $66; I-L, R. 57 Cale. 1013; 34 C. W, N. 66 (F. B. 


~A 
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Shebait of Sei Sri Iswar Ratneswar (1) it has been held that 
an appeal lies, their Lordships holding that the decision in the 
former case is no longer good law in view of the Full Bench deci- 
sion in Zatebali v. Abdul Asis (2) in which it has been held 
that an appeal against a preliminary decree lies although there 
has been no appeal against the final decree, It is true that the 
Full Bench case distinctly refers to preliminary decrees and not 
to interlocutory orders but the same principle applies in the 
case of an order under Order 23, Rule 3 for the decree is involved 
in the order and indeed might be made at the same time, the 
wording of the Rule being that “the Court shall order such agree- 
ment, compromise or satisfaction to be recorded and shall pass 
a decree in accordance therewith.” When therefore Order 43, 
rule r, expressly lays down that an order under Order 23, rule 3 
is appealable it would be obviously absurd to hold that the right 
of appeal is lost because the decree involved in the order has 
been passed. No, doubt it would be more correct to appeal against 
the decree at the same time but in fact if the order is set aside the 
decree must go with it. The preliminary objection therefore 
fails, 

On the merits it is clear from the order sbeet that there was 
no concluded adjustment of the suit on the 27th of April, 1932 
when a draft petition of compromise was filed. On that date the 
parties applied for 15 days’ time to file the petition of compromise. 
The suit was then adjourned to the 12th May, 1932. On that -date 
on a joint petition of the parties the case was adjourned to 26th 
May 1932 for hearing, the order being that the parties must file 
their petition of compromise in the meantime, otherwise they must 
come ready on the date fixed. On the 26th May, 1932 the plaintiff 
was ready ta proceed with the suit but defendants put in a petition 


for enforcing the draft solenama. On the 28th the plaintiff put 


in an objection and on the 3oth the Court passed the order for 
recording the compromise under Order 23, rule 3 against which 
this appeal has been filed. 

In the defendants’ petition of the 26th May, paragraph 8, the 
defendants having offered alternative terms state, ‘if ‘the plaintiffs 


‘do not agree to the aforesaid ‘settlement then according to the 


draft solenama these defendants are willing to sell the said land 
on stating the same to be in the benami of their mother: but if in 
consequence thereof the title of the said land be bad or-if the 


(1) (1932) 36 C. W. N. 1013. 
(2) (1929) 50 C. L. J. 566; L L. R. 57 Cale, 1013; 34C. W. N. N. (F, B.) 
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plaintiff suffers any loss these defendants will not be liable in any pak 


way.” It is thus clear that while applying to enforce the alleged 1934: A 
adjustment the defendants want to introduce a fresh condition. Damodar Saha. 
Had the parties completely adjusted their dispute on the 27th of 
April there was no reason to apply for an adjournment for 15 days 
to file the petition of compromise and Since, in their application 
to record the compromise the defendants seek to introduce a 
fresh condition, they were not in the circumstances entitled to 
have the compromise recorded by the Court under Order 33; ae 
rule 3, for it is clear that the suit was not really completely adjusted 
when the draft compromise was filed or at any subsequent time, 
The order under Order 23, rule 3, is accordingly set aside and the 
suit will proceed according to law. 

The appellant will get his costs of this appeal, TEN -fee one 
gold mohur. 


E D, a # Appeal aes 


y. 3 
Aswini Kumar Saha. 





Before Mr. Justice D. N. Mitter and Mr. Justice: McNair. 


ANANDA KISHORE CHAUDHURY AND OTHERS Crvin. 


á 1934. 
kasan aa? 


PANCHU: KAPALI AND OTHERS,* 


March, 21, 24 


Contribution, suit for—Deciee for costs against co-defendants—Decree realised 

From some defendanis—Other defendants, if liable in contribution, 

Section 69 of the Indian Contract Act applies to suits for contribution pire 
both the plaintiff and. the defendant were liable for the money paid by the 
plaintiff. - Eo a 

. Ram Lal v. Kkiroda Mohini (1) ;Prosunno Kumar v. Famaluidin (2) 
and Rajani Kanta v, Rama Nath (2) referred to, . a 

A decree for costs payable jointly and severally by several’ defendants 
cbtained in a suit where the defences set up by them were substantially the 


* Letters Patent Appeal No. 10 of 1933, against the decree of Mr. Justice 
C. Bartley, dated the jrd August, 1932, in-Appeal from Appellate Decree No. 860 
of 1930. . 

(1) (1913) 18 C. W. N. 113 > 
_ (a) (1912) 18 C. W. N. 327.. ; , bi 

(3) (1914) 19 C. W. N, 458. oa ek. me. ee . 
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same was realised from some of the defendants. In the action brought by those 
defendants for contribution : 


Held, that they were entitled to be reiml ursed by way of contribution, - 
Appeal by'the Plaintiffs. 


~ Suit for contribution. : 
“The material facts appear from the following judgment of 


Bartley, J.:—This is an appeal.from the decision -of the 
learned District Judge of Tipperah, reversing a decree of the 
Munsiff of Kasba by which the appellants here were discharged 
from Hability in a contribution suit. 


“The Maharaja cf Hill Tipperah sued for khas possession of 
certain lands, impleading as defendants in the suit two sets of 
persons, those who claimed a right as superior landlords or taluq- 
dars, and the tenants claiming to hold under them. The suit was 
decreed with costs, against the landlords and certain tenants who 
had joined in contesting, but the full amount ofthe decree was 
realised from two of the superior landlords only. These then 
brought a suit for contribution against the other defendants, land- 
lord and tenant, who had contested with them the original suit. 
The learned Munsiff dismissed the suit as against the tenants, 
holding that they had no liability to contribute. On appeal the 
learned Judge reversed this decision and decreed the suit as against 
all the defendants. The tenants have now taken this appeal. 


It ig argued on their behalf that the judgment in the original 
title suit by the Maharaja is not admissible in evidence, though 
both the Courts below have relied upon it in forming their conclu- 
sions.’ Secondly, it is urged that no suit is maintainable against 
them for contribution in the circumstances of the particular 
case. 


The use which was made of the original judgment in both the 
lower Courts was merely to show, by reference to its findings, 
that the defence in that suit was based on a bonafide claim of 
right- The Munsiff has said that the theory of joint wrong- 
doers has no application as the judgment in the title suit 
showed that the defendants in that suit acted under a bonafide 
claim of right. The District Judge held that the defendants in 
the title suit were not tort-feasors at all, but persons who bonafide 
believed themselves to have a right to possession. 


I can see no reason to hold that the judgment in the title suit 
could not be used in this way, and this: view appears ‘to find 
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` ‘support in, Manja v. Kadugochen (t). The’ first point taken in 


“appeal fails, © ~ ii 


On the second point, the Munsiff held that the present appel- 
lants, the tenants, were not liable to contribute as they were mere 
tools in the hands of the contesting landlords. 

The District Judge said that all persons contesting the suit 
would be equally liable. for costs; that it must be assumed that 
they knew they would have to share the costs equally if they 
failed ; that the tenants were equally- interested in upholding the 
title of their landlords and that if they were not, they should not 
have contested the suit. He accordingly gave a decree against 


.them also, 


I have no doubt - whatever. that it cannot be siid here that the 
suit is not maintainable because the parties were joint tort-feasors, 
The supposed rule in Merryweather v. Nixan (2) can have no 
application to parties litigating under a fair claim ofright. |, 

On the other hand, to support a claim for contribution, there 
must be either a ccntract or agreement, or. some equity arising 
from the consideration that the claimant has satisfied the whole 
of a common liability, a portion of which ought to have been 
borne by the opposite party. A joint decre2 itself creates no 


privity or obligation as between co-defendants: Xristo Chunder 


Chatterjee y. Vise (3). 
Next, there can be no right to contribution as between different 


, sets of-defendants where opposite or exclusive defences are set up: 


Fakire v, Tasaddug Husain (4) and Nand Lal Singh ve Beni Madho 
Singh (5). 

Lastly, in Spreeputty Roy v. Loharam (6), Peacock, C.J. made 
certain observations to the effect that if the defendants were 
acting as the servants of the plaintiff or under his directions, and 
he was the person who claimed the right and derived the benefit 
he was the person who should pay all the damages. ` 


` Applying these principles to the facts of the present case, the 
joint decree created no privity between the landlords and the 


- tenants who were their co-defendants, and I cannot find that there 
‘was any contract, express or implied on the part of the tenants to 


~ 


reimburse the landlords, 
Nor do I think ın the circumstances that the landlord has 
any equitable right to be pma by his tenants. They were made 


(1) (1883) 1. L. R. 7 Mad. 89. l 

(a) (1799) 0 T.R. 1905 a Sm. L. C. (sth DNA 

(3) (1870) ae R. (4) (1897) I. L. R. 19 All. 462. 
(5) (1918) Í. L. R. 40 i 672. (6) (1867) 7 W. R: 384. 
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2 


a ae - parties to the suit because of an interest which he purported to ' 
1934. confer in virtue of his superior right, and his claim to that superior 
Ananda K Kishore right has been shown to be ill founded. 
N 


Further the defences in the suit were not common to both sets 

Panchu Kapali. of defendants, The one set of defendants claimed as landlords 
Barilan, F. and the other, the present appellants, tenants under them. 

a I accordingly hold that the tenants are not in the circumstances 

‘of the particular case, liable to contribute. The appeal is allowed, 

the decision of the learned Distiict Judge set aside and that of 

the Munsiff restored. The suit is dismissed as against the present 


appellants who will get their costs throughout. 


Leave to appeal under Section 15 of the Letters Patent is granted. 
Against this decision the plaintiffs appealed. 
= Mesers. Gopendra Nnth Das and Sailendra Mohan Das for the 
Appellants. 
Messrs. Jatindra Mohan Chaudhury, and Prokash Chandra 
“Pakrashi for the Respondents. 
Mr. Bireswar Chatterjee for the Deputy Registrar. ; 


C, AV. 
March, 24. - The judgment of the Court was as follows ; 
are -Mitter J: Thisis an appeal under section 15 of the Letters 
Patent, against a ace of my learned brother - Mr. Justice 
Bartley. 


It appears that the Maharaja of Tippera sued for Khas posses- 

- sion of certain lands impleading as defendants in the suit, two 
sets of persons, the first set claiming a right as superior landlords 
-or Talukdars and the second set, the tenants claiming to hold 
under them. The suit was decreed with costs against the land- 
“lords and certain tenants who had joined in contesting. It appears, 
however, that the costs, although they were leviable from the 
landlords and the contesting tenants jointly and severally, were, 
as a matter of fact realized from two of the landlords only. These 
landlords, who are the appellants before us, brought a suit for 
contribution against the other defendants, viz,-the other land- 
lords and tenants who had contested with them, the original -suit. 
The Munsif dismissed the suit as against the tenants, being of 
Opinion that they were riot liable to contribute. He, however, 
, -decreed the suit against the landlord defendants, On appeal by 
the plaintifis landlords, the learned District Judge reversed the 
decision of the munsif so far as he dismissed the claim of the 
plaintiff -for contribution as against the tenant defendants, The 


. s j t 
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efect of the appellate Court’s decree was that the plaintiff's suit 
for contribution, was decreed against all the defendants. Against 
this decision an appeal was taken to this Court and heard by Mr. 
Justice Bartley who reversed the decision of the District Judge 
and restored that of the Munsif. Against this judgment the 
present appeal has been preferred under the Letters Patent. 

It is contended on behalf of the appellants that the reasoning 
On which the learned Judge of this Court has rested his decision, 
cannot be sustained. The learned Judge of this Court has relied 
on a decision in the case of Kristo Chunder Chatterjee v, Wise (1), 
as an authority for the proposition that a joint decree itself creates 
no privity or obligation as between co-defendants. He has also 
relied on two decisions of the Allahabad High Court in support 
of the proposition that there can be no right to contribution as 
between different sets of defendants, where opposite or exclusive 
defences are set up : Fakire v. Tasadduq Husain (2), and Nand Lal 
Singh y. Beni Madho Singh (3). He has further referred to the 
case of Sreefutty Roy v. Lokaram (4), and has relied on certain 
observations of Sir Barnes Peacock to the effect that if the defen- 
dants were acting as the servants of the plaintiff or under his 
directions, as he was the person who claimed the rigbt and derived 
the benefit, he was the person who should pay all the damages, 
Applying the principles laid down in the cases referred to above, 
the learned Judge has arrived at the conclusion that as the joint 
decree created no privity between the landlords and the tenants 
who were the co-defendants, and there having been no contract 
to reimburse the landlords, the suit for contribution, against the 
tenants, must fail. 


It is argued on behalf of the appellants that the principles laid 
down in those cases cannot apply to the facts of the present case. 
Here the tenants did not set up any opposite or exclusive defence 
in relation to the defence set up by the landlords under whom 
they claim the tenancy. It seems to us that the defence which 
was set up by the tenant defendants was substantially the same 
as the defence set up by the landlord defendants. The tenants 
were equally interested in defending the title of their landlords 
in the suit brought by the Maharaja of Tippera. 

It is, further, to be noticed that the decision in the Weekly 


(1) (1870) 14 W.R. 70. 

(2) (1897) I. L. R. 19 All, 462. 

(3) (1918) I. L. R. 40 All, 672. 
. (4) (1897) 7 W. R. 384 (F. B.) 
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Reporter case, which is referred to, was a decision which was 
given prior to the enactment of the Indian Contract Act of 
1872. Itseemsto us that the matter with relation to contribution 
must now depend on the two statutory provisions contained in the 
Indian Contract Act, viz, Sections 69 and 70 of the Act. Section 69 
runs as follows: “A person who is interested in the payment of 
money which another is bound by law to pay, and who, therefore, 
pays it, is entitled to be reimbursed by the other.” It is true 
that the decree obtained by the Maharaja wasa decree for costs 
which was payable jointly and severally by the landlord defendants 
and by the tenant defendants as well, but that does not render 
the provisions of section 69 inapplicable. 

It is contended on behalf of the respondents that taking strictly 
the language of Section 69, the payment made by the landlord, 
was not a.‘payment of money’ as contemplated by the section, 
which the tenant defendants were bound by law to pay, and this 
argument rested on this reasoning, viz, as there was a joint and 
several liability, in other words, as the money might have been 
realized by the decree-holder Maharaja by execution exclusively 
against the landlord defendants, the tenant defendants were not 
bound to pay within the meaning of the section. We are unable 
to accede to this contention. It is true at one time, the authorities 
were not clear on the point as is noticed by Sir Frederick Pollock 
and Sir Dinshaw Mulla in their commentary on The Indian 
Contract Act. The learned authors observed as follows : “Whether 
this section applies to a suit for contribution where both the plain- 
tiff and the defendant were liable for the money paid by the 
plaintiff, is not clear on the authorities ; and the earlier trend of 
decision in some of the cases was that the section did not apply 
to such a case. But the view taken in the recent cases is that 
this section applies to suits for contribution, where both the 
plaintiff and the defendant were liable for the money paid by the 
plaintiff.” The learned authors observed that this view was taken 
in the cases of Ram Lal v, Khiroda Mohini (1); Prosanno Kumar 
vy. Jamaluddin (2) and Rafani Kania Ghose v. Rama Nath 


Roy (3). 


Even if the matter does not cOme under section 69, there 
can be no doubt, that it comes within the wider language of sec- 
tion yo. There seems to be no justice or equity in the view taken 

(1) (1919) 18 C. W. N. 113. 
(2) (t1912) 18 C. W. N. 327. 
(3) (1914) 19 C. W. N. 458. 
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by the learned Judge of this Court, that although the landlord 
defendants and the tenant defendants were equally interested in 
defending the suit brought by the Maharaja of Tipperah, they 
should not equally bear the costs which were decreed against 
them by a decree of Court, by which they were jointly and severally 
liable to pay. 

Mr. Chaudhury who appears for the scandens states that 
this might have been the case if the Maharaja had proceeded to 
execution by attachment or sale of the properties of the 
landlord defendants who had sued for contribution. But we do 
not see any distinction between a case where execution was pro- 
ceeded with by attachment and sale of the properties of those 
who had sued for contribution and a case where execution had 
been arrested because the plaintifs paid off the money. There 
can be no doubt, that the tenants got the benefit of the pay- 
ment which was made by the plaintiffs in the case. 

We are, therefore, of opinion that the decision of the learned 
Judge of this Court must be set aside and that of the District 
Judge restored except so far as respondent No. 2 Rajani Kanta 
Kapali is concerned as he is said to have died during the pen- 
dency of the appeal in this Court, in September, 1933, f. ¢ more 
than three months from now. This appeal as against him has 
abated and the decree passed in Second Appeal No. 860 of 1930 
by Mr. Justice Bartley will stand in favour of the said respondent 
or his heirs and legal ‘representatives. Subject to this order 
regarding the deceased respondent No.2 Rajani Kanta Kapali, 
the judgment of the learned Judge of this Court must be set aside 
and that of the District Judge restored. 


The appellants are entitled to the costs of this hearing as well 
as of the hearing before Mr. Justice Bartley. 


McNair, JI :—agree. ` 
P, R. Abpea? allowed. 
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PRIVY COUNCIL. 


Present: Lord Blanesburgh, Lord Salvesen and Sir John Wallis 


MAHARAJAH OF JEYPORE 
V, 


SRI RAJAH TYADA PASUPATI RUDRA SRI LAKSHIMI- 
NARASIMHA SADRUSANNAMARAT DUGARAJ 
DAKSHINAKAVAT DUGARAJ BAHADUR, SINCE 

DECEASED, AND OTHERS, 


|. [On APPEAL FROM THE HIGH Court OF JUDICATURE AT 
MADRAS. | 


Madras Regulation XXV of 1802-—Madras Act 1 of 1876 (Land Revenue Assess- 

“~ ment Act -Transfer of semindary=- Locus standi of holders of mokhasa or 

agrakaram villages to object. 

The effect of the permanent settlement of the land revenue made with a 
zemindar pursuant to Madras Regulation XXV of 1802 is that he is recognized 
by the Government as the proprietor of that zemindary, and that, as such, he 
engages with the Government for the payment of the permanently settled 
revenue due thereon. Though he has full powers of transfer, he is not relieved 
from his obligation to pay the full revenue until the transfer has been registered 
and the peishcush (revenue) duly apportioned ; ard by Madras Act 1 of 1876 
(Land Revenue Assessment Act) either alienor or alienee may apply for separate 
registration of any portion of a  permanently-settled estate which has been 
transferred, and for its separate assessment to peishcush. 

. So far as the owners of mokhasa or agraharam villages in the zemindary are 
concerned, the transfer is a mere substitution of one zemindar for another and 
in no way affects their rights. They have, accordingly, no right to object to 
the transfer by a zemindar of the whole or part of his zemindary, or to the sepa- 
rate registration of the villages and apportionment of the peishcush which may 
be necessary to give full effect to the transfer. 


Appeal No. 22 of 1927 from a decree, dated the 26th March, 
1923 of the High Court, M adras, affirming a decree dated the zard 
July, x917 of the Court of the Temporary Subordinate Judge of 
Vizagapatam. The main question for determination on the appeal 
was, whether the appellant, the Maharaja of Jeypore, whose title 
to the zemindary of Pachi penta was affirmed by a compromise 
arrived at with the late zemindar, was entitled to have his name 
registered as proprietor in the Collector’s register, as against the 
contesting respondents, the tenants or holders of mokhasa and 
agraharan villages, who were not parties to the said compromise. 

Unjohn, K. C. and Parikh for the Appellant, 


_ Vor. LIK.) PRIVY COUNCIL, 


Sydney Smith and Narasimkam {or the Respondents. 

This Lordships’ judgment was delivered by 

Sir John Wallis:—By a well-advised compromise made 
between the appellant, the Mahaiajah of Jeypore, a zemindary in 
the Madras Presidency, and the principal respondents, the zemin- 
dar of Pacbipenta and his two minor sons and ordered to be 
recorded by an Order of His Majesty in Council of the roth 
November, 1932, the Maharajah has succeeded in perfecting his 
title to the greater part of the Pachipenta zemindary, which his 
father had purchased at a Court sale held in execution of a mort- 
gage decree obtained by the late Maharajah of Bobbili against the 
Zemindar of Pachipenta on the r4th April, 1903, in O. S, I of 
1903 in the Court of the District Judge of Vizagapatam. Part 
only of the Pachipenta zemindary was within the jurisdiction of 
the District Court, the rest of the zemindary being situated in Hill 
or Agency Tracts of this District which, under a Governor-General’s 
Act of 1839, were withdrawn from the jurisdiction of the Civil 
Courts owing to their disturbed and backward condition and are 
still administered by the Collector as Governor’s Agent and his 
subordinates who discharge both judicial and executive duties, In 
the present case, the fact that part of the mortgaged property was 
situated within the jurisdiction of the District Judge was apparently 
deemed sufficient to give him jurisdiction as to the whole of the 
property in suit, and he made the usual decree for sale. After 
selling in execution of the decree four villages which were wilbin 
his jurisdiction, the District Judge, purporting to act under the 
provisions of the Civil Procedure Code, transferred the decree for 
further execution to the Court of the Agent of the Governor at 
Vizagapatam. The Agent’s Court then proceeded to sell the rest of 
the zemindary, including certain villages which were within the juris- 
diction of the District Judge. The Maharajah of Jeypore became 
the purchaser, and the sale to him was confirmed as appears from 
the certificate of sale on the and May, 1608. 

The purchaser’s troubles then began. An objection that the 
villages did not include certain hamlets was decided in his favour 
on arst March, 1912, by the Madras High Court on a reference 
made to it under the Agency Rules. 

The Maharajah then, on 21st August, 1913, applied, under 
Madras Act 1 of 1876, to the Collector of Vizagapatam for registra- 
tion in his name of the properties purchased by him in the register 
of the permanent settlement holders, and for apportionment of 
the peishcush, or permanently settled revenue due thereon. ‘This 
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order was necessary to make him the registered proprietor, 
and secure a reduction of the peishcush. On the roth May, 
1915, the Collector made the order as to 69 jeroyati villages 
or villages in the purchaser’s possession, but held that as regards 
the mokhasa and agraharam villages he had only purchased 
a right to collect the kuttubadi or quit-rents issuing out of such 
villages and had not become their owner, so as to be entitled to 
separate registration under Act 1 of 1876, On the ryth June, 
1915, the Collector refused to review this order, and referred the 
Maharajah to a separate suit. 

As some of the villages in question were in the jurisdiction 
of the District Court and some in the jurisdiction of the Agent’s 
Court, the Maharajah proceeded to file suits for separate regis- 
tration in both Courts. In the Court of the Agent the Special: 
Assistant Agent, Mr. A. C. Duff, I.C.S., held that by the purchase 
at the Court sale the auction purchaser had acquired the owner- 
ship of these villages and not merely the right to collect kuttubadi 
or quit-rent, and ordered separate registration as to the villages 
in the Agency Tracts, l 

In the suit in the Civil Court, which is the subject ofthis 
appeal, the Subordinate Judge took the other view, and held that 
the auction purchaser had only acquired the right to collect the 
kattubadi arising out of the villages, and was not entitled to 
separate registration under Madras Act I of 1876. He accordingly 
dismissed the suite 

The High Court on appeal framed an additional issue as to 
how many of the mokhasa and agraharam villages included in 
the sale held by the Agent’s Court were within the jurisdiction of 
the Civil Court. Being satisñed on the finding that the villages 
which are the subject of this suit were within that jurisdiction, 
they held, following the decision of the Board in Ramabhadraraju 
Bahadur v. Maharajah of Jeypore (1) that the Agency Court had 
no jurisdiction to sell them and that no title had passed to the 
auction purchaser, and dismissed this suit for separate registration 
on that ground. 

It is unnecessary to consider these questions, because the 
compromise which has been entered into between the appellant, 
as representative of the auction purchaser and respondents x to 3, 
the Zemindar of Pachipenta and his two sons affirms the title 
acquired by the auction purchaser to the properties included in 
schedule A of the compromise, and that title being now in the 


(1) (1919) L. R- 46 L A. 151 ; 30 C. L. J. 209. 
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plaintif, he is entitled to separate registration of such properties 
under Madras Act r of 1876. 

The objection taken by some of the respondents, who are 
the owners of mokhasa villages in the zemindary that they are 
entitled to object to, the separate registration of the villages as 
they were not parties to the compromise is, in their Lordships’ 
opinion, based on a misconception. ‘The effect of the permanent 
settlement of the land revenue made with the predecessor of the 
Zemindar of Pachipenta pursuant to Madras Regulation XXV of 
1802 was that he was recognised by the Government as the 
proprietor of that z:mindary for the purposes of that Regulation, 
and that, as such, he engaged with the Government for the 
payment of the permanently-settled land revenue of the lands 
included in the zemindary. Under section 8 of the Regulation, 
he has full powers of transfer but is not relieved from his obli- 
gation to pay the full land revenue or peishcush until the transfer 
has been registered and the peishcush duly apportioned ; and 
by Madras Act x of 1876 either alienor or alienee may apply 
for separate registration of any portion of a permanently-settled 
estate which has been transferred and for its separate assessment 
to peishcush. 

In their Lordships’ opinion the holders of mokhasa or agra- 
haram villages in the zemindary have no right to object to the 
transfer by a zemindar of the whole or part of his zemindary, 
or to the separate registration and apportionment which is neces- 
sary to give full effect to it. So far as they are concerned, it 
is a mere substitution of one zemindar for another, and in no 
way affects their rights, It is well settled that these villages, 
being situated in the zemindary, are presumably the property of 
the zemindar, but if the holders are ina position to rebut this 
presumption and should desire to obtain separate registration and 
thereby make themselves directly liable for a portion of the 
Government peishcush, their right to do so will not be affected by 
this case. 

Their Lordships therefore, giving effect to the compromise 
which has been reached, are of opinion that the decree of the 
lower Court should be modified by giving the plaintiff a declara- 
tion of his right to separate registration and apportionment of 
peishcush in respect of the properties comprised in paragraphs 7 
to 5 of the compromise, and by setting aside, pursuant to the com- 
promise, the orders as to costs made in the courts below in favour 
of the first defendant and his representative. As regards the costs 
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of this appeal, the justice of the case will be met if the respondents 
who have filed cases and appeared by counsel have one set of costs 
between them. Their Lordships will humbly advise His Majesty 
accordingly. 

H. :S. L. Polak & Co: Solicitors for the Appellant. 


T. L. Wilson & Co. and Harold Shephard ; Solicitors for the 
Respondents, 


K. J. R. Appeal aliowed in part. 


PRESENT: Lord Thankerton, Lord Alness and Sir George Lowndes. 


POPURI RAMAYYA 
V. 


h PUTCHA LAKSHMINARAYANA. 


[On APPEAL FROM THE HIGH COURT OF JUDICATORE AT 
Manpras. | 


Madras Estates Land Act (Madras Act 1 of 1908), Sections 3, 189-——-Civil Proce- 
dure Code, (Ack V of 7 908,, Section 9— Definition of " estate ’’—Construction 
of Inam grant—Presumption as to inclusion or non-inclusion of Kudivaram 
right—DBurden of Proof—General sule in favour of jurisdiction of Civil 
Court, 


In a suis to recover rent or damages for use and occupation of agricultural 
holdings in the plaintiff's inam village, the defendantsSe pleaded that having 
regard to the definition of “estate’’ in Section 3, sub-section (a) (d) of the 
Madras Estates Land Act, 1608 (‘‘any village of which the land-revenue alone 
has been granted in inam to a person not owning the kudivaram thereof ” (the 
village in question was an “estate” and therefore that the jurisdiction of the 
ordinary Civil Courts was excluded by virtue of Section 189 of the Act, The 
plaintiff relied on a grant of 1810 which was not, however, produced, and extracts 
from the inam register of 1861 afforded the only documentary evidence as to 
the nature of the grant. 


Held, on the question whether the plaintiff was the owner of the kudivaram 
right as well as of the melvaram right, and whether the grant of 1810 conveyed 
both varais : 


VoL. LIX,] PRIVY COUNCIL, 


1. That the fact of there having been cultivating tenants in the village 
prior to the grant did not raise a presumption of fact that the zemindar had not 
the kudivaram right. 


2. That there Was no presumption either way as to the inclusion or none 
inclusion (in the grant) of the kudivaram right. 


3. That the evidence being inconclusive as to whether the grant of ‘Sto 
conveyed the kudivaram right or not, the general rule laid down in Section 9 
of the Civil Precedure Code in favour of the jurisdiction of the Civil Court 
applied, and the onus was therefore on the defendanis (who sought to exclude 
the jurisdiction of the Civil Court) to prove that the grant was of the malvarant 
only. 


4. That the defendants not having discharged the burden of proot which 
lay upon them, they had failed to prove that the inam was an “estate” within 
the statutory definition so as to oust the jurisdiction of the Civil Court, 


. Srimath Jagannatha Charyulu v. ‘Kutumbarayudu (1) approved: Surya- ` 


narayana v. Patamna, (2) and Seethayya v. Subramanaya Somayajulu, 
referred to. 

Appeal No. 66 of 1931 from a judgment and thirteen orders 
dated the rrth October, 1927, of the High Court, Madras, reversing 
a judgment and thirteen orders, dated the gth August, 1922, of the 
District Munsiff of Tenali and remanding the suits to the said Dis- 
trict Munsiff’s Court of Tenali for frésh disposal according to law. 


The appeals arose out of a series of suits filed in the District 
Munsiff’s Court of Tenali in which the plaintiff sought to recover 
from various defendants damages for use and occupation of the 
suit lands, which were admittedly all within the plaintiffs Agraharam 
village, and a common issue in all the suits was whether that 
Agraharam wasan “estate” within the definition in the Madras 
Estates Land Act and whether therefore the Civil Court had juris- 
diction to try the suits, The Higb Court held that inasmuch as 
the defendants contended that the Civil Court had no jurisdiction 
to entertain the suits the onus was throughout on them to prove 
that the suit inam was an “estate.” The learned Judges held that 
the defendants had failed to discharge that onus, and that therefore 
` the jurisdiction of the Civil Court had not been; ousted. 


J. M. Parikh for the Appellant. 
DeGruyther K. C, and Narasimkam for the Respondent. 
Their Lordships’ judgment was delivered by - i 


Lord Thankerton :—This is a consolidated appeal against 
(1) (1914) L L.R 39 Mad. 31. 


_ {23} (1918) L- R. 451. A. 909; 29 C. L. Je 1540 
(3) (1929) L. R. 56 I. A. 146 ; 49C. L. J. 566. - 
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a judgment and thirteen orders dated the rrth October, 1927, of 
the High Court of Judicature at Madras, which set aside a judgment 
and thirteen orders dated the oth August, 194A; of the Court of 
the District Munsif of Tenali. 

The appellants are the respective defendants in thirteen suits 
brought by the respondent to recover rent or damages for use 
and occupation of agricultural holdings in the respondent’s enfran- 
chised inam village of Siripuram, and the only question in the 
appeal is whether the jurisdiction of the ordinary Civil Courts 
is excluded by virtue of Section 189 of the Madras Estates Land 
Act (Madras Act I of 1908) -It is clear that, in the present 
case, the determination of that question will depend on whether 
the respondent’s village is an “ estate” as defined in Section 3 (2) 
of the Act, The District Munsif held that the village is an 
estate under the Act, and that he had no jurisdiction to try the 
suiis, The High Court held a contrary view and remanded the 
suits to be tried by the District Munsif, 


The suit village was originally within the ancient zemindari 
of Chilakalurpeta, which was held by the Manuru family under 
an imperial grant of 1707 from the Mogul Emperor Aurangzeb. 
In fasli 1219, fe, the year 1810, the Raja of Chilakalurpeta 
granted the village of Siripuram in perpetuity as an agraharam 
to one Vedala Rangacharlu, a Brahmin resident of another 
village called Peddavaram, on a sbrotriyam of 80 pagodas 
(Rs. 320). In the lower Courts the respondent alleged two 
earlier grants of 1784 and 14799— prior to the permanent settlement 
of 1802—but these were rejected, and it may now be taken that 
the grant was in 1810, 


In 1846 the zemindari of Chilakalurpeta was sold for arrears 
of revenue and was purchased by the Government. In 1861 the 
agraharam of Siripuram village was confirmed and enfranchised 
on a combined quit rent of Rs, 361 by the Inam Commissioner. 
The interest of the Inamdar was subsequently purchased by 
Putcha Sitaramayya, the adoptive father of the respondent, 
and he created a trust in favour of the Sri Kasi Visweswara 
Annapurna Choultry at Bezwada in respect of a large portion 
of the lands in Siripuram Agraharam, constituting himself as 
the Dharmakarta of the charity and providing for the hereditary 
Dharmakartaship in the family. After the death of Sitaramayya, 
in 1908, his widow adopted the plaintiff as a son to her husband 
and the respondent succeeded as Dharmakarta of the Choulltry. 
The respondent became a major in October, 1918, and he instituted 


Vou. LIK.) . ` PRIV¥ COUNCIL, 


the present ‘suits in 31920 and 1921, as Dharmakarta of the 
Choultry. r 

The definition of “ state * ” for the purposes of iiie Madras 
Estates Land Act, 1908 (Madras Act I of 1908) is to be found 
in Section 3 of the Act, which, so far as material, provides as 
follows — 

“3. In this Act, unless there is something repugnant in the 
subject or context :— 

(2) “ Estate ” means— 

(a) any permanently settled estate or temporarily settled zamin- 
dari 

(2) any portion of such permanently settled estate or tempo» 
rarily settled zamindari which is separately registered in the office 
of the Collector ; 

(d) any village of which the a A alone has been 
granted in inam to a person not-owning the kudivaram thereof 
provided that the grant has been made, confirmed or recognized 
by the British Government, or any separated part of such village ; 

(e) any portion consisting of one or more villages of any of 

the estates specified above in clauses (a) (4) and (e) which is held 
on a permanent under-tenure.” 
It is common ground that, ifthe village of Siripuram is an estate 
within the meaning of the statutory definition, the present suits 
lie within the jurisdiction of the Revenue Court under section 189 
of the Act, and that the original jurisdiction of the Civil Courts 
is thereby excluded. l 

While the appellants had submitted in the Courts below 
contentions based on the other clauses above quoted, the argument 
before this Board was confined to clause (4) of section 3 (2), 
and the decision of this question mainly depends on whether 
the respondent is owner of the kudivaram right as well as: of thé 
melvaram right. Itis not suggested that the respondent or his 
predecessors have acquired the kudivaram since the date of the 
grant of 1810, or that they already owned the kudivaram at the 
time of that grant, and it is therefore necetsary to ascertain, 
if possible, whether the grant of 1&ro conveyed both varams, 
The grant of 1810 has not been produced, and the extracts from 
the inam register of 1861 afford the only documentary evidence 
as to the nature of the grant. The appellants no longer maintain, 
as they did in the lower Courts, that the description of the village 
as “seri” in the inam enquiry involves an inference: that the 
tenants were then recognised as possessing jirayati rights These 
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extracts are not of assistance in determining whether the grant of 
1810 conveyed the kudivaram right, 

As regards the other evidence, the learned Munsif found as 
follows :-~ 

“The grant of the agraharam was to a non-resident Brahmin in 
fasli 1219 (1810), and it wasa grant bya Zamindar of a village 
within his permanently settled zimindari. ‘There were cultivating 
tenants in the village at the time of the grant, and it was even then 
a seri village. The agraharamdars were only receiving rents as 
stated in exhibits Aand AA, and they had no personal cultivation. 
The defendants in the cases already stated have been in possession 
of their respective lands for considerable periods of time. The 
leases obtained from some tenants, changes in tenantry with regard 
to some lands in the village and variations in rent have been 
taking place only since 1994. At about rg0a the tenants, or some 
of them, set up their rights to the soil and the agraharamdars left no 
stone unturned to resist what perhaps they believed to be an 
unjustifiable claim. ” 

This somewhat meagre result of the evidence may be completed 
by a passage from the judgment of Tiruvenkata Achariyar, J. in the 
High Court, as follows :— 


“The defendants say that they have been in uninterrupted 
enjoyment of their respective holdings, even from before the date of 
the grant, and that they have been partitioning their lands and also 
disposing of them by sales and mortgages, but they have not 
produced a single document either of partition or sale or mortgage. 
Those allegations rest only on their own bare statements, which are 
entitled to little weight. ” 


This fact, while itis hardly evidence of the terms of the grant, 
is distinctly unfavourable to the appellants’ case. 


Their Lordships are clearly of opinion that these findings 
of fact, apart from a presumption of fact which the appellants 
maintained to be applicable, as hereafter referred to, do not 
establish whether the grant of 1810 conveyed the kudivaram right 
or nol, 


But the appellants contended that the fact of there having 
been cultivating tenants in the village prior to the grant of 1810, 
raised a presumption of fact that the zamindar had not the 
kudivaram right, and that accordingly the grant did not include 
that right. But, in their Lordships’ opinion, the existence of 
such a presumption was expressly negatived, and certain decisions 
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of the High Court at Madras and the High Court at Bombay, 
which had giyen effect to such a presumption, were over-ruled 
by tbe decision of this Board.in Sur yanarayana v. Patanna (1). 
The appellints sought to rely onthe subsequent decision of this 
Board in Seethayya v, Subramanya Scuayafulu (2), but that case 
was decided on construction of the terms of the particular grant 
which were before the Board, and not on any presumption of fact. 
Indeed, it is expressly stated in the judgment that there is no 
presumption either way as to the inclusion or non-inclusion of the 
kudivaram right. It should be added that the appellants maintained 
that, in the absence of production of the grant of 1810 by the 
respondent, the Court should presume that the terms of the grant 
would negative the respondent’s case, in view of section 114 of the 
Evidence Act, illustration (ge), but it is sufficient to say that there is 
no evidence that the grant could be produced. The respondent’s 
natural father stated in evidence that neither he nor the respondent 
had it, and he-was not cross-examined on this point. Nor did the 


appellants seek to ascertain by discovery the existence or where- 
abouts of the grant, 


The evidence being inconclusive as to whether the grant 
of 1810 conveyed the kudivaram right or not, it is necessary 
to consider upon which of the parties the burden of proof lies 
in regard to the question of jurisdiction. In their Lordships’ 
opinion, the statements in the plaint sufficiently comply with 
the provisions of Order VII, Rule 1, .Sut-clause (7), and, that 
being so, their Lords hips are clearly of opinion that the terms 
of section 9 of the Civil Procedure Code lay down a general rule 
in favour of the jurisdiction of the Civil Court, and that the 
burden of proof is on the party who maintains an exception 
to the general rule. This is in conformity with the decision of 


the High Court at Madras in Srimath Jagannatha Charyulu v, 
Kutumbarayudu (3). 


Accordingly, their Lordships are of opinion that the appellants, 
on whom lay the burden of proof, have failed to prove that 
the grant of 1810 was of the melvaram only, and therefore have 
failed to prove that the inam isan “estate” within the definition 
ofthe Madras Fstates Land Act, so as to- oust the jurisdiction of 
the Civil Court. 


(1) (1918) L. R. 45 I. A. 209; 29 C. L. J. 153. 
(a) (1929) L. R. 561. A. 146%; 49 C. L. J. 566. 
(3) (1914) 1. L. R. 39 Mad. 21. 
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Their Lordships will humbly adviss His Majesty that the 
consolidated appeal should be dismissed with costs, and that 
the judgment and thirteen orders of the High Court, dated the 11th 
October, 1927, should be affirmed, 


HI. S. L. Polak & Co. : Solicitors for the Appellant. 
Douglas, Grant and Dold; Solicitors for the Respondent. 


K, J. Re Appeal dismissed, 


APPELLATE CIVIL. 


Before Mr. Justice M, N. Mukerji and Mr. Justice S. K. Ghose. 


SAILENDRA NATH DAS AND ANOTHER 
a. 
SAROJ KUMAR DAS AND oraerrs,* 


Stay of proceedings in sutt—Appeal to Priay Council pending— High Court's 
inherent power to stay further proceeding , 


In suitable cases the High Court has inherent power to stay further 
proceedings in a suit when an appeal to His Majesty in Council is pending, 


Laliteswar Singh v Bhabeswar Singh (1); Ram Narain v, Harnam Das (2) 
referred to. 


Sarat Kumar Roy v. Official Assignees of Calcutta (3) relied on. 

Application for stay of further proceedings in connection with 
partition. 

Messrs. Amarendra Nath Bose and Satyendra Nath Ghose for 
the Petitioner (Appellant). 

Mr, Radhikaranjan Guha for the Opposite Party (Respondent). 


; © A. V. 
Tne judgment of the Court was as follows : 


As regards the power of this Court under Order 45, rule 13 of 
the Code to stay further proceedings in the suit as distinguished 


* Privy Council Appeal No. 1 of 1932, from Appeal from Original Decree 
No, 221 of.1928. 


(1) (1909) 9 C. L, J. 561; 13 C. W, N. 690. 
(2) (1919) I. L. R. 42 All, 170, . 
(3) (1930) 34 C. W. N. 631. 4 
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from proceedings in execution, we are not prepared to dissent 
from the view taken in the case of Laliteswar Singh v. Bhabeswar 
Singh (1). That decision has basen followed in Ram Narain v, 
Harnam Das (2), and though referred to in other cases; does not 
appear to have been ever dissented from. But it is now well- 
settled that apart from the aforesaid provision of the law there is 
abundant inherent power in this Court to stay such proceedings 
in a suitable case, One of the latest cases in which such inherent 
power has been recognised is the case of Sarat Kumar Roy v. 
Official Assignee of Calcutta (3). And indeed from what the Judicial 
Committee have said on more.occasions than one as regards 
the advisability on the part of this Court to deal with matters of 
this description, at least in the first instance, it would seem that 
such power has been assumed, 

. On the merits, however, we are not inclined to take the view 
that expediency or ends of justice requires any order for stay 
being made. We are not satisfied that any irreparable injury will 
result from our non-interference, and on the other hand think that 
it is desirable from several points of view that such proceedings 
should be allowed to take their own course. 


The application is dismissed with costs—three gold mohurs. 
P.R. _ Application dismissed. 


(1) (1909) 9 C L. J. 561; 13 C, W. N. 660. 
(2) (1919) 1,L. R. 42 AIL 190. 
(3) (1930) a4 C. W.N 631. 


CIVIL REVISION 


Before Mr, Justice Lort-Wiltiams and Mr. Justice Nasim Al, 
SRIGOBINDA CHOUDHURI 


v, 
MAHARAJA RAO JOGENDRANARAYAN ROY AND - 
4 OTHERS,” 


Application for setting aside a sale—Patui Regulation, Section 144, if applies 
to sales held before the Act came in operation—Act IV of 1933, tf -retrospec- 
tive—Application, if to be signed and verified by pay ty, 


~ Civil Revision Case No. 1408 of 1933, against an order of B, K. Basu, Esq, 
District Judge of Pabna, dated the 13th November, 1933, 
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An application for setting aside a sale under the provisions of Section 14A 
of the Patni Regulation is not required by law to be signed and verified by the 
applicant. It will be suffictent if the petition be signed by a pleader who vas 
duly authorised to file the applica‘ion. 


Section 14A of the Patni Reguiation applies to all sales held under the 
Regulation whether the sale was held before the Act came into operation or 
after, 


Delhi Cloth and General Mills Co , Lid. v, Income Tax Commissioner, Delhi 
(1); The Municipal Council of Sydney v. Margaret’ Alexandra Troy (3) 
referred to, 


Fogodanund Singh v., Amrita Lal Sticar (3) distinguished. 


Application for revision under Section 115 of the Code of Civil 
Procedure and Section 107 of the Government of India Act, 


The material facts appear from the judgment. 


Dr, S. C. Basak, Dr. Radhabinode Pal, Messrs. Apurba Chazan 
Mukerji and Indu Prakash Chatterjee for the Petitioner. 


Mr. H. D. Bose with Mr. Bansori Lal Sarkar for the Opposite 
Party. - l ; 


The judgment of the Court was as follows : 


C, A. Vv. 


This is a Rule calling upon the opposite parties to show cause 
why the order of the District Judge of Pabna refusing the applica- 


tion of the petitioner for setting aside a putni sale under Sec 


tion 144 of the Putni Regulation should not pee get aside. - The 
facts giving rise to the Rule are as follows :— 

A putni belonging to the petitioner was sold undér the putni 
Regulation at the instance of the opposite party, No. 1, the zemin- 
dar on the 15th May, 1933 and was purchased by the opposite 
parties 2 and 3 for Rs. 16,000 out of which Rs, 4000 was deposited 
on that day. 

On the 18th May, 1933, Bengal Act IV of 1933 came into 
operation. By this Act the defaulting putnidar was given the 
right of getting the putni sale set aside on conditions analogous 
to those contained in Section 174 of the Bengal Tenancy Act 
and rule 89 of Order 21 of the Code of Civil Procedure. On 
the 22nd May the purchasers deposited the balance of the purchase, 
money. On the 13th June, 1933, the petitioners applied to the 
Collector under the new provisions which are now contained in 
Section 14A of the Putni Regulation for setting aside the putni 


(1) (1927) L. R. sg. A, 4a1347C, L. TJ. 1. 


(2) (1927) 47 Ce L. J. 284. - 
(3) (1895) I. L. R. 22 Cale. 767. 
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sale, The opposite parties having fobjected to the petitioner's amit J 
application, the Collector referred the matter to the District Judge 1934; 
under Section 14(A) clause 5 of the Regulation. The learned Srigobinda 
District Judge dismissed the petitioner’s application on the grounds ¿Choudhuri 
that the new provisions contained in Section r4A do not apply Maharaja Rao ogen- 
to sales held before they came into operation. He also held that dranarayan Roy. 
the application of the petitioner under Section 14A was not in Nasim Ali, F, 
order inasmuch asit was not signed and verified by the petiioner. = 
The petitioner thereupon moved this Court and obtained the 
present Rule on the following grounds :— 
(a) that the Court below has failed to exercise a jurisdiction 
vested in it by law in dismissing the application for setting aside 
the sale and in thus refusing to set aside the sale on the ground 
that Section 14A of Putni Regulation as amended by Bengal 
Act IV of 1933 had no application to the sale in question. 
(b) that in absence of any law prescribing any perticular form 
- of application the Court below erred in holding that the applica- 
tion required signature of the applicant himself or verification by 
him and was wrong in saying that the same as made was irregular. 
The argument on behalf the petitioner in support of the first 
ground consists of two parts, 
The first part is to the effect that the Bengal.Act IV of 1933 
simply lays down a. rule of procedure and there is therefore no 
presumption against its retrospective operation. 
The second part is to the effect that even if the Act touches 
a right in existence (assuming that the purchaser’s right to get 
complete title to the properly on payment of the balance of the 
purchase money is a right in existence which has been touched) 
the language used by the legislature,, the conditions about the 
payment of 5 percent of purchase money as compensation to the 
purchaser, thd scope and object of the Act indicate that the legis- 
lature intended the application of the Act not only to sales held 
after the new Act came into operation but also to sales held 
within 30 days from the date when the new Act came into force. 
Those two branches of the contention require separate considera- 
tion. 
In support of the first branch of the argument reliance was 
placed upon the decision of this Court in the case of /Jogodanund 
Singh vy. Amrita Lal Sircar (1) in which the effect of Section 174 
of the Bengal Tenancy Act and Section 310A of the Code of 
Civil Procedure of 1882 on proceedings in execution pending at 
(1) (1895) I. L. R., 22 Calc. 767 (F. B.), l 
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the time when those provisions of law came into operation was 
considered by this Court, It is true that there are some general 
observations in that case which support the contention of the peti- 
tioner. The learned Counsel who has appeared to oppose the 
Rule however contended that the sale in that case was held after 
the new provision came into operation and that the actual decision 
in the case must be taken as confined to sales held after the new 
Act came into force. In my opinion the general observations 
made in that case must be read along with the facts of the case 
in which the decision was given and the point which had to be 
decided. The actual decision in that case therefore must be 
taken as confined to sales held after the new Act came into opera- 
tion. In such a case the question whether the vested right of 
the auction-purchaser is interfered with or not by the new provision 
for setting aside the sale on deposit of the money due does not 
arise. 

In support of the second branch of the argument reliance was 
placed.upon the following observation of their Lordships of the 
Judicial Committee in the case of Delhi Cloth and General Mills 
Co. Ltd. v. Income Tax Commissioner, Delhi (1) viz, “ The prin- 
ciple which their Lordships must apply in dealing with this matter 
has been authoritatively enunciated by the Board in the Colonial 
Sugar Refining Co. v. Irving (2) where it is in effect laid down that,” 
while provision of a statute dealing merely with matters of proce- 
dure may properly, unless that construction be textually inadmis- 
sible, have retrospective effect attributed to them, provisions which 
touch a right in existence at the passing of the statute are not to be 
applied retrospectively in the absence of express enactment or 
necessary intendment.” 

Now by Section 2 of Bengal Act IV of 1933 the words “unless 
he makes an application under Section 14A” were added at the 
end of Section 14 of the Putni Regulation, 1819. It is not disputed 
that Section 14 without the words added by the new Act would 
apply to all sales held either before the Act or after. The addi- 
tion of the words by the new Act indicates that the legislature 
intended to provide an additional remedy to all defaulters. By 
Section 3 of the Acta new section wiz, Section 144 was added 
to the Putni Regulation. By Section 4 of the Act for the words 
in Section 15 of the Putni Regulation viz., “so soon as the entire 
amount of the purchase money shall have been paid by the 


1) (1937) L. R, 54.1. A. gar 3 47C. L. J. 1 (6) 
(2) 1905] A. C, 369. j 
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purchaser at any sale made under the Regulation” the following 
was substituted namely :—“ On the expiry of thirty days from the 
date of any sale made under this Regulation or if there has been 
a resale within thirty days of the original sale if the entire amount 
of the purchase money has been paid by the purchaser and if no 
application under Section 14A to set aside the sale is pending.” 

It is clear from the sections of the amending Act that the 
words used are perfectly general. No distinction is made between 
the sale held before the Act and that held after. Ifthe intention 
of the legislature was that it should not apply to sales held before 
the Act it would be necessary to substitute for the wide and general 
words “ sale heli under the Regulation” “all sales under the 
Regulation ” some such words as sales to be held or “hereafter 
held” ‘There is nothing in the new provision which would justify 
such limitation and there is no rule or presumption which requires 
that general words should be so limited in their meaning (see in 
this connection the judgment of Viscount Haldane in Zhe Munici- 
pal Council of Sydney v. Margaret Alexandra Troy (x). Again 
this new right conferred by Section 14A on the defaulting putnidar 
was created expressly on the condition that the purchaser at the 
sale must be paid five per cent of the purchase money, which 
ordinarily would be a sufficient compensation. 

Turning now to the scope and object of the new Act 
it appears that before this amending Act, the Putni Regulation 
contained no provision which could enable the defaulting putnidar 
to have the gale set aside by depositing the arrears of rent even 
if the property was sold at a very inadequate price. The 
putnidar had to suffer this loss as a necessary evil. It was 
for redressing this evil that Section 314A was added .to the 
Putni Regulation and as it is a remedial provision it ought 
to be liberally construed [see in this connection the observations 
in Jogodanund v. Amritlal (2)|. The words used in the Act the 
conditions imposed on the defaulting putnidar to pay five per cent 
of the purchase money as compensation to the purchaser, the object 
and purpose of the Act indicate that the Act was intended to apply 
to all sales held under the Regulation whether the sale was before 
the Act came’ into operation or after. The learned Judge was 
not justified in rejecting the application on the ground that Sec- 
tion 14A was not applicable to the sale in the present case. The 
argument in support of the second ground is that there is no provi- 
sion of law under which the application under Section 14A must 


(1) (1927) 47 C. L. J. 284 P.C. (2) (1895) 1. L. R. 22 Calc. 767 (780). 
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be signed and verified by the applicant. We are cf opinion that 
the application for setting aside the sale is not required by law to 
be signed and verified by the applicant. The petition was signed 
by a pleader who was duly authorised to file the application. 
There is, therefore, no substance in this objection of the opposite 
parties, 

It was contended on behalf of the opposite parties that this 
Court could not interfere with the order of the District Judge 
under Section 115 of the Code of Civil Procedure even if the con- 
struction put upon Section 14A by the District Judge be erroneous. 
It was contended that such an error would be only an error of 
law. But if we are right in the view ‘which we have taken about 
the operation of section 14A the District Judge was bound upon 
the application of the petitioner to set aside the sale under that 
section and not having done so he failed to exercise jurisdiction 
vested in him by law and consequently his order is open to revision 
by this Court, 

The result, therefore, is that this Rule is made absolute the order 
of the District Judge dated the 13th November, 1933 refusing to 
set aside the putni sale under Section 14A of the Putni Regulation 
is set aside. We direct that the sale of the putni be set aside as no 
other objection was pressed before us. We further direct that 
out of the money deposited by the petitioner (a) a sum of money 
equal to one per cent of the purchase money be paid to Govern- 
ment for the purposes specified in the second clause of Section 17; 
(b) a sum of money equal to the amount on account of which 
the sale has been made together with interest and all charges 
incurred in bringing the putni to sale be paid to the zemindar 
opposite party No. 1; and (c)a sum of money equal to five per 
cent of the purchase money be paid to the purchaser at the putni 
sale. We also direct that the purchase money deposited by the 
purchaser be refunded to them. We further order that the 
Receiver appointed in this case of the defaulting putni be discharg- 
ed, subject to passing his accounts in the lower Court, 

In view of the facts and circumstances of the case, we made 
no order as to costs either in this Court or in the Court below, 


Lort-Williams, J. :—I agree. 
E. D. Rule made absolute. 


VOL, LIA) HIGH COURT. 
Before Mr. Justice M. C. Ghose and Mr, Justice McNair. 
KAILAS CHANDRA DAS AND ANOTHER 


D. 
NARAYAN CHANDRA DAS AND OTHERS.* 


Account, suit for—Suit decreed at a sum higher than that in the pai nt—Value 
of appeal—Court Fees Act (VII of 1870) Section 11 Sch. I Art. 17(vi). 


In order to bring a case under Schedule II Article 17(V1I) of the Court-Fees 
Act, it must be established that it is not possible even approximately to ascertain 
the money value of the subject-matter of the suit, 


Where a suit for account valued at Rs 1200 was instituted but it was decreed 
for a sum of Rs, 9154 : 
Held, that the appeal against such decree should be valued at Rs. 9154 and 
not at the sum at which the suit was originally valued. 
Application for revision under Section 115 of the Code of 
Civil Procedure and Section 107 of the Government of India Act. 


The material facts appear from the judgment. 


Messrs. Atul Chandra Gupta, Bankim Chandra ka and 
Mihir Mohan Mukherjee for the Petitioner. 


Mr, Prokash Chandra Pakrashi for ihe Opposite Party. 
The judgment of the Court was as follows: 


In this case a Rule was issued on the opposite party to show 
cause why the order, complained of should not be set aside or 
why such other or further order should not be made as to this 
Court may seem fit on the grounds stated in the petition: — 


The facts are that the opposite-party had brought a suit on 
accounts valuing their suit at Rs. 1200 and paying court-fees upon 
that amount. The trial Court finally cecreed the suit fora sum 
of Rs, 9154. Against that decree the petitioner made an appeal, 
The Court of appeal below on a preliminary objection came to the 
conclusion that the appeal is to be valued for the purposes of 
court-fee at Rs, 9154 only and that the ccurt-fee payable on that 
sum is Rs. 7o5 and that this court-fee must be paid or the appeal 
will stand dismissed. 


It is urged before us that the ME opposite party having 
paid the court-fees on Rs, 1200 only the petitioners are not bound 
to pay the court-fee for a larger sum specially because the plaintiffs 


* Civil Revision Case No. 117 of 1934, against the order of H. K., Chakravarty, 


Esq., Subordina te} Judge 3rd Court, Dacca, dated the 17th January, 1934. - 
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have not: paid the cpurt-fees on the decree of Rs. 9154. Itis 
urged on behalf of the opposite party that under Section 11 of the 
Court-fees Act the plaintiffs are not bound to pay the additional 
court-fees until they apply for the execution of the decree. From 
this fact it is urged. that the amount for which the decree is to be 
executed is uncertain and that, therefore, this appeal comes properly 
under Schedule II Article 17(VI) which applies to suits where it 
i3 not possible to estimate money value of the subject-matter of a 
dispute and where such a suit is not specifically provided by the 
Court-fees Act. In our opinion,.the appeal does not properly 
come under the clause quoted. To bring the case within the scope 
of this clause, it must be established that it is not possible to 
ascertain even approximately the money value of the subject- 
matter of the dispute. In this case, there isa decree for Rs. 9154 
against the petitioner. Unless the petitioner succeeds in getting 
that decree set aside or altered in appeal the decree will stand 
until the contingency arises when the opposite parties do not pay 
the requisite court-fees in execution. But this contingency, in 
Our opinion, does not alter the value of the decree as against the 
petitioner. Š | 

In our opinion, the order of the Court of appeal below was 
correct and this Rule must be discharged with costs—hearing fee 
one gold mohur. i 


E, D. Rule discharged, > 


_ APPELLATE. CIVIL. 


Before Mr. Justice M. N. Mukerji and Mr. Justice S. E, Ghose. 


“HAJI HAFEZ MAHAMMAD HOSSAIN KHAN 
D. 
MANSUR ALI MIA AND OTHERS, 


Appeal to Privy Cauncil—Flaintif valuing his claim in a particular waya 
If entitled to change such valuation—Civil Procedure Code (Act V of 1908) 
Section I10, para I, 


A plaintiff having valued his claim in the plaint at its actual or market value 
in a particular way, cannot be aliowed to show ata subsequent stage for the 


“Privy Counci! Appeal No. § of 1924, frcm Appeal from Appellate Decree 
No, 2162 of 1931, 


Vor LIX.] . HİGH COWRT, 


purpose of Privy Council Appeal that such value did not represent the real 
value. 


Mahendra Narain Roy v. $Fanakinath Roy (1) and Radhanarain v. Purna 
Chandra (2) referred to. 
Application for leave to appeal to His Majesty in Council. 
Suit for permanent injunction. 


Messrs, Amarendra Nath Bose and Heavies Narain Bhatta- 
char yya for Appellant to England. 


Messrs. Atul Chandra Gupta and Manmatha Nath Das Gupia 
for Respondent to England. 


GA. 

The judgment of the Court was as follows : 

This is an application by the plaintiff for leave to prefer an 
appeal to His Majesty in Council, 

The plaintiff instituted the suit asking for a permanent injunc- 
tion on the defendants, with reference to a plot of land, restraining 
them from mooring any boat of paddy on the plot carrying on 
paddy business thereon and also exercising other rights incidental 
to the said business on it and praying further for a declaration that 
the defendants have no right to carry on their Gulla business on 
the said land. The defendants resisted the claim alleging that 
they had acquired the rights, which were disputed on behalf of 
the plaintiff, under a grant from some predecessor. of the plaintiff ; 
but the plaintiff, on the other hand, contended that the rights which 
his predecessor had conferred were confined only to the banks of 
a khal called the Jinjira Khal and did not extend to the land in 
suit. In the plaint the plaintiff valued the disputed rights at Rs. 
zooo, the injunction at Rs. rco and the declaration at Rs. r50 ; 
and he paid court-fees on the aggregate amount of Rs, 2250. 
The suit was laid in the Court of the Subordinate Judge. That 
learned Judge decreed it. The defendants appealed to the District 
Judge on the basis of the plaintiffs valuation aforesaid. The 


District Judge modified the trial Courts decree in some respects . 


in defendants’ favour. The plaintiff preferred a second appeal 


to this Court which was dismissed. He then makes this appli- 
cation, 


For the purposes of the ‘appeal which he intends to prefer and 
in order to bring the case within paragraph t of sectiom rro of 
the Code, the: plaintiff has valued the subject-matter of the suit 


(1) (1990) 1. L. R. 58 Cale. 66, 
(2) (1980) 34 C. W. N. 671, 
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at over Rs. 10,000 on two alternative modes of calculation set out 
respectively in schejules A and B to his application. They are 
as follows :— 

(A)}—That the Gulla business fetches the defendants an income, 
which capitalized is well over Rs, 10,002 and that the same would 
go to the plaintiff if the defendants’ right to conduct the said 
business on the said land is negatived and the plaintiff carries it 
on there. 

(B}—That the business which the plaintiff carries on on his 
other lands is interfered with the defendants’ business to an extent, 
the loss in consequence of which, if capitalized, far exceeds Rs, 
10,000 ; also that the losses which the plaintiffs tenants suffer for 
the same reason aggregate a like amount. 

It may be observed here that the mode of calculation stated in 
schedule B was never suggested at any previous stage of the 
suit. 

The question for consideration is whether the plaintiff is at 
liberty to go back upon his own valuation as given in the plaint 
and adopt one of the two valuations indicated in the aforesaid 
schedules. i 

Most of the cases cited on behalf of the plaintiff are authori- 
ties for a proposition, which cannot be disputed, namely, that a 
party who has previously made a valuation of his suit or appeal 
for the purpose of court-fees is not always precluded from adop- 
ting for his proposed appeal a higher valuation as representing the 
actual or market value of the claim made in the suit, We do 
not consider it necessary to discuss these cases because they are 
not cases in which the valuation of the reliefs claimed has to be 
made, for the purposes of court-fees, at their actual or market- 
values. The case before us was one in which the plaintiff, though 
he had a wide discretion in the matter had to value his claim at 
its actual or market value. He already valued it in his plaint in 
a particular way ; and when he has done so he cannot, in our 
opinion, be allowed to show that such value did not represent 
the real value. Moreover, by reason of the fact that he valued 
the suit at Rs, 2250, he wag able to take the defendants through 
three Courts up to now, one of which Courts the latter could have 
avoided if the suit had been originally laid at over Rs. 10,000. 
In such circumstances, we are clearly of opinion that the plaintiff 
is precluded from showing that his valuation as given in the plaint 
was not real or from setting up such valuations as he now puts 
forward in schedules A and B to his application. We consider 


-Vor, LİX.] -HİGH GouURT. 


it: sufficient to refer. to the decisions in Mahendra Narain Roy y. 
Fanakinath Roy (1), and Radhanarain v. Purna Chandra (2), 
and the order in P. C. Appeal No. 62 of rg3x dated the rrth 
January, 1932, in support of the view we take. 


For the above reason, the plaintiff’s first attempt, which was 
to bring the case within the first paragraph of section rro of the 
Code must fail He has next argued that the ease fulfils the 
requirements of the second paragraph of that section. But the 
applicability of this paragraph to the present case has not been 
endeavoured to make out, in view of the interpretation put upon 
it by the decision in Sudramania Ayyar v. Sellammal (3) which 
has been approved of by the Judicial Committee i in Mangamma 
v. Mahalakshmamma (4). , 

The plaintifs next attempt has been to establish that the 
appeal involves some substantial question of law so that. eyen 
though the requirement as to value is not satisfied a certificate 
might issue as under section reg Cl, (c) The two grounds which 
arè stated in this connection are: rst, that the defendants are 
not persons who may have the benefit of the provisions contained 
in section 4° of Reg. XI of 1825; and znd, that the grant on 
which the defendants have succeeded was one in respect of pro- 
perty which was not in existence at ils date and might only come 
into existence in future and was accordingly invalid. 

Neither of these contentions, in our opinion, is a substanttal 
one. The defendants’ right has been affirmed upon a construction, 
concurrently maintained by the two Courts below, of the terms 
of a grant to which no exception of the nature suggested can 
possibly be taken. Indeed, no such objection appears to have 
been indicated in any of the Courts upto now. Again, it is not 
on the law contained in section 4 of Regulation XI of 1825 that 
they have succeeded but only upona right which the plaintifi’s 
predecessor had expressly conveyed in their favour. We see no 
substance in any of the two grounds aforesaid. ` 

The application is dismissed with costs—five gold mohurs. 


P R Leave to appeal refused. 


(1) (1930) I. L. R. 58 Calc. 66. 

(2) (1930) 34 C. W. N. 671. | 

(3) (1915) I. L. R. s9 Mad. 843. 

{4) (1929) L. R. 57 I. A. 56; LL, R. 53 Mad. 166; 51 C. L. J. 168. 
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more Mr. Justice R. E. Jack and aie Justice Khundkar, 


PRAFULLA NATH TAGORE 
Y, 
A. M. PARUK* 


Injunction, suit for—Declaration that certain rent decrees invalid—Execu- 
tion of these decrees disniissed without any security, if fustified—Order 
entitling the decree-holder to proceed against the tenures in arrears with- 
out prejudice to the rights of the plaintiff, if excludes the share of the 
plaintif. > 
Where title suits had been instituted on the ground tha! certain rent 

decrees were null and void and an injunction of the trial Court restraining 

the execution of the rent decrees had been modified by the appellate 

Court to the extent that the execution might proceed against the tenures in 

arrears only “without any prejudice to the right of “the plaintiff’? and thereupon 


the execution case was dismissed and the attachment in the Judgment- debtor’s 
share ja the properties were withdrawn : 


Held, thatthe order of the appellate Court entitling’ the decree-Holder es 
proceéd against the tenures in arrears “without any prejudice to the-rights of 


the plaintiff’ did not exclude the share of -the plaintiff from the execution 


proceedings : 


That the order of dismissal of an execution case and the withdrawal of 


attachment without any provision for the security of the decretal amount was 
also not justified. 


Held, also, that the attachment of property outside the tenures ia arrears were 
not illegal, 


Appeal by the Decree-holder. 


Suit for declaration that certain rent decrees were null and void’ 
and for injunction. 


The matrial facts appear from the judgment. 


Messrs. Brojolal Chakrabarty, Hiralal Chakrabarty and 
Shyamadas Bhattacharjee tor the Appellant. 


Mr. Clough with Messrs, Bhabesh Narayan Bose and Ambica 
Pada Choudhury for the Respondent. 
C, A. V. 
The judgments of the Court were as follows : 
Jack, J.: This isan appeal against the dismissal of an execu- 
tion case and an order withdrawing the attachment of the judg- 


*Appeal from Original Order No. 528 of 1937, Wan the Ons of Thakur- 


das Banerjee, Esq, Subordinate Judge, rst Court, of Bakergunj, dated the 30th 
November, 1933. an 


VoL. LIA. | HIGH COURT. 


ment-debtor No. 70’s share inthe attached properties. Certain 
rent decrees were passed against this judgment-debtor and others 
and against these decrees nine title suits” were instituted on the 
ground that the rent decrees were null and void having been 
obtained by fraud and misrepresentation.. The trial Court issued 
an order for injunction restraining execution of the rent decrees 
pending the hearing of the title suits, Against that order there 
was an appeal to the District Judge of Backerganj who modified 


the order to the extent that he ordered that execution might pro-- 


ceed against the tenures in arrears only without prejudice to the 
rights of the plaintiff which might be determined in the title suits 
and that all other proceedings should be stayed pending the dis- 
posal of the title suits. Thereafter the Subordinate Judge in the 
execution case passed the order which is complained of, namely, 
that as the title suits were not yet ripe for hearing and it was not 
known when they would be disposed of the execution case before 
him which was already pending for a long time need not be kept 
pending and might be conveniently disposed of, He therefore 
dismissed the execution case and withdrew the attachment of the 
judgment-debtor No. 70’s share in the properties. 

As pointed out in the disposal of the previous Rule which was 
issued by this Court against that order, it does not appear that the 
learned Subordinate Judge was justified in dismissing the execu- 
tion case entirely. There does not seem to be any reason why 
the decree-holder should, merely because the judgment-debtor 
has filed a title suit alleging fraud, be deprived of the sccurity for 
payment of the decretal amount which he has acquired by attach- 
ment of the judgment-debtor’s property. The attachment even 
though of a property which is outside the tenures in arrears is not 
illegal and he is entitled to attach the property and there is no 
reason why he should relinquish the advantage he has so gained 
merely because of the institution of a title suit, unless the judg- 
ment-debtor is prepared to give security for payment of the decre- 
talamount. Under the order of the District Judge it appears 
that the decree-holder is entitled to proceed against the tenures 
in arrears and though tbe order states “without prejudice to the 
rights of the plaintif” it does not appear to me tbat it excludes 
the share of the plaintiff from the execution proceedings against 
the tenures in arrears though this is the interpretation which has 
been put upon it by the Subordinate Judge. In any case I think 
the -learned Judge was not entitled to dismiss the execution case 
and withdraw, the attachment complained of unless the judgment- 
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debtor gave security for the alleged amount of his ae in the 
decretal debt. 

I would, therefore,” order that the execution case be dismissed 
and the attachment withdrawn on the judgment-debtor giving 
sécurity for his share of. the debt and not otherwise. Unless, 
therefore, the judgment-debtor gives security for, his share of the. 
debt within a month from this date the order of the learned Sub- 
ordinate Judge dismissing the execution case and withdrawing 
the attachment will be reversed and the execution case and the 
attachment will be restored. 
< ‘There will be no order as to costs. 

- Khundkar, J: -I agree, ` 
P, R, Appeal allowed in part. 


A 
t 
t ad 7 ‘ 2 3 


PRIVY COUNCIL. 


. J 


PRESENT: Lord Blanesburgh Lord Alness and Sir John Walks. 


- ` ~ 


' 4 


KA ' PANDIT SOMESHWAR DUTT 
’ KAN 
PANDIT TIRBHAWAN DUTT AND ANOTHER, 


[On APPEAL FROM THE CHIEF Court or Oups AT Lucknow. | 
Indian Contract Act (IX of 1872), Sec. 16—-Undue injiuence, definiton of— 
. Coercion or fraud, essential—Deed of gift obtained by fraudulent misrepre- 
sentation of tts character—Allegations in the plaint merely ancillary to the 
main basis of the claim—ZIndian Limitation Act (IX of 1908), Sch, I Article 
gi—Voidable instrument—Terminus a quo--Date of discovery of true, 
character of the deed, and not when the plaintif ceased to -be under undue 

- | tnfluence. 

“On the 15th May 1914 the plaintiff executed a deed of gift of .the whale of 
his property in favour of ‘his elder brother, the defendant, who thereupon obtained 
possession, and mutation, was sanctioned in his name. Twelve years thereafter, 
i.e, on the rath May 1926 the plaintiff brought the present. suit. to recover 
possession of the property from “the defendant, on the ground that the deed of 
gift was a nullity and not therefore binding on the plaintiff, ihasmuch as “it had 
been obtained by the defendant from the plaintiff by fraudulent misrepresentation 
of its true character, (namely, that it was represented by the defendant.td the 
plaintiff to bea deed of management of hig property only, whereas in non it was 
a deed of gift of his entire estate) : z 


t 


VOL, LIK. | PRIVY COUNCIL, 


Held: 1. That the principal basis of the claim, as disclosed in the plaint, 
was fraudulent misrepresentation alone. 


a. That the allegations in the pleadings asto the plaintiff's weakness of 
mind and the commanding position of the defendant, were meiely ancillary and 
introductory to the main charge of fraudulent misrepresentation, and did not 
present a substantive case of undue influence. 


3. That, on the evidence, it wag not established that there was any mis- ‘ 


representation, fraudulent or otherwise, as to the nature and effect of the deed 
of gift, and that therefore the plaintiff’s substantive and only case failed. 


4. That to constitute undue influence (section 16, Indian Contract Act, 1873), 
the acts complained of must range themselves under one or other of these heads— 
coercion or fraud; Boyse v. Rossborough (1), per Lord Cranworth, relied on. 


g. That assuming that a substantive case of undue influence was open to the 


plaintiff on the pleadings, that case also failed, in the absence of evidence of 
coercion or fraud, 


6. That assuming, further, that a substantive case of undue influence had 
been properly disclosed in the pleadings and established in evidence, the deed of 
gift would in that event havé been voidable only, and as the plaintiff was not of 
weak intellect and had full knowledge of the true character of the deed within a 
few months of its execution, the suit was hopelessly out of time and was barred 
by the three years’ limitation prescribed by Art 91, Indian Limitation Act, 
1908 : f 


Rani Fanki Kunwar v. Raja Ajit Singh (2), followed. 


7. Thatthe terminus a guo under Article Qt was the discovery by the 
plaintiff of the true nature of the deed which he had signed, and not the date 
when he escaped from the defendant's domination. 


Judgment of the Chief Court of Oudh (reported in 120 Inaian Cases, page 119) 
reversed, 

Consolidated appeal No. 40 of 1932 from a decree of the Chief 
Court of Oudh, dated the 13th October 1930, which reversed a 
decree of the Subordinate Judge of Gonda, dated the gth September 
1929, and decreed a substantial portion of the plaintiffs claim. - 

The principal question on the appeals was essentially one of 
pure fact, namely, whether a deed of gift, dated the rsth May rorq; 
executed by the plaintiffin favour of his elder brother, the defen- 
dant, was obtained by the latter by fraudulent misrepresentation or 
undue influence. An issue was also raised whether the suit, which 
was instituted on the 13th May 1926, to impeach the deed and 
recover possession of the property gifted, was barred by uitate: 


Dunne, K.C. and J. M. Pringle for the Appellant. 
| DeGruyther, K.C. and Wallach for the Respondent. 


(1) (1857) 6 H, L. C. 1, 49; 10 E R. 1192, 1917. 
(2) (1887) L. R. 141. A. 148 7I. L, R. 15 Cale. 58. 
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° ne Their Lordships’ judgment was delivered by 
1934. Lord Alness: The suit in the Court of the Subordinate 
Pandit Someshwar Judge of Gonda out of which this appeal arises was brought by 
Dutt two plaintifs (1) Pandit Tirbhawan Dutt, and (2) Thakur Jai 
Pandit- Tirbháwan Indar Bahadur Singh, with whom the first plaintiff, before its in- 
Dut. stitution, entered into an agreement, whereby the second plaintiff 
March, 21, undertook to pay the costs of the suit, on the footing that he 
Paes should receive half of the property recovered in the proceedings. 


The Chief Court of Oudh, from which this appeal comes, have 
held that that agreement was not in the circumstances cham- 
pertous. It is unnecessary that their Lordships should express 
any opinion on this point, and they refrain from doing so. The 
suit was directed against Pandit Someshwar Dutt, the elder brother 
a of plaintiff No. 1. Its object was to recover possession of certain 
properties which the plaintiffs allege are being wrongly retained 
by the defendant. The learned Subordinate Judge, by decree 
dated the oth September, r929, dismissed the suit. On appeal 
the Chief Court of Oudb, on the 13th October, 1930, in substance 
decreed it. The defendant appeals. 

‘In the sequel, inasmuch as plaintiff No. 2 has no concern with 
the merits of the case, plaintiff No. 1 will be referred to as “the 
plaintiff’ where that expression is used. 

' In 1894 the mother of the plaintiff and the defendant died, 
survived by her husband, and by the two sons referred to. They 
became jointly interested on her death in certain immoveable 
property left by her. The defendant was born on the 22nd 
December, 1887 ; the plaintiff was born, on the 2gth April, 1890. 
After their mother’s death, their father -managed the property 
of the infant children till his death in 1899. In that year the 
District Judge appointed the uncle of the plaintif and defendant 
guardian of their persons and property. The plaintiff and defen- 
dant both married at an early age—the plaintiff’s wife being one 
Ram Dulari, with.a brother by name Badri, whose questionable 
activities are very prominent in the subsequent history of the 
plaintiff, In December, 1908, the defendant. attained majority, 
and in 1909 his uncle was discharged from his. office as guardian 
of the person and property of the defendant, and also from his 
office as guardian of the property of the plaintiff. In March, 
torr, the family, other than the plaintiff, went to Mussoorie, On 
the 29th April, 19117, the plaintiff attained’ majority, and on the 
same date his uncle applied for and ` obtained a discharge from 
the office of guardian of his | person.. In July, TOIT, the defendant 
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and ‘the’ plaintiff executed a general power of ‘attorney in favour 
of their ex-guardian, authorising him to ‘manage the property 
‘on behalf of both. Thinking,’ apparently, that the registrar - 
might raise some question about the mental capacity of the 
plaintiff because of his appearance or otherwise, a certificate was 
ébtairied from Colonel Rennie, af the instance of the defendattt, 
affirming the mental capacity of the plaintiff, The document was 
duly registered. 

In May, 1911, the plaintiff had joiried the family mi; at 
“Mussoorie. Then followed some trouble with the plaintifi’s wife, 
who had disappeared under circumstances which were not regarded 
“as creditable. In point of fact, to avoid” scandal, it was given out 
that she was dead. In February, 1972,” the plaintiff’s wife took 
proceedings for the recovery of certain lost` jewellery; but theée 
have no direct bearing on the issues in this case, and need not, 
therefore, be referred to in detail. l 

Next followed, in June, ro12, a partition suit, in which the 
plaintiff, at the instigation of Badri, sought to obtain his half share 
‘in the property held jointly by him and his brother.” This suit 
‘was defended by Someshwar Dutta on the alleged ground, amongst 
others, that the plaintiff was insane and’ an idiot.” It was 
‘ultimately compromised, ‘and the property was equally divided 
between the plaintiff and the defendant. 

On the 28th June, r912, the defendant applied to have the 
family property placed under the care ‘of the Court of Wards, 
- asserting again that the plaintiff was quite incapable of managing 
his own affairs. After certain procedure, the petition was 
ultimately refused. In connection with these proceedings certi- 
ficates regarding the mental state of the plaintiff were obtained, 
and they hav: been much canvassed before the Board. The 
plaintiff, still being under the influence of Badri, then proceeded to 
bond his share in the family property, in order to obtain loans from 
money-lenders at a high rate of interest. 


In May, 1914, the plaintiff, escaping from Badri and his 
surroundings, came to live with the defendant at Sitapur. On 
the rath May, 1914, the’ plaintiff executed a power of attorney 
in favour of his uncle as his mandatory, 

On the 15th May, 1914—a critical date—the plaintiff ‘executed 
a deed of gift of his whole property in favour of the defendant; 
and, of even date, the defendant undertook, by déed, subject to 
certain conditions, to maintain the plaintiff. On this, mutation 
‘proceedings followed, and thé defendant was: entered on the 
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register, instead of the plaintiff, as now being in possession of the 
latter’s property. In these mutation proceedings the plaintiff 
admitted that he had executed a deed of gift in favour of the 
defendant. 

- Thereafter-certain proceedings were instituted by the plaintiff 
against Badri and other persons. It is unnecessary to resume 
them in detail, What is more important is that, in August, 
1917, the plaintiff instituted proceedings against the defendant, 
alleging that the latter was not paying him the allowance due to 
him under the deed of maintenance to which reference has already 
been made. 

Such, in brief and scanty but, for present purposes, probably 
sufficient outline, is the history of the proceedings which led up 
tolthe suit out of which this appeal arises, the object of which was 
to get rid of the deed of gift of the 1;th May, 1914. 

The problem with which, in reference to that suit, the 
Board is in dimine confronted is to determine the ground on 
which it is based. That basis must, of course, be sought for and 
found in the plaint and relative pleadings. So regarding the 
enquiry, their Lordships are satisfied that the Subordinate Judge 
was tight in holding that the basis of the suit is fraudulent mis- 
representation by the defendant to the plaintiff of the character 
of the principal deed which the latter was invited to sign, and 
did sign. It was represented by the defendant to the plaintiff, 
according to the plaint, to be a dced of management of his property 
only, whereas in truth it was a deed of gift of his entire estate. 
Having regard to the structure of paragraphs 10 and 13 of the 
plaint, and the rejoinder made, in which the plaintiffs themselves 
declare that the limitation period applicable is one of 12 years, the 
basis of the suit seems to their Lordships to be a matter which is 
too plain for argument. The deed, owing to the fraudulent mis- 
representation by the defendant of its nature and ‘effect, is said 
to have been a nullity, and not therefore binding on the plaintiff. 
No substantive case of undue influence, to. which a limitation 
period of three years would have been applicable, and the result 
of which, had it been exercised, would have been that the deed was 
voidable only, is raised. Their Lordships agree in that matter with 
the Subordinate Judge and differ from the Chief Court. 


The pleadings do, however, disclose that, while fraudulent 
misrepresentation is the basis of the claim made, the weakness 
of.mind of the plaintiff on the one hand, and the commanding 
position of the defendant on the other hand are alleged to 
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have rendered the fraud feasible. These allegations appear to 
their Lordships to be merely ancillary to the main charge, and 
do not present a substantive case of undue influence, Their 
Lordships are disinclined to stress the structure of the pleadings 


..: Ina suit too strictly, if fair notice of the case to be made by 


the plaintiff has been given, and issue has been joined on an 
enquiry but faintly adumbrated in the pleadings [cf. McLean v. 
McKay (1)]. Even so, their Lordships cannot differ from the 
conclusion on this matter at. which the Subordinate Judge 
arrived. 

In that view, the most convenient avenue of approach to the 
problem before the Board will be to enquire how stands the 
evidence regarding (a) the alleged mental deficiency of the plaintiff, 
and (6) the domination over him said to have been exercised by 
the defendant—these being regarded as but ancillary and introduc- 
tory to the main charge. 

On the question of the mental condition of the plaintiff there 
is a large mass of evidence—-much of it of a meticulous and 
unhelpful character. Certain facts, however, stand out, and do 
not admit of discussion or debate. This suit is, as has already 
been stated, instituted by two plaintiffs. The first plaintiff is 
tendered as a person in full possession of his senses, who does 
not need to invoke the aid of a next friend, and who comes 
into Court avowing that he has made a certain agreement relating 
to his property with the second plaintiff (an associate, it is sug- 
gested, of Badri), which he must, in the circumstances, be assumed 
to have understood. The actual case made for the plaintiff 
is that hé is a fool. The complexion of the present suit, as 
explained, affords a bad start to a case of that kind. But 
there is more—much more—than that. All that the plaintiff has 
said and done for a number of years would seem to belie the idea 
that he is a mere puppet or a simpleton. He gave evidence for 
five days before the Subordinate Judge in these proceedings, and 
the Judge, in language which it may not be possible to applaud 
as entirely felicitous, held him merely to be “a little below the 
ordinary type of sense” (p. 233). That evidence, which their 
Lordships have carefully read and weighed, cannot, they think, 
be reconciled with the view that the plaintiff is a simpleton. He 
withstood crossexamination on a number of complicated trans- 
actions better than many men of normal intelligence could do. 
Moreover, the plaintiff instituted, over a period of years, one 
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Court proceeding after another, some of which are detailed in 
the statement of facts sugra, and one of which included 4 suit 
for his proper maintenance by the defendant under one of-the deeds 
which he (the plaintiff) now seeks to impeach and avoid. The 
plaintiff, moreover, entered into a variety of agreements,’ 
with which he does not quarrel; and in many other ways he 
demonstrated his capacity and intelligence.- As regards the 
medical evidence, a number cf doctors were examined—several. 
for the plaintiffs and several for the defendant—as to -the plaintiff’s 
mental state. The earlier certificates, to which reference has 
already been made, were also canvassed, and it is enough to say 
that the net. yield of their testimony, in their Lordships’ opinion, 
may be fairly regarded as neutral. 

‘In the result, their Lordships agree with the Subordinate 
Judge in affirming the plaintif’s mental capacity, and in 
negaliving, as he plainly did, the issue whether the plaintiff is of 
weak intellect. 

As regards the alleged domination: of the plaintif by the 
defendant—treating that que stion also as ancillary to the main 
question Of fraudulent -misrepr esentation—their Lordships cannot 
discover any evidence of pressure, far less of coercion, exercised 
by the defendant over the plaintif, The latter does not in terms 
assert any such pressure or coercion; ‘He, no doubt, says that 
he signed the deeds impeached “atthe instance of my brother”; 
but that is far short of a case to the -effect that the defendant, 
taking advantage of his superior position, impetratėd the deeds 
from the plaintiff. The plaintiffs, in the opinion of the ‘Board, 
seek to substitute an atmosphere of suspicion for clear and definite 
evidence of the case which they propound in their pisadingi, This 
will not, in the opinion of the Board, do. 

Their Lordships, accordingly, unhampered by any proved 
weakness of mind on the part of the plaintiff, and by any proved 
domination over him by the defendant, proceed to the main inquiry 
in the suit, which is this—~Does the evidence disclose that the 
deed of gift was obtained by the defendant from the plaintiff 
by fraudulent misrepresentation -of its character? Of mis- 
representation, fraudulent or otherwise, there is in this case 
no substantive evidence at all. Indeed, the plaintiff in his 
testimony nowhere makes that -charge. In any event, it is 
negatived by the defendant’s evidence. The deed is plain in its 
terms, and was,on the evidence, duly explained to the plaintiff 
before signature, and was fully understood by’ him. Their 
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Lordships-cannot refrain from adding that the Chief Court did 


not accurately state the issue in the case (p. 277). It was an issue 
of fraudulent misrépresentation—nothing less, nothing more. 

Théir Lordships accordingly have no hesitation in agreeing 
with the Subordinate Judge that the case of misrepresentation 
which the plaintiffs set out to prove is not established. Indeed, 
in theif Lordships’ view, it is negatived. Their Lordships desire 
to add that, having carefully scrutinized the judgment of the Chief 
Court, they have been unable to discover that that Court differed 
from the Subordinate Judge in his finding on this topic. 

Their Lordships think it-proper to determine whether the 
attitude of- the defendant to the plaintiff was that of an altruist 
or of a villain. ‘Counsel for the plaintiffs did not hesitate to 
espouse the latter theory, and attributed to the defendant a series 
of ingenious machinations which, according to their contention, 
bear out that view.” Their Lordships cannot, however, accept that 
contention, which appears to be disconform’ from the view which 
was adopted and expressed sh the Chief Court—a view- fully sorne 
‘out bythe evidence. ` - 

Their Lordships aré therefore prepared to hold, and ‘do hold} 
that, regarding the plaintiffs’ - substantive, arid indeed only, case as 
one of. fraudulent misrepresentation, that case fails. 


The Board are, howev.t, unwilling “to rest their decision ` 


solely upon a view which defends largely on the State and 
structure of the pleadings. They ate therefore willing to 
assume—contrary to the view already expressed, and contrary 
also to the view of the Subordinate Judge—that a substan- 
tive case of undue influence is open to the plaintifls on the 
pleadings. Their Lordships would in the first place observe 
that the Chief Court, as they read their judgment, do not affirm 
that, on the eviden-e, acase of undue influence has been esta- 
blished.. The Chief Court ride -off on what they describe asa 
question of law relating to undue influence, without in terms affirm- 
ing its existence. Now their Lordships have already expressed 


fhe opinion that, treating the case of undue influence as ancillary’ 


to the substantive case of fraud, the latter case is not made out 
by the evidence, and they do not propose to repeat in this con- 
nection- what they have already said. The evidence for the 


defence, moréove1, Which their Lordships are prepared to accept,: 


negatives any such case—assuming, contrary to their Lordships’ 
opinion, that a prima facie case of undue influence had -been made 
out in evidence by the plaintifs. -OQn what js. connoted by the 
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‘phrase “ undue influence,” Lord Cranworth inthe case of Boyse 
vy. Lossborough (1), said: “Itis sufficient to say that, allowing a 
fair latitude of construction they must range themselves under one 
or other of these heads—coercion or fraud.” Of neither is there, 
in their Lordships’ opinion, evidence in this case. Accordingly the 
plaintiffs’ case, in so faras based on undue influence, assuming it 
to be open to them, like their case on fraudulent misrepresentation, 
also fails. | 

One further consideration on this head falls to be mentioned. 
If a substantive case of undue influence may be deemed— 
contrary to their Lordships’ view—to have been disclosed in the 
pleadings, and established in evidence, then the present ‘suit is 
plainly barred by time, as the Subordinate Judge held, In the 
view taken by their Lordships, the plaintiff, not being of weak 
intellect, was aware of the character of the transaction at the 
date when it was entered into. But, apart from that, the plaintiff, 
on his own confession, became aware of the true character of 
the deed which he signed within a few months of its execution 
(cf p. 37). It was suggested that the ‘phrase “a deed of gift” 
may be ambiguous, and that in a sensea deed of management 
may be regarded as a deed of gift, But, even assuming that 
to be so, the plaintiff makes it quite clear, in the passage 
cited, that he came to know, a few months after its execu- 
tion, that he had signed, not a deed of management, but a deed 
of gift of his property. If that beso, the suit is plainly out of 
time, and is barred by section (article ?) 91 of the Limitation Act 
[cf. Rani Janki Kunwar v. Raja Ajit Singh, (2)|. The error into 
which the Chief Court fell, in their Lordships’ opinion, is that 
they thought the three years permitted by the Limitation Act 
began to run, not from the discovery of the plaintiff of the true 
nature of the deed which he had signed, but from the date when 
he escaped from the influence by which, according to the plaintiff, 
he was dominated. Whether the facts as proved bring the claim 
within the limitation period even on this view isa question on 
which their Lordships express no opinion. It suffices to say that 
for the doctrine of the Chief Court their Lordships are unable to 
find any sufficient justification. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal of the defendant -should be allowed, and that 
the decree of the Subordinate Judge of the 9th September, 
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1909, be restored. It follows that the cross-appeal falls to be 
dismissed. The plaintiffs must pay the costs here and in the 
Chief Court, 


Ranken, Ford and Chester: Sclicitors for the Appellant. 
T. L. Wilson & Co: Solicitors for the Respondents. 
K. J. R Appeal allowed, 


OIVIL REVISION, 
Before Mr, Justice R, E, Jack ana Mr. Justice Khundkar. 


BHAGABAT PRASANNA SAHA SANKHANIDHI 
; Uv. 
RAI REVATI MOHAN DAS BAHADUR.* 


Order for arrest made by High Court in tts Original Furisdiction—Disoceying 
an order of injunition~-Order executed outside such jurisdiction of the 
High Courf— Order, tf witra vires—Creil Procedure Code, (Act V of 1908), 
Section 156. 


An order for arrest, made by the High Court in jts Original Jurisdiction, for 
disobeying an cider for injunction under the provisions of the Civil Procedure 
Code, of a person living outside the jurisdiction of the High Court, is not ultra 
vires or illegal. 


The execution of such an order by a District Judge to whom the warrant for 
arrest was transferred under the provisions of Section 126 of the Cdde of Civil 
Procedure, was also justified. 

Application under section ris of the Code of Civil Procedure 
and section 107 of the Government of India Act. 

Messrs. Atul Chandra Gupta and Bhupendra Kishore Bose for 
the Petitioner. 

Dr. Sarat Chandra Basak and Mr. Rajendra Chandra Guha. 
for the Oppesite Party. 


The material facts appear from the judgment, 
C: A Ye 


The judgment of the Court was as follows. 
This Rule is directed against an order passed by the learned 
District Judge of Dacca directing that the petitioner Bhagabat 


*Civil Revision Case No. 445 of 1934, against the order of A. N. Sen, Esq., 
District Judge of Dacca, dated the 17th March, 1934. 
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Prosanna Saha be ‘arrested’ and‘ sent: in custody to the Sheriff of 
Calcutta in execution ‘of ‘a «writ issued by Mr. Justice Panckridge 
sitting on the Original Side of the Court to the Sheriff of Calcutta 
with orders directing: its transfer for execution to the, Court.of the 
District Judge of. aoe under section 136 of the Civil Procedure 
Code. - 

“On behalf “of the petitioner it is urged that the order was made 
as a punishment for contempt and not being one made under the 
provisions of the Civil Procedure Code but in exercise of the 
inherent jurisdiction of the Court, section 136 of the Code had no 
application and the warrant:could not--be: executed outside the 
territorial limits of thé Ordinary Original Jurisdiction of the Court 
which does not extend to the mofussil. The order -dire-ting the 
execution of thé warrant in the District of Dacca was therefore 
without jurisdiction and the order directing the arrest of, the peli- 
tioner and his despatch in custody to the Sheriff of Calcutta is 
therefore illegal and should be set aside. 


Tt is true that the ‘terms of the writ to the Sheriff lend some. 


-support to tbe contention that “the order was one under the ih- 
herent jurisdiction of this Court inaemuch as it commences with 


the words “whereas the defendant committed contempt of ‘the 
order of the High Court in its Ordinary Original Jurisdiction dated 
2-8-33” but when the-rest of the order and the proceedirigs are 
referred to itis clear that the original order was really an order of 
injunction under Order 39, rule rand the subsequent order for 
arrest was made under sub-rule (2) of that order and was lawfully 
executed by the District Judge under the provisions of section 136 
Civil Procedure Code. ka E 

Order 39, tule r so far as it applies to this case runs as 
follows : 

“Where it is proved by affidavit or Chine that “any property 
in dispute is in‘ danger of being wasted, damaged or alienated by 
any party to the suit, the Court may by order grant a temporary 
injunction to restrain such act, or make su:h other order for the 
purpose of staying and preventing the wasting, damaging, alienation 
or disposition of the property as the Court thinks fit, until the 
disposal of the suit or until further orders.” 


In this case in execution of a mortgage decree the Court 
appointed a Receiver under the provisions of- -Order 4c, rule 7 to 


' take possession of. the properties charged’in the’ mortgage and to 


administer. them so.as to discharge the decree, . The premises 
in question are No. 4o Madan. Mohan Bysak’ Road, Dacca, The. 
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Receiver was obsiruêfed--n taking -possession ‘of these premises 
by the petitioner T he petitioned the Court for an 
injunction directing tbet petitioner ‘not to prevent him taking 
vacant possession of the premises stating tbat otherwise there would 
be irreparable loss and damage to the mortgagee as the petitioner 
was not keeping the premises in repair or paying the municipal 
rates and the mortgagor was losing the rentsto which he was 
entitled. After bearing the parties an order of injunction was duly 
served on the petitioner but he continued to obstruct the Receiver 
in taking possession whercupon the latter applied for his arrest 
and detention for disobeying the order of injunction. The Court 
after further hearing the parties issued a writ to the Sheriff directing 
his arrest for disoliedience to the ‘order of injunction and direc- 
ting him under the provisions of section 136 Civil’ Procedure 
Code to transfer it to’the District Judge of Dacca for execution. 
The latter duly executed the writ by arresting the -petilioner but 
released him on bailto appear before this Court and enable bhim 
to make this application against the order. 

„It is clear that this. Court. in its Original Jurisdiction wad 
entitled to make the order of injunction and. to transfer it for 
execution to. the District Judge : of Dacca and that the latter 
acted in the lawful exercise of his powers in‘ arresting the peti- 
tioner. The circumstances show that the order was made under 
the provisions of tbe Civil Procedure Code and: not in the exercise 
of the inherent jurisdiction of the High Court and this was there- 
fore not ullra vires or without jurisdiction. 

, Weare not ‘here concerned with the propriety of the original 
order cf injunction but only with thé legality of the order on 
the District Judge and his action in executing tt. ”, 

As regards the original order we.would only say that inder 
sul -rule- (2) of Order 39, rule x, the detention in the civil prison 
must be for a term not exceeding 6 months but may extend 
to that term unless in the meantime the Court directs his 
release. . R as 

-The Rule is discharged. The petitioner must now surrender 
to his bail bond and. the order for arrest will take effect. Thera 
will be no order as to costs. 


Let this order be communicated to’the lower Court without 
delay.. grees A i 


E. D. | - Rule discharged. 
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Before Mr. Justice M. C. Ghose, 


Civic: AYESHA BIBI 
ede Ue 
May, If ; 
= ABDUL GANL* 


Mahomedan Law—Application for divorce by wife—Form of procedure —Suit 
ar proceeding. 


An application before a District Judge bearing a court-fee stamp of twelve 
annas is not the proper form of procedure fora Mahom:dan wife to adopt in 
order to obtain from the Court an order dissolving her mariage. 


Kabil Gast v. Madari Bibi (1) and Mafisuddin Mandal v, Rahima Bibi 
(2) referred to. 

‘Application for Revision under section 115 of the Code of 
Civil Procedure read with section 107 of the Government of India 
Act. 


An application was made by a Mahomedan wife against her 
husband before the District Judge of 24-Pergannas on payment 
of a courtfee of twelve anas with a prayer for divorce and releass 
from the marital thfaldom onthe ground of cruelty on the part 
of the husband and of ill-treatment and desertion of the wife by 
him. The application was dismissed in dimine by the learned 
District Judge relying on a certain expression of opinion in Kadi? 
Gazi v, Madari Bibi (1) as a regular suit and not a summary 
proceeding being the proper form of procedure for a divorce 
cause at the instance of a Mahomedan wife. The wife then 
moved thé High Court in revision under section 115 of the 
Code. 


Messrs, Sitaram Banerjee and Diptendra Mohon Ghose for the 
Petitioner. 


No one for the Opposite Party. 
The judgment of the Court; was as follows : 


ET, Upon hearing the learned advocate for the petitioner and 
Kd upon the perusal of the cases of Kabil Gazi v. Madari Bibi (1) 
“Civil Revision Case No. 1418 of 1993, against the order of T. 

Roxburgh, Esq, District Judge, 24-Pergannas (Alipore’, dated the 6th - 

August, 1933. ` 
(1) (1933) 57 C. L. J. 106. 

(2) 11933) 58 C. L. J. 73 ; 37 C. W. N. 1043. 


- 


Vor. LIK, ) HIGH COURT. 


and Majfisuddin Mondol v. Rahima Bibi (1) and the article written 
“by Mr. A. C. Ghose, an advocate of this Court, published in 58 


C. L. J., p. 27 (Notes) 1am of opinion that the learned District 
Judge was correct to reject this application. 


This Rule is discharged. 
P. R. Rule discharged. 


(1) (1933) 55C. L. J 73; 37 C. W. N. 1043. 
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Before Mr. Justice M., C, Ghose, 


LADURAM HIRALAL i 


on 
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THE SECRETARY OF STATE FOR INDIA IN COUNCIL." 


Damages, measure of, how to be assessed—Basis of valuation-—Document ` 


marked as an exhibit—No objection by opposite party in the trial Court— 
Objection to admissibility, if can be raised afterwards—Goods dete: iorated 
during transit-~Duty of consignee, 


When a document is marked as an exhibit in the trial Court and no objection 
is raised by the opposite party, the fact that the writer of the document was not 
examined but it was marked on the evidence of a person who obtained it from the 
writer will not make it inadmissible 


Banwarilal Singh v. Dwartanath Missir (1) distinguished. 


The measure of damages is to b2 assessed on the basis of the valuation at the 
place of destination and not at the place where the goods were booked. 


India General Navigation and Railway Company Lid. v The Eastern Assam 
Company Ltd. (2) referred to 


When goods are deteriorated during transit it is the duty of the consignee to 
take delivery of the deteriorated goods and make a claim for damages for the 
deterioration which was caused ; and if he refuses to do that and also prevents the 


* Civil Revision Case No. 1451 of 1933, against the order of P. C. Guha, Esq. 

Judge, Court of Small Causes, Sealdah (24-Parganas’, dated the 25th July, 1933. 
(1) (1912) 29 C L. J. 577. ; j 
(2) (1920) I. L. R. 47 Calc. 1027, 
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Railway Company to sell those goods he is not entitled to any damages from the 
Railway Company. 

Application under section 25 of the Provincial Small Causes 
Court Act read with section 107 of the Government of India 
Act, 

Mr. Abinash Chandra Ghose for the Petitioner. 


Dr. S. C. Basak and Mr. Rupendra Kumar Mitter for the 
Opposite Party, 
The material facts will appear from the judgment. 


The judgment of the Court was as follows: 


In this case a Rule was issued calling upon the opposite party 
to show cause why the judgment dated the 25th July, 1933 and the 
amended judgment dated the 26th Auzust, 1933 in the {mall Cause 
Court suit of the Sealdah Ccuit ss ccmplained of in the petition 
should not be modified or why such other or further order should 
not be passed as to this Court may seem fit and proper. 

Upon hearing the learned Advocates on both sides and upon 
consideration of the record the facts appear to be as follows: 
On the 13th October, 1 931 at Kalukhali the plaintiff offered to the 
Railway Station 63 bales of jute for delivery at Cossipore Road 
Station near Calcutta, The Officers of the Railway found that of 
these 63 bales, 31 bales were jute of good quality but 32 bales 
consisted of damaged jute which they declined to book as ordinary 
goods. They were booked under Risk note A, being in bad condi- 
tion, liable to damage, leakage or wastage in transit. The 63 bales 
however were all put into the same waggon and they arrived in the 
same waggon at Cossipore on the 15th October and the plaintiffs 
sent their carters and on the 16th took delivery of 32 bales which 
were said to be in bad condition and on a subsequent date they 
sent their men forthe 3r bales in good condition. Then it was 
found that the 31 bales left in the waggon were all in bad condition. 
Upon this the plaintifs claimed damages from the Railway Company 
and the Railway Company inter alia pleaded that the plaintiffs had 
committed a fraud on the-Railway by taking away the good bales 
on the 16th leaving the damaged bales for which afterwards they 
claimed damages, 

The learned Subordinate Judge who tried the suit under the 
Small Cause Court procedure found upon consideration of the oral 
evidence that he was not satisfied that any fraud was committed by 
the plaintiffs’ party. It has been urged by Dr. Basak on behalf of 
the Railway administration that apart from the oral evidence the 
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circumstances disclose a state of affiirs from which one may - 


reasonably conclude that a fraud was committed. The damaged 
as wellas the good bales were putin the same compartment and 
they arrived in the same compartment at Cossipore and the plaintiffs 


sent their carters first of all to take delivery of damaged goods ‘ 


omitting to take delivery of the good bales but leaving them to be 
taken delivery of ona subsequent date, although they had been 
booked at the same date and arrived inthe same waggon in the 
‘same day at Cossipore. The taking of the 32 alleged damaged 
bales away before claiming the 31 alleged good bales raises a strong 
presumption that with or without the connivance of the subordinate 
Railway Officers at Cossipore the 32 bales which were taken away 
included all the good bales and afterwards a false claim was lodged 
claiming that the Railway Company has caused damage in transit 
to the 31 good bales of jute. The very fact that the transit was 
completed inthe course of two days would raise a presumption 
against such damage having occurred. However as there is no 
cross-objection on behalf of the respondent nothing more need be 
said on this point. 

The Court below after weighing the evidence adduced on the 
point and with reference toa rate list, Ex, J, filed on the defen- 
dant’s part, considered that the reasonable price might be assessed 
at Rs, 6 per bale, Calculating at this basis he allowed a decree for 
Rs. 186. Tois was on the 25th July, 1933, Subsequently the plain- 
tiffs filed a written petition under section 151 of the Code of Civil 
Procedure claiming that the trial Court had made a manifest error 
in thinking that each bale consisted of two maunds whereas each 
bale consisted of 354 maunds. The Court accepted the petition and 
-increased the decree to Rs. 325-8 annas. 

In this Court it is urged on behalf of the plaintiffs first that the 
Court below was wrong to take into account the rates stated in the 
document Ex. J filed by the defence and secondly that the Court 
committed an error of law in awarding damages on the basis of the 
price at the place of booking whereas the damages ought to have 
been claimed on the basis of the price of jute at the destination, 
namely in Calcutta. 

On the first point as to tle admissibility of Ex. J. it appears to 
be a vernacular document written by a certain person of Kalukhali 
wherein he gives the rates at which jute was sold by him at diflerent 
dates at Kalukhali, The paper was proved by a Railway Officer 
who had obtained it from another person. The writer of the docu- 
ment was not examined. Itis urged forthe respondent that non- 
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examination of the writer was due to an omission on the’ part of 


- the plaintiffs to object to the document Ex. J. It appears that the 


document was taken and marked as, an exhibit and the plaintiffs’ 
party raised no objection to it at allin the trial Court. It is argued 
that if the plaintiff party had objected to the document the person 
who had written it might have been produced by the defendant 
company. The case of Danwarilal Singh v. Dwarkanath Missir 
(x), has been quoted in support of the proposition that the mere 
omission to object to the reception of a document which is abso- 
lutely inadmissible does not make it admissible. In this case it can- 
not be said that Ex. J was a document which was inadmissible. It 
would have been quite admissible if the person who had written it 
had been examined. But it was marked on the evidence of a person 
who had obtained it from the writer. However the document is of 
little importance as it shows the price of jute at Kalukhali and not 
at Calcutta, 

The learned Advocate for the plaintiffs is correct on the.second 
point that the measure of damages is to be assessed on the basis of 
the valuation at the place of the destination and not at the place 
where.the goods were booked. [The case of Judia General Navi- 
gation and Railway Company Lid, v. The Eastern Assam Com- 
pany Ltd. (2)). 

The leained Government pleader however urges that in this case 
the plaintiffs are not entitled to the value of the goods on the basis 
that the goods have been lost. The goods, according to them, were 
only deteriorated, not absolutely lost, but the plaintiffs refused to 
take delivery of them. It is urged by the Government pleader that 
it was the duty of the plaintiffs to take delivery of the goods and 
make a claim for dama ges for the deterioration which was caused. 
They not only refused to take delivery but they even prevented the 
Railway Company from selling the goods and realising what might 
be obtained by selling the goods. This appears from Ex, D written 
by the plaintiff company on 4th January, 1932 wherein they objected 
to the sale of the goods. If, as is urged by the learned Advocate 
for the plaintiffs, the goods were liable to progressive damage it is 
difficult to understand why 2% months after the goods had arrived 
at Cossipore the plaintiffs were still objecting to the sale of 
the goods. . g 

I agree with the argument of the learned Government pleader 
that on the facts of this case the plaintiffs are not entitled to the 


(1) (1912) 29C. L. J. 577. 
(2) (1920) I, L, R. 47 Calc. 1027, 
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value of the goods on the basis. that they were totally lost. They SN. 
do not-prove actually what was the degree cf the deterioration and 1 1924. 


the very fact that they prevented the Railway Company from selling | .guram Hiralal 


the goods more than two months after they came to Calcutta would ve - 
Ene The. Secretary of 


tend to show the mala fides of this case. State for India in 
j : . . - ° s C jl. 
In the result it does not appear that the plaintiffs can complain 2 


of the decree which has been awarded to them by the Court 
below. l 
‘The Rule is accordingly discharged with costs, 

Hearing fee is assessed at three gold mohurs. 
P, R ~- Ruke discharged, 


Before Mr. Justice M. C. Ghose. 


SECRETARY OF STATE FOR INDIA IN COUNCIL en 
J. l D 
a 
SUKH CHAND SAW AND oTHERs.* ji 
5 ay, Q; TS. 
Bengal Tenancy Act (VIH of 1885, as amended by Act IV B. C. of 1928), 
Section 26 F. Cl. (5)— Order for pre-emption conditional on payment dy O 


` landlord of cost of improvements effected by" purchaser—Court, if justified 
to make such order 


Under Section 26 F cliuse (5) of the Bengal Tenancy Act no discretion is 
left to the Court to make an order for pre-emption conditional on the payment of 
the value of the improvements effected by the purchaser after his purchase. 
The value of such improvements is to be sought for in a separate pioceeding. 


Application under Section 115 of the Code of Civil Procedure 
and Section 107 of the Government of India Act. 

The material facts appear from the judgment. 

Dr. S. C. Basak and Mr. Rupendra Kumar Mitter for the 
Petitioner. 


* Civil Revision Cases Nos. 1607 and 1608 of 1943, against the order of Babu 
Indu Sekhar Basu, Senior Munsiff, and Court, Contai, Midnapore, dated 28th 


August, 1933. 
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Mr. Gopendra Nath Das for the Opposite Party. 
CAs Yi 


The judgment of the Court was as follows: 


These two Rules were issued calling upon the opposity party 
to show cause why the order compliined of, should not be modi- 
fied as prayed for in the petitions. 


The matter arises out of the fact that the opposite party 
purchased portions of two ralyati holdings at Rs. go and Rs. 35 
and the Secretary of State who is the landlord in due course filed 
applications for pre-emption under Section 26 F of the Bengal 
Tenancy Act. The learned Munsif has allowed the applications 
for pre-emption on payment of the amounts as required by Sec- 
tion 26F. But in addition to the payments required by Section 26F 
the Munsif has also directed the landlord the Secretary of State 
to pay the amount of Rs. 16 to the purchaser on account of 
certain improvements which he had effected on the land and this 
payment was directed to be made before the pre-emption is allowed 
under Section 26 F. 


It is urged by the learned Government pleader that the ‘Court 
below had no jurisdiction to direct the payment of the sum of 
Rs. 16 alleged to have been paid by the opposite party for the 
improvements. Itisclear that Section 26 F does not mention 
any payment to be made on account of improvements and the 
argument of the learned Government pleader appears prima facie 
to be correct, 


On behalf of the opposite party it is urged that the sale was 


effected on the 4th July, 1931. But the application for pre- 


emption was not made until 6th January, 1933 nearly eighteen 
months after the sale. As to this the learned Government pleader’s 
observation is that the application was made within two months 
of the receipt of the notice and no ground of limitation was taken 
by the opposite party. 

In the next place it is urged on behalf of the opposite party 
that under Section 26F (7) when a transferee is dismissed of his 
right, title and interest he shall for the purposes of clauses (a), (c) 
and (d) of Section 156 be deemed to be a raiyat ejected from his 
holding by proceedings for his ejectment commencing on the date 
on which the landlord applied to the Court under sub-section (1) 
for pre-emption and under Section 82(2) when the Court makes 
an order for the ejectment of a raiyat it shall determine the 
amount of compensation (if any) due under this section to the 
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raiyat for improvements and shall make an order of ejectment 
conditional on the payment of that amount to the raiyat. 

On behalf of the petitioner it is urged that under Section 26F, 
clause (5) if the deposits required under the previous clauses of 
Section 25 F are made the Court shall make an order allowing the 
application and this clear provision cannot in law be said to be 
governed by the provisions of Section 26 F (7) and Section 82 of 
the Act. In my opinion, this argument is correct. Section 
26 E (s) clearly leaves no discretion to the Court to make an 
order of pre-emption conditional onthe payment of the value of 
the improvements. The value of improvements, if any, must be 
sought for in a separate proceeding. 

In the result, the Rules are made absolute with costs—hearing 
fee, one gold mohur for both the Rules. 


E D. | Rules made absolute, 


APPELLATE CIVIL, 


Before Mr. Justice D. N, Mitter and Mr. Justice G. B. Me Nair. 


PRANBALLAYV SAHA AND OTHERS 
L. 
BHAGABAN CHANDRA SEAL AND OTHERS.É 
Redemption, partial—Release of part of mortgaged properties—Transfer of 


equity of redamption of one of the mortgaged properties not released, before 
release— ortgagee, no knowledes of transfer at the time of release- 
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Endorsement on the back of mortgage bond reciting release by taking certain . 


amount, tf requires registration—Registration Act (XVIT of 1908), Sec. 17 
Sub-sec, (2) cl. (XD). 


A purchaser of a portion of equity of redemption cannot redeem his property 
only though subsequent to his purchase the mortgagee without the knowledge of 


* Letters Patent Appeal No, 12 of 1933, against the decision of Mr, Justice 
M. N. Mukerji dated the 6th January, 1932, in Appeal from Appellate Decree 
No. 2938 of 1930, against the decision of Moulvi Hasibuddin Ahmed, Additional 
Subordinate Judge of Dacca, dated the 15th August, 1930, reversing that of Babu 
Durga Prosad Pal, Munsif, ist Court, at Narangunj, dated the 24th February, 
1940. 


had 
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Civi. the said purchase released from the mortgage some other of the mortgaged 
i 1934. properties. 
han PT : E 
Pranballay Saha Kettlewell v. Watson (1) and Broots v, Benham (2) followed. 
v. Per Mukerji, F.: Where only some of the mortgaged properties purported 
| a an E handra 45 have bzen released by the endorsement on the back of the mortgage bond, the 


tame ran endorsement fails within Sub-section (2) cl. (XI) of Section 17 of the Indian 
Registration Act and requires no registration. 


Appeal by the Plaintiffs Mortgagees, 
Suit for enforcement of mortgage, 
The material facts appear from the following judgment of — 


1933. Mukerji, J. :—In 1323, the predecessors of the defendants 
Nos. x to 4 executed a mortgage in plaintiffs’ favour in respect of 
certain properties on taking a loan of Rs. 895. In 1334, the 
plaintiffs released some of the properties on receiving Rs, 1,000 
from the mortgagors and made an endorsement to that effect on 
the back of the mortgage bond. The defendant No. 8 had in the 
meantime purchased one of the properties, not one amongst the 
properties subsequently released. 

The plaintiffs instituted the suit for enforcing the mortgage secu- 
rity for the principal and interest due after deducting the amount 
received by them and against all the mortgaged properties. In the 
plaint, however, he averred that he had released some of the pro- 
perties as aforesaid. The suit was contested by the defendant No. 8 
alone who was impleaded on the allegation that the plaintifis had 
come to know of his purchase only a few months before the suit. 

The Munsiff made a decree for sale in respect of all the mort- 
gaged properties on the basis of the mortgage as it originally was. 
It is obvious that such a decree in respect of all the mortgaged 
oe properties was wrong because the mortgagee himself had previously 

released some of the properties on receipt of Rs. 1,000. 

From the decree made as above, the defendant No. 8 prefeired 
an appeal. Before the Subordinate Judge the plaintiffs conceded 
that the decree for sale of all the properties could not stand and 
prayed foran amendment of the plaint by asking for a sale of the 
properties not released. The Subordinate Judge allowed the 
prayer. l 

In dealing with the contentions of the defendant No. 8, tbe 
appellant in the appeal before him, the Subordinate Judge held-that 
the endorsement by which the release was made required registra-~ 
tion and not having been registered was not admissible in evidence. 


Fanuary, 6, 





(1) (1882) a1 Ch. D. 68s. 
(a) (1897) 66 Am, Rep. 87; 70 Conn. 92 
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He held that, therefore, the release was to be treated as made on 
the date on which the plaint, which contained the admission about 
the release, was filed. He held also that as the plaintiff admittedly 
had knowledge of the purchase of the defendant No, 8 on the date 
of the suit, and so before the date of the release as he found it, the 
case attracted the principle that if a mortgagee releases one or more 
of the mortgaged properties with the knowledge that there has been 
change of ownership as to some or allof the properties, then the 
properties which remain liable are only liable for such part of the 
mortgage-debt as is proportionate to their value at the date of the 
mortgage. He held, therefore, that the defendant No, 8 would be 
- entitled to redeem his own property only and on payment of the 
proportionate mortgage-debt. On this basis the Subordinate Judge 
has made a decree for sale of the properties which are unreleased. 

The plaintif has then preferred this second appeal. 

A number of decisions of the different Courts, not wholly con- 
sistent with each other, have been cited before me on behalf of the 
appellant on the meaning of section 17, sub-section (2), clause (xi) 
_ Of the Registration Act. I do not propose to discuss them here as 
none of them has directly decided a case in which the receipt of 
the money which is the subject-matter of the endorsement purported 
to extinguish a mortgage entirely in respect of a part of the mort- 
gaged properties. But giving the question the best consideration I 
could, I have come to the conclusion that the expression “ when 
the receipt does not purport to extinguish the mortgage ” should be 
read as they are and that no words such as “in whole or in part” 
or “in respect of some or all of the mortgaged properties in their 
entirety” can be read as qualifying that expression. I am inclined 
to take the view that as only some of the mortgaged properties pur- 
ported to have been released by the endorsement, the mortgage 
itself was not extinguished and so the endorsement falls within 
sub-section (2), clause (xi) of section 17 and required no registration, 

In the view that I have taken as above the position has been 
simplified and the only question that I have to consider is whether 
the defendant is entitled to redeem his property only, when sub- 
sequent to his purchase the plaintiffs gianted the release in respect 
of some other of the mortgaged properties. It has been strenously 
contended that it is only when the mortgagee grants a partial release 
with knowledge of the change of ownership of a part or the whole of 
the mortgaged properties that a partial redemption is to be allowed, 
and that where he does so without any such knowledge, the trans- 
feree has no equities in his favour on which he can rely for claiming 
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abundant authority for the propositidn that where the mortgagee has 


Pranballay Saha 
Via 8 granted the release with such knowledge, the release should have 
ee no aa the same effect asa purchase of the 1eleased pioperties by the | 
Mukerji, F. mortgagee himself and so a partial redemption must be allowed. l 
Wadi In my Opinion, the argument that in no case where knowledge is 


not proved, the transferee must redeem the mortgage in its entirety 
asit stands after the release cannot be accepted as sound on 
principle. Redemption of the whole, in my opinion, can only be 
insisted on where the transferee acquires his interest with knowledge 
of the release: when he has such knowledge or at all events when | 
he ought to have bad such knowledge, he can have no higher nights 
than what his vendor, the mortgagor, himself has. But in cases 
where the transferee could never have knowledye of the release ag 
in the present case where the release took place after the transfer, 
he is in a diflerent position. A mortgage is not to be regarded asa 
prohibition against transfer. An innocent transferee of a part of the 
equity of redemption too has his 1ights protected on equitable con- 
siderations. In my judgment, such a tirnsferee is entitled to urge” 
on equitable grounds that when he took the transfer there was one 
indivisible mortgage, and when after he acquired an interest in the 
equity of redemption, the integrity of the mortgage was broken by 
the mortgagee and the mortgagor behind his back, he is entitled 
to claim a partial redemption, the mortgagee-himself being no longer 
competent to rely on the integrity of the mortgage. It should not 
be overlooked that the mortgage security, as a whole, is no longer 
enforcible by reason of the release itself, and itis only a deformity 
of it that is being sought to be enforced asawhole by the mort- 
gagee. The mortgagee having by his own act in granting the release, 
made it impossible for the transferee to redeem the original mort- 
gage asa whole on the basis of which the equity of redemption 
which he purchased has to be judged, he is, in my judgment, 
entitled to claim a partial redemption. 4 


On all these considerations, I am of opinion that the decision of 
the learned Judge as to partial redemption is right. 


I accordingly dismiss this appeal with costs. 
Leave to prefer an appeal under the Letters Patent is granted. 
Against this decision the Plaintiffs appealed. 


Messrs, D, N. Bagchi and Harekrishna Paramanik for the 
Appellants, 


Von. LIK.) HIGH COURT, 


Mr. Kalipada Chakravarty for the Respon lents, 
G; Aa v 


The following judgments were delivered : 

Mitter, J: This appeal has ‚been preferred by the plaintiffs 
under section 15 of the Letters Patent from a decision of 
my learned brother Mr. Justice Mukerji and arises in an action 
commenced by the appellants for enforcing a mortgage security. 


It is not necessary to restate the facts as they have been stated 
with sufficient fulness by my learned brother Mukerji, J. 

The question of law which falls for determination in this 
appeal is whether the defendant No. 8 who isa purchaser of a 
portion of the equity of redemption is entitled to redeem his 
property only when subsequent to his purchase the plaintiffs 
without the knowledge of the said purchase released from the 
mortgage some other of the mortgaged properties. The conten- 
tion of the plaintiffs appellants before us is that it is only when 
the mortgagee grants a partial release with the knowledge of 
change of ownership of a part or the whole of the mortgaged 
properties that a partial redemption is to be allowed and that 
where he does so without any such knowledge the transferee 
has no equities in his favour on which he canrely for claiming 
such partial redemption. The learned Judge points out that he 
has not been able to discover any authority bearing on the ques- 
tion and he has come to the conclusion that where the trans- 
feree could never have the knowledge of release asin the present 
case where a release took place after the transfer partial redemp- 
tion can be insisted on. In coming to this conclusion Mr. 
Justice Mukerji has relied on ceitain equitable grounds and 
it is best to reproduce what he has saidin this connection. “An 
innocent transferee of a part of the equity of redemption too 
has his rights protected on equitable considerations. In my 
judgment, such a transferee is entitled to urge on equitable 
grounds that when he took the transfer there was one indivisible 
mortgage, and when after he acquired an interest in the equity 
of redemption, the integrity of the mortgage was broken by the 
mortgagee and the mortgagor behind his back, he is entitled to 
claim a partial redemption, the mortgagee himself being no longer 
competent to rely on the integrity of the mortgage.” 

In considering this question we must first turn to the legis- 
lative provision for partial redemption in the Transfer of Property 
Act. This is contained in section 60 of the Actas it stood before 
its amendment by the Transfer of Property Amendment Act of 
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1929, the suit having been commenced in 1928. Section 60 so 
far asis material ran as follows :—‘‘Nothing in this section shall 
entitle a person interested in a share only of the mortgaged pro- 
perty to redeem his own share only, on payment of a propor- 
tionate part of the amount remaining due on the mortgage except 
where a mortgagee, or, if there are more mortgagees than one, , 
all such mortgagees, has or have acquired in whole or in part 
the share of a mortgagor.” This section would seem to suggest 
that a part of the mortgaged property is not to be redeemed 
except on the payment of the mortgage money, the only excep- 
tion to the rule being the case of the mortgagee having himself 
acquiied part of the mortgaged property. On a strict construc- 
tion of this section it has been held recently by a Full Bench 
of the Madras High Court in the case of Perumall Pilai v. Raman 
Chettiar (1), in which the judgment was delivered by Sir John Wallis, 
Chief Justice as he then was, thata mortgagee voluntarily releas- 
ing from the suit a portion of the mortgaged- property is not 
bound to abate a proportionate part of the debt and is entitled 
to recover the whole of the mortgage amount from any portion 
of the mortgaged property. This view is clearly opposed to 
the view of this Court in the case of Surjiram Marwari v~. 
Barhamdeo Persad (2), The general rule deducible from the 
authorities of this Court is stated in Sir Rash Behari Ghose’s 
classic book on the Law of Mortgages in the following words: 
“The general rule on the subject is that the rights of persons, 
who have acquired an interest in the mortgaged estate since 
the making of the mortgage, of which the mortgagee has 
notice, cannot be defeated or impaired by any subsequent 
arrangement to which they are not parties. If, therefore, a 
mərtzagee with notice that the equity of redemption in a part of the 
mortgaged property has been conveyed, releases any part of the 
mortgaged estate, he must abate a proportionate part of the mort- 
gage debt as against such purchaser. In other words a mortgagee 
cannot release a part of the mortgaged land, and then seek to 
enforce his entire claim upon another portion in which third parties 
have become to his knowledge interested as assignees of the equity 
of redemption.” See Ghose’s Law of Mortgages, sth edition, 336. 
This general rule is supported by the following decisions of the 
Calcutta High Court: Hari v. Veliat (3); Imam v. Baijnath (4); 


(1) (1917) I L. R. 40 Mad, 968. (2) (1905) 1 C. L. J. 337 (354). 
(3) (1903) I. L. R, go Cale. 755 ; 7 C. W. N. 743. 
(4) (1906) 1. L. R. 33 Cale. 6139; 3 C. L, J. 576; 10 C. W. N. ssi. 


Te 
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Hakim Lal v. Ram Lal (1); Mir Eusuft v. Panchanan (a); Dalip 


v. Chait (3). 


Although it is pointed out by Sir Dinshaw Mulla in his recent 
commentary on the Transfer of Property Act that the Calcutta 


' decisions regarding the interpretation of Section 6o to the effect 


that the principle of the section affects the case of a release by 
the mortgagee are erroneous we are bound to follow the course 
of decisions of this Court. The learned commentator in his note 
under Section 60 under the heading ‘ Release of a share by the 
mortgagee says this :— 


Even prior to the amendment it was recognized that the cases 
which held that a release by the morgagee of a share was equivalent 
to a purchase by the mortgagee of that share were incorrect for the 
effect of the release is only to diminish the mortgagee’s security 
and the rest of the property remains subject to the mortgage for 
full amount. | 


Mr 


Under the recent amendment in 1929 itisto be noticed the 
insertion of the word “only? after the word ‘except’ in the last 
paragraph of the section makes it clear that there can be propor- 
tionate abatement only where the mortgagee has acquired an 
interest in the equity of redemption. But the amendment does 
not govern the present case, 


The question, however, whether notice of the transfer of the 
equity of redemption is essential, has never been directly raised 
in this country though such notice is necessary both in the English 
as well as in the American law. In the case of Kettlewell v. 
Watson, (4) Lord Justice Fry formulates the legal position thus: 
“The argument put forward was this, that there had been a release 
of the plaintiffs’ lien by their giving it up in certain cases. I can 
conceive that if a person who was entitled to a lien upon proper- 
ties, which he knew to belong to A, B, C. and D. released the 
lien to A., he could not afterwards insist upon it as against B., C., 
and D. because he would without their privity and consent be 
increasing the burden on them. But it appears to me that in 
order to raise such an equity you must show that he knew that 
the estate which had originally been in one person, had got into 
the hands of various persons. No such evidence has been adduced 


(1) (1907) 6C. L. J 46. 

(a) (1910) 11 C. L. J. 639; 15 C. W. N. 800, 

(a) (1912) 16C. L J. 394, 

(4) (1882) 21 Ch, D. 635 (714) (on appeal 26 Ch, D, sor}. 
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in the present case,” Fisher in his Law on Mortgages in 
paragraph 1522 states the law as indicated in tbe decision of Lord 
Justice Fry in the following words:—“ If part ofan estate be 
released from a lien, the release will prevent the lien from being 
enforce] against any part of the property which at the time of the 
release had got into the hands of other persons, with the knowledge 
of the owner of the lien.” The American law is stated in Jones 
on Mortgage paragraph 723 as follows: The mortgagee who has 
actual or constructive notice of the equity of such purchaser must 
regard it and therefore if-he releases a part of the mortgaged debt 
he must abate a proportionate part of the mortgage debt as against 
Such purchaser. 

The principle on which this rule is based is explained in one of 
the American cases Brooks v. Benham (1) cited* in the decision of 
Mr. Justice A‘ T. Mookerjee in Jusuf Ali v. Panchanan (2) in the 
following words : “While the whole of the debtis secured by the whole 
of the land each parcel of the land as between the diferent proper- 
ties is equitably subject only to so much of the debt as corresponds 
to the proportion between its value and the value of all the land; 
and if ils owner should be compelled to redeem the mortgage he 
can resort to the others for a rateable contribution and for that 
purpose is entitled to the benefit of subrogation to the mortgage 
title. To release any particular parcel from the mortgage incum- 
brance is to make as respects that any such subrogation impos- 
sible. The mortgagee therefore releases at his peril if he had 
notice of the conveyance out of which the equities in question 
arise ;and if he does so without receiving from the release his 
proper contributory share of the debt, he is still equitably charge- 
able with the residue of that share in favour of the owners of the 
remaining parcels.” 

We are, therefore, of opinion that in the absence of any autho- 
rity directly covering the question in issue we should be prepared 
to follow the English and American authorities on the point, and 
with great respect we differin view of these autborities from the 
conclusion arrived at by our. learned brother Mukerje, J. in this 
behalf, 

It remains to notice two cases to which reference was made by 
the learned Advocate for the respondents.. In the case of Hari 
Kissen v. Veliat (3) it was no doubt held that where the mort- 


(1) (1897) 66 Am. St Rep -87; 70 Conn. ga. 
(2) (1910) 11 C, L. J. 639 (647); 15 C. W N: 800 (Bos). 
(3) (1903) I. L. R. 30 Cale. 755 ; 7 C. W. N. 723. 
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gagee released one of the mortgaged propeities the mortgage _ Ort. 
would be treatel as having been split up and the release 1934. 
wy 


should be held to have the same effect as if the mortgagee had Bra nbaHawSiha 


himself bought the property released and the mortgaged debt should v. 

i Bhagaban Chandra 
be apportioned between that property and the mortgaged property. Seal. 
In this case suit upon the mortgagé was brought without making ine x 


the purchaser of pne of the mortgaged properties from the mort- 
gagor which had been released by the mortgagee a party to the suit, 
it was held that the suit could not be dismissed on that ground as 
the property cannot strictly speaking be considered Ma. com- 

prised in the mortgage. The precise question now raised before 

us did not aise in that case. The next case is that of Muktakeshi v. 
Ramani(1). (First Appeal No. 477 of 1924 decided on the 

and February s926 by B. B. Ghose and „Pantor JJ). In 

this case the mortgagee after relinquisbing his clun on a 

portion of the mortgaged property was held not entitled to throw 

the whole burden of the mortgaged debt onthe remainder of the 
properties. What happened in this case was that the mortgagee 

did not desiie to proceed against certain portions of the mortgaged 
properties which were purchased by her husband and her husband’s 
brother at sales by which only the equity of redemption passed 

to them. The learned Judges followed the decision in Surjiram s 

case (2) and refused to follow the Full Bench of the Madras High 

Court in Perumal’s case (3). In these two cases the precise ques- 

tion now before us did not arise for determination. 

The result is that the judgment of my learned brother Mr. Justice 

Mukerji as well as of the Courts below must be set aside and the 
following decree will be made. There will be a preliminary decree 
for sale of all the mortgaged properties except the property released. 
A decree is passed for the sum claimed which represents the 
principal amount of the mortgage with interest upto the date of 
the suit and interest at’the bond rate on the principal amount from 
the date of suit till the date fixed by the decree of the first Court 
as the period of grace and thereafter atthe rate of six per cent 
per annum till the date of payment. If this snm is not paid within 
3 months from this date the mortgaged properties as in the amended 
plaint would be sold. The plaintiff is entitled to his costs in all 
the Courts against the defendant No. 8 and the cost of the first 
Court against the other defendants. The costs are to be added to 
the mortgage money. 

McNair, J. :—I agree. 

A, T, MM. Appeal allowed, ` 


(1) (1926) À. I. R. [1927] Calc. 195. 
(2) (1905) 1 C. L. J. 387 





(3) (1917) 1, L. R. 40 Mad. 968. 
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Before Mr. Justice D, C, Patterson and Mr. Justice 
S. N. Guha, 


THE SUPERINTENDENT AND REMEMBRANCER OF 
LEGAL AFFAIRS, BENGAL, 


N 


v. 
BHAGIRATH MAHATO AND OTHERS." 


Appeal against acquittal—Time limit of—Articles 155 and 157, Schedule l, 
Limitation Act (IX of 1908)-—-7ury trial under Chapter XXXII, Code of 
Criminal Procedure (Act V of 1898)—What section confers right of appeal 
in such t: ials— Sections izand 449, Code of Criminal Procedure, the re- 
spective scops of —Right of private defence of property, when can be pleaded 
in defence—Righé to the growing crop, if passes with the sale of land—Ejfect 
of Court sale on the same—Fudee's omission to charge the jury to consider 
whether the right of private defence continued—If amounts to misdirection 
~— Section 59 of the Code of Criminal Procedure, scope of. 


The ordinary period of limitation for appeals to the High Court under 
Criminal Procedure -Code is 60 days; (vide Article 155, Schedule I of the Indian 
Limitation Act) but an exception is made in respect of appeals from orders of 
acquittal, the period of limitation for which has been fixed at six months under 
Article 157. 


It is impossible to hold that the right of appeal ina case tried by the jury 
under the provisions of Chapter XX XIII of the Criminal Procedure Code is created 
by section 449 of that Code. The right of appeal against an order of acquittal 
is created by section 417 of the Code, and section 449, in its application to 
appeals against acquittals, merely has the effect of enlarging the scope of such 
appeals in certain classes of cases. 


In an appeal against an order of acquittal, the effect of Article 157 Schedule I 
of the Indian Limitation Actis to fix the period of limitation in respect of such 
appeals at six months in all classes of cases, whatever may have been the form 
of trial and whatever may be the scope of the appeal. When such an appeal is 
filed within sik months fromthe date of the order appealed against, it is not 
barred by limitation, and that, by reason of the provisions of section 449 of the 
Code of Criminal Procedure, its scope extends to questions of fact as well as to 
questions of law. 


The right of private defence of property only comes into operation when 
certain specified offences against property are committed or attempted to be 
committed but where it is held that the property in question belongs not to the 


* Government Appeal No, 4 of 1933, agaiast an order of acquittal on charges 
under sections 147, 342/34 and 323 Indian Penal Code, passed by S, K, 
Haldar, Esq., Additional Sessions Judge, Midnapore, on 7th July, 1933. 
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accused, but to the complainant, it becomes clear that the complainant cannot 
have any dishonest intention and can neither commit nor attempt to commit any 
of the offences against which the law gives a right of private defence and that 
the accused is not, therefore, entitled to plead the same. i 


^ The right to the growing crop passes by the salo of tke land, in the absence of 
any express proyision to the conirary, and that in case of Court sale, the right to 


the possession of the crop accrues from the date of delivery of pa of 
the land 


Ramalinga v. Samiappa (1) and Abinash Chandra Sarkar v. King. 
Empsror (2), referred to ot ' 


It is a serious defect in a chaige to the jury when the Judge omits to ask 


483. 


CRIMINAL. 


—_———— 
rana 


` 1934: 
——— 


“The Superintendént 
and Remembrancer. 
of Legal Affairs, 

Bengal | 


Y. 
Bhagirath Mahato. 


them to consider whether the right of private defence of property, if it had ever © 


existed at all, was still in existence at the time when the offence complained of 
was done. es ‘ 
Section 59 of the Code of Criminal Procedure only authorises a private person 
to make an arrest in certain circumstances. h 
Appeal by Government under sections 417 and 449 of the Code 
of Criminal Procedure. , e 


The material facts appear from the judgment. 


The Advocate-General (Sir N. N. Sircar), Messrs S. N. Mukhep- 


jee, M. N. Das Gupta and Jnanendra Nath Chowdhury for the 
Crown. 


Messrs. S. R.. Basu, Jitendra Mohan Banerjee and Basanta 

Kumar Mukherjee for the Accused. 
C A, V, 

The following judgments were delivered. 

Patterson, J. : This is an appeal by the Superintendent and 
Remembrancer of Legal Afairs, Bengal, against an order of the 
Additional Sessions Judge of Midnapore, dated the 7th July, 1933, 
by which he acquitted one Bhagirath Mahato and his thee sons 
Umacharan, Mahesh and Mahinti i in respect of the charges under 
sections 147, 342-34 and 323 of the Indian Penal Code on which 
they had been tried. The complainant, a certain Mr. Crawley, being 
an Eurpean British subject, the trial was held under the provisions 
of section 446 of the Criminal Procedure Code, the Jury being 
chosen in the manner laid down-in section a75 of that Code. 
At the conclusion of the trial the Jury, by a majority of 3 to 2, 
found all the accused not guilty in respect of 2ll the charges, 
and the learnei Additional Sessions Judge, accepting the verdict 
of the majority of the Jury, recorded an order of acquittal. It 
may here be observed that two of the respondents, namely 


(1) (1889) I. L. R. 19 Mad. 15. 
(2) (1918) 28 C. L, J. 120. 


May, 11, 
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Bhagirath and Mahesh, died during the pendency of this appeal, so 
the appealis now only in respect of the other two respondents, 
Umacharan and Mahinti. 

The appeal purports to have been preferred both under 
section 449 and under section 417 of the Criminal Procedure 
Code, and ‘a preliminary point has been taken on behalf of the 
respondents to the effect that the appeal is barred by limitation 
so far as it purportsto be an appeal under the former section, 
that is, in so far'as it purports to be an appeal on the facts. 
The ordinary period of limitation for appeals to the High Court 
under Criminal Procedure Code is 69 days, vide Art. 155, Schedule 
I of the Indian Limitation Act, but an exception is made in 
respect of appeals from orders of acquittal, the period of limita- 
tion for which has been fixed at six months under Art. 157. 
It is however contended that Art. 157 only applies to appeals 
under Section 417 of the Code of Criminal Procedure and not 
to appeals under section 449 of the Code of Criminal Procedure, 
and that the period of limitation for appeals under the latter 
section is the period laid down by Art. 155, namely Go days.” 
This contention can only prevail iftit be held that the right of 
appeal ina case tried by Jury under the provisions of Chapter 
XXXIII of the Criminal Procedure Code is created by section 
439 of that Code, and it is in my opinion impossible so to hold. 
The right of appeal against an order of acquittal is created by 
section 417 of the Code, and section 449, in its application to 
appeals against acquittals, merely has the effect of enlarging the 
scope of such appeals in certain class:s of cases, The present 
appeal isan appeal against an order of acquittal, and the effect 
of- Art, 157 Schedule 1 of the Indian Limitation Act is to fix 
the period of limitation in respect of such appeals at six months 
in all classes of cases, whatever may “have been the form of trial 
and whatever may be the scope of the appeal. In this view of 
the matter, it must be held that the persent appeal, having been 
filed within six months of the date of the order appealed against 
is not barred by limitation, and that, by reason of the provisions 
of section 449 of the Code of Criminal Procedure, its scope 
extends to questions of fact as well as to questions of law. 

Coming now to the facts of the case, these are, for the most 
part, not seriously disputed, and are briefly as follows. Bhagirath 
Mahato was a tenant under the Midnapore Zemindary Company 
in respect of a large jofe comprising a number of plots of land, 
including three #ij-jofe plots in Mouza Baliasole, bearing Settle- 
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ment Plots Nos. 183, 195 and 434. On the 25th April, 1932, 
the entire jofe was purchased by the Company at a sale held 
in execution of a decree for rent. The sale was confirmed in 
due course and a sale certificate granted to the Company, and 
on the rath October, 1932, possession was delivered to the 
Company of the entire jofe, including the three mtj-jote plots 
referred to above. Meanwhile the judgment-debtors, Bhagirath 
and his sons had, despite the purchase of the jofe by the decree- 
holder company, grown paddy on the three sij-sofe plots, and 
these crops were still standing onthe land at the time of the 
delivery of possession. 

On or about the 11th December, 1932, Bhagirath and his sons 
cut and removed the paddy grown by them on Plot No. 183, 
and stored it in the AAamar adjoining their homestead, which 
was situated at a distance of about one mile from the land in 
question. On being informed of this, Mr. Crawley, one of the 
Assistant Managers of the Company, had the paddy on the 
other two plots, Nos. 195 and 434, reaped by his own men and 
removed to the Company’s Cutchery. This was on the rath and 
13th December, and on the latter date, Mr. Crawley, after super- 
vising the work of cutting and removing the crops from plots 
Nos. 195 and 434, proceeded to the house of tke accused with a 
view to recovering possession of the paddy that had been cut and 
removed by them from plot No. 183 on the 1rth, While engaged 
in this attempt, he and his four cartmen were set upon by Bhagi- 
rath and his sons and others, some 15 or 16 in all :—the cartmen 
were assaulted and ran away, abandoning their carts, while Mr.Craw- 
ley himself was thrown to the ground, tied hand and foot, and kept 
under guard for several hours until rescued by men from the 
Cutchery who had received information of what had occurred. It 
should also be stated here that at or about the time of the attack 
on Mr. Crawley and his cartmen, it was noticed that a shed adjoin- 
ing Bhagirath’s house was on fire, and that Umacharan then and 
there charged Mr. Crawley with having set fire to it—a charge 
that Mr. Crawley indignantly repudiated. 

By the time Mr. Crawley was released it was about 8 30 P.M., 
and he spent that night (the night of the 13th) at the Company’s 
Cutchery at Jaipur, which is about 5 miles distant from the place 
of occurrence. 

On the following day he went first to Godapiasal where he 
informed the Manager of the Company of what had occurred,— 
then to Midnapore where he had his injuries examined by the 
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‘Civil Surgeon, and finally to the Salbani P. S. where he wrote 
‘out and made over to A.S, I. in chargea brief account of the 
events of the previous day. This was at about 7-30 P.M. on the 
4th, but in the meantime, at about 2 P.M. on that day, accused 
Umacharan had appeared at the Thana and had made a statement 
to the A, S. I. who referred him to Court. Neither Umacharan 
nor any of the other accused, however, filed any petition in Court, 
and after the usual police investigation, in which Mr. Crawley’s 
written report to the A. S, I, at Salbani P. S. was treated as the 
first information, Bhagirath and his three sons were sent up with 
a charge sheet, and were in due courss committed to the Court of 
Sessions for trial, with the result already stated. 

The main facts, as summarised above, are well established by 


the evidence adduced at the trial, and have not been Seriously 


disputed. The defence of the accused was, and is, that whatever 


they did, they did in the exercise of the right of private defence 


of their property, namely the paddy that they had grown on Plot 
No, 183 and had cut and removed and stored in their Xžamar. 
They also relied on Section 59 of the Criminal Procedure Code in 
justification of their action in tying Mr. Crawley up,—their con- 
tention being that they did so with ‘a view to bis being taken to 
the Thana. As regards the fire that broke out in their home- 
stead at the time of the occurrence, their case was that this was 
the work of Mr. Crawley, and they relied on this incident in 
further justification of their-action, alleging that it was necessary that 
Mr, Crawley should be placed under restraint and so prevented 


from doing any further damage. These contentions were sought 
to be supported at the trial by suggestions to the effect that 


Mr, ‘Crawley had appeared at the house of the accused without 
‘any warning, armed with a - revolver and accompanied by a large 
‘number of coolies and cartmen, and had proceeded to loot the 
-paddy and to set fire to the accused’s house. There is however 
not a vestige of evidence in support of these allegations, and the 
appeal has been argued before us on behalf of the accused, on the 
footing that Mr. Crawley was unarmed and was accompanied only 
by his four cartmen, and that he relied solely on his personal 
prestige and authority -to compel the accused to surrender the 
paddy, and not on any force or show of force. ! 

On the side of the prosecution, considerable importance appears 
to have been attached to that portion of Mr. Crawley’s evidence 
in which he stated that he had met’ Bhagirath and Umacharan on 
the rath when, he was supervising the cutting of the paddy on the 


kara 


AA 
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other two plots, and that, on his promising to consider the ques- 
tion of letting them havea half share of the paddy of all three 
plots and of resettling the land with them, they had agreed to 
return the paddy they had cut and removed from plot No. 183. 
According to Mr. Crawley this arrangement was confirmed by 
Umacharan on the following day when he (Mr. Crawley) went to 
accused’s house to get the paddy, and Umacharan himself pointed 
out the stack of paddy in question among the other stacks 
in the accused’s Khamar. It was not till the carts had been 
loaded up and the bullocks were about to be yoked that the 
accused suddenly turned round and refused to allow the paddy 
to be removed, and attacked Mr. Crawley and his cartmen in the 
manner already described. Mr. Crawley’s evidence regarding the 
alleged consent of the accused to the removal of the paddy, has 
been characterized by the defence as false, and as having been 
concocted with a view to meeting the plea of private defence 
raised by the accused, and attention has been drawn to the fact 
that there is no mention in the first information of the discussion 
that is said to have taken place between Mr. Crawley and the 
accused on the rath. This omission does not seem to me to be 
of any great importance, for Mr. Crawley’s attitude being that the 
paddy belonged to the company and that he had the right to 
take it, it-was not to be expected that he would think it necessary 
to mention, in the report he filed at the Thana, the fact that 
Bhagirath and Umacharan had on the day before the occurrence 
given their consent to its removal, It has also been contended on 
behalf of the accused that if the latter had really given their 
consent to the removal of the paddy, there was no reason why 
they should suddenly change their attitude and refuse to allow it 
to be removed. I am not prepared to accept this contention, for 
the apparent inconsi:tency in the conduct of the accused is far 
outweighed by the extreme improbability of Mr. Crawley sending 
only four carters to take possession of the disputed paddy, and 
going alone and unarmed to supervise its removal, if the accused 
had not previously given their consent, Attention has also been 
drawn to the fact one of the prosecution witnesses, Nogendra 
Mahato, has contradicted himself as to whether Umacharan first 
protested against the 1emoval of the paddy when the carts were 
being loaded up inside the Kamar, or after the loaded carts had 
been taken out of the Kamar and the bullocks were about to be 
yoked, as stated by the other witnesses to the occurrence. This 
point does not seem to me to be of any real-importance, and the 
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discrepancy in the evidence to which attention has been drawn 
is probably more apparent than real. On the other hand all the 
witnesses to the occurrence are agreed that Umacharan himself 
pointed out the stack of paddy that was to be removed to 
Mr. Crawley, and although there is no clear mention of this fact 
in the first information, it is stated therein that Umacharan gave 
his consent to the carts being loaded up, which comes to very 
much the same thing. The mojority of the Jury appear to have 
disbelieved Mr. Crawley’s evidence regarding the alleged consent, 
and the learned Additional Sessions Judge, who evidently regarded 
this as the crucial point in the case, was not prepared to disagree 
with them, and accordingly accepted their verdict. 1 am however 
clearly of opinion, for the reasons given above, that Mr. Crawley’s 
evidence ought to be accepted in its entirety, and that the accused 
had, as stated by him, actually given their previous consent to 
the removal of the paddy. 

The question of previous consent has, however, in my opinion, 
been given quite unnecessary prominence, in view of the fact 
that the paddy belonged to the Company and had been wrongfully 
cut and removed by the accused. Moreover even the accused’s 
bastu and the adjoining Khamar in which the paddy was stored, 
had been purchased by the Company in execution of their decree, 
along with the rest of the accused’s jote, as appears from the 
evidence of the Company’s Tahsildar, prosecution witness No. 13. 
In these circumstances it is impossible to hold that the accused 
had any right of private defence in respect of the paddy in ques- 
tion, whether they had or had not given their previous consent 
to its removal. The paddy did not belong to them but to the 
Company, and they had noright to prevent its removal by the 
Company’s agent Mr. Crawley. Moreover the right of private 
defence of property only comes into operation when certain 
specified offences against property are committed, or attempted 
to be committed and once it is held that the paddy in question 
belonged: not to the accused, but to the Company, it becomes 
clear that neither Mr Crawley nor the carters had any dishonest 
intention, that they neither committed nor attempted to commit 
any of the offences against which the law gives a right of private 
defence, and that the accused are therefore not entitled to plead 
that in driving away the carters and in assaulting and tying up 
Mr. Crawley, they acted in the exercise of the right of private 
defence. In this view cf the matter, the contention that = been 
urged before us on behalf of the respondents to the effect that 
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the criminal law concerns itself mainly with actual physical posses- 
sion, whether lawful or unlawful,—and that the accused were, 
rightly or wrongly, in actual physical possession of the paddy in 
question and were therefore entitled to defend their possession, 
becomes irrelevant and need not be further referred to. 

The proposition that the right to the growing crop passes by 
the sale of the land, in the absence of an express provision to the 
contrary, and the connected proposition that, in the case of Court 
sale, the right to the possession of the crop accrues from the date of 
delivery of possession of the land, hardly requires to be supported 
hy authority, but ifauthority be needed it is sufficient to refer to 
Ramalinga v, Samiap pa (1) and Abinash Chandra Sarkar v. King- 
Empzror (2). 

The learned Additional Sessions Judge has entirely miscon- 
ceived the legal position with regard to this point, forin his charge 
to the Jury I find the following passage “ The defence further 
argued that the padd was grown by the accused and that the 
accuse] had a right at least to a share of it. This is admitted by 
the prosecution. The accused certainly had a right at least to a 
share of the paddy, but if they themselves consented to return it, 
it was no offence for Mr. Crawley to order his cartmen to take 
delivery of it. If however you find Mr. Crawley went without 
being asked to do so and took possession of the paddy, you will 
have to hold that the accused were acting in the exercise of the 
right of self-defence.” For the reasons already given, this direction 
must he held to ba entirely erroneous, and it may well be that it 
was by reason of this erroneous direction on the part of the Judge 
that the majority of the Jury were led to return a verdict of not 
guilty, The learned Additional Sessions Judge has clearly iis- 
directed both himself and the Jury on the above point, and having 
regard to the prominence that was given to tbis point at the trial 
I cannot but hold that, by reason of the said misdirection both 
the verdict of the majority of the Jury and the order of the Judge 
accepting the majority verdict, lose much of the weight that would 
otherwise attach to them. 

Another serious defect in the charge to the Jury is that the 
learned Additional Sessions Judge omitted altogether to consider 
whether the right of private defence of property, if it had ever 
existed at all, was still in existence at the time when Mr. Crawley 
was attacked and tied up. It appears that the cartmen had 


(1) (1889) I. L. R. 13 Mad, 154 
(2) (1918) 28 C, L. J. 120. 
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already abandoned their carts and run away, and that there was 
therefore no further possibility of the paddy being taken away by 
force. This being so, it must be held that the right of private 
defence of property, assuming such aright to have existed at the 
earlier stages of the cccurrence, was no longer in existence at the 
time of the attack on Mr. Crawley, and the Jury would probably, 
or at any rate possibly, have so held, if they had been properly 
directed on the point. 

Apart from all this, it is clear that in tying up Mr Crawley 
and in keeping him tied up for several hours, the accused used 
far more force than the circumstances of the case required, 
whatever view be taken of those circumstances. Section 59 of the 
Code of Criminal Procedure is of no avail to the respondents in 
this connection, for that section only authorises a private person 
to make an arrest in certain circumstances which have no applica- 
tion to the present case. The attempt to remove the paddy was 
not an offence at all, and there is no evidence whatever in support 
of this contention that the outbreak of fire in the house of the 
accused was caused by Mr. Crawley: Indeed the circumstances 
are rather such as to preclude such a possibility, and to raise a 
strong suspicion that the fire was started by some one on the 
side of the accused. Moreover the evidence lends no support 
whatever to the theory that Mr. Crawley was seized and tied up 
with a view to his being handed over to the Police, and the two 
Chaukidars who were examined as witnesses in the case have 
emphatically denied that they were ever asked to take Mr. Crawley 
to the Thana. It further appears that no mention whatever of the 
incidents that had taken place at the accuseds’ house on the 13th, 
was made by Umacharan when he went to the Thana the following 
afternoon. The General Diary entry shows that the only complaint 
he made was with regard to the reaping of the paddy by the 
company’s men, It has been suggested that what he really stated 
at the Thana was that Mr. Crawley had looted his paddy and set 
fire to his house, and had been arrested and kept in the custody 
of the Chaukidars, and that all this was suppressed by the A. 5. I. 
in collusion with the Company’s officers. There is no evidence 
whatever in support of this suggestion, and I have no hesitation 
in rejecting it as false, 


I am clearly of opinion that there has been a serious mis- 
carriage of justice in this case and that the order of acquittal 
cannot be allowed to stand. The plea that whatever the accused 
did they did in the exercise of the right of private defence, bas 
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completely failed, and on the ‘proved and admitted facts it must 
be held that the accused are guilty of the offences with which they 
have been charged. 

1 would accordingly allow the appeal and set aside the order of 
acquittal in respect of the two surviving respondents, Umacharan 
and Mahinti. Umacharan was the prime mover in the affair and 
in his case a fairly severe sentence is called for. I would convict 
him under Sections 147, 342/34 and 323 of the Indian Penal 
Code, and sentence him to nine months rigorous imprisonment 
under each of the two former sections, the sentences to run con- 
currently, no separate sentence being passed under Section 323 
ofthe Indian Penal Code. Mahinti appears to have played a 
comparatively unimportant part, and no specific acts have been 
attributed to him individually. I would convict him under 
Sections 147 and 342/34 of the Indian Penal Code and sentence 
him to three months rigorous imprisonment under each section, 
the sentences to run concurrently. 

Respondents Umacharan and Mahinti must now surrender to 
their bail and serve out their sentences. 


Guha, J.:—I agree. : 
S. K, R. , Appeal allowed, 


APPELLATE CIVIL. 
Before Mr. Justice R. E. Jack, 


Sm. ACHALA DASSI 
v. 
MAHARAJADHIRAJ SIR BIJOY CHAND MOHATAP.* 


‘Rent, reduction of—Title to rent—Bengal Tenancy Act (VIII of 1885), Sec. 52 
Sub-Sec. (1) Cl. (6) —Land covered nith sand. 


The title to rent is founded on the presumption that the tenant enjoys the 
use of the lard during the contract and if he loses the use of the land owing 
to no default on his part, he should not suffer. 


Clause (b) of section 52 sub-section (1) of the Bengal Tenancy Act recognises 
that diluvion is not the only way in which land may be Jost to the tenure or 


“Appeal from Appellate Decree No. 1526 of 1931, against the deciee of 
K C. Das Gupta Esq., District Judge of Bankura, dated. the 16th April,.1931, 
reveising that of Babu Upendra Nath Cnatterji, Munsiff, 2nd Comt, Bankua, 
dated the 18th March, 1990. 
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holding, and, once it has been found in such cases that the usa of the land has 
been as much lost tothe tenant as it would have been in the case of diluvion, 
it is for the landlord to show that there are circumstances which would disentitle 
the tenant to obtain relief, 


In a suit for recovery of rent, the defendant, who was a tenure-holder, con- 
tended that his jama should be reduced proportionately as a large part of the suit 
land was permanently rendered useless by a deposit of sand and so he reduced 
the jama by a selenamsa ina rent suit brought against his tenant. It was found 
as a fact that the land was covered with sand two cubits deep : 


Held, that under section 52 sub-section (1) Cl. (b) of the Bengal Tenancy Act, 
the defendant was entitled to abatement of rent as there was a reduction of area to 
the extent covered by sand. 

Syed Hyder Ali v. Omrtt Chowdhury (1) referred to. 

Appeal by the Defendant. 

Suit for rent. i 

The material facts appear from the judgment. 

Messrs, Bankim Chandra Mukerji and Purna Chandra Chatterji 
for the Appellant. 


Mr, Rupendra Kumar Mitter for the Respondent. 
C, A. yV, 


The following judgment was delivered: 


This appeal has arisen out of a suit for recovery of arrears of 
rent from 1332 to 1335 B. S. at Rs, 22-11-9 p. with interest and cess 
at 6 pies per rupee till 1333 B. S. and thenat Re, 3-7-9 pies per 
year‘from 1334 B. S. according to valuation roll. The defendant 
contends that a large part of the suit lands has been permanently 
rendered useless by a deposit of sand and accordingly the defen- 
dant by a Salenama in a rent suit brought against his tenant 
reduced the Jama. The defendant claims that his Jama should also 
be reduced proportionately. The abatement of rent as claimed by 
the defendant was allowed by the first Court, but in the appellate 
Court the suit was decreed in full. The learned District Judge held 
that section 38 of the Bengal Tenancy Act did not apply to tenure- 
holders and also that tenant is not entitled to abatement of rent on 
the ground of natural justice. The learned District Judge appears 
to have overlooked the provisions of section 52 clause (b), Bengal 
Tenancy Act, which lays down that “ Every tenant shall be entitled 
to areduction of rent in respect of any deficiency proved by 
measurement to exist in the area of his tenure or holding as 
compared with the area for which rent has been previously paid by 
him.” In this case the evidence is that the land on account of 


(1) (1864) W. R, Gap. No. Act X Rul, 42. 
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CiviL. 
which tenant claims abatementis covered with sand two cubits deep, 1924. 
This has been proved by measurement and is not disputed. In Achala Dassi 
these circumstances it must be taken that there has been a reduction v. , 
Maharajadhira) 


of area to the extent covered by sand toa depth of 3 feet and on Sir Bijoy Chand 
this ground, the tenant has a right to abatement of rent. The right one 
to abatement where the land is so covered by sand as to be wholly 
useless is recognised by Sir Barnes Peacock in Syed Hyder Ali v. 
Omrit Chowdhry (1). The title to the rent is founded on the 
- presumption that the tenant enjoys the use of the land during the 
contract and if he loses the use of the land owing to no default on 
his part it is only reasonable that he should not suffer. The land- 
lord cannot complain, for if ‘the land has been in his possession 
he would have suffered equally. In other cases the law recognises 
the tenant’s right to relief where he has been dispossessed through 
no fault of his own, for instance, inthe case of diluvion; and in 
principle there seems to be little to distinguish the cases ; if instead 
of an encroachment by a few inches of water there is an encroach- 
ment (owing to floods or some other cause) of a few feet of sand 
rendering the land permanently useless for agricultural purposes, 
is the tenant on the same principle not entitled to an abatement of 
rent? True the sand might be removed at considerable expense 
but the diluviated land might also in many cases be reclaimed and 
that does not disentitle the tenant to abatement, I have no doubt 
that in Bihar where gaps have been made in the land by earthquake 
the tenant will ba held to te entitled to abatement although there 
has been no alteration in the boundaries of the land let out to the 
tenant. Clause (b) of section 52(i) recognises that diluvion is not 
the only way in which land may be lost to the tenure or holding, 
and, once it has been found in such cases that the use of the land 
has been as much lost to the tenant asit would have been in the 
case of diluvion, it is for the landlord to show that there are- 
circumstances which would disentitle the tenant to obtain relief, 
No such circumstances have been established in this case. 

In the result, this appeal is allowed, the decree of the lower 
appellate Court is set aside and that of the Court of First Instance 
in its entirety restored. The appellant is entitled to her costs of the 
lower appellate Court. I make no order as to costs in this Court. 
Leave to prefer a further appeal under the Letters Patent has been 
asked for and is refused. 


A, T. NM. Appeal allowed. 
(1) (1864) W. R. Gap. No. Act X. Rul. 42. 
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PRIVY COUNCIL. 
PRESENT ; Lord Atkin, Lord Thankerton and Sir Sidney Rowlatt. 
ELVIRA RODRIGUES SIQUEIRA 
y. 
GONDICALO HYPOLITO CONSTANCIO NORONHA. 
{On APPEAL FROM THE COURT OF APPEAL FOR EASTERN AFRICA | 


Account stated, wht is. 

There are two forms of account stated. An account stated may only take the 
form of a mere acknowledgment of a dzbt, and in those circumstances, though it 
amounts toa promise and the existence of a debt may be inferred, that can be 
rebutted, and it may very well turn out that there is no real debt at all, and in 
those circumstances thera would be no consideration and no binding promise. 
There is another form of account stated which isa very usual form as between 
merchants in business ia which the account stated is an account which contains 
entries on both sides, and in which the parties who have stated the account- 
between them have agreed that the item; on one side should be set against the 
items upon the other side and the balance only should be paid ; the items on the 
smaller side are sst off and deemed to be paid by the items on the larger side, 
and there is a promise for good consideration to pay the balance arising from the 
fact that the items have been so set off and paid in the way described. | 


Privy Council Appeal No. 48 of 1933 froma judgment of the 
Court of Appeal for Eastern Africa varying a judgment given in the 
Supreme Court of Kenya, by Defendant. 


J. E. Singleton, K, C. and Lawrence Tooth for the Appellant. 
Raymond Evershed, K. C. and T. Mathew for the Respondent. 
The judgmant of their Lordships was delivered by 


Lord Atkin :—Their Lordships do not think it necessary to 
hear Counsel for the respon dent. 


This is an appeal from a judgment of the Court of Appeal for- 
Eastern Africa varying a judgment givenin the Supreme -Court of 
Kenya by the then Chief Justice, Sir Jacob Barth. They varied the 
judgment by increasing the amount due. 

. The claim of the plaintiff arises in these circumstances. It 
appears that before and up to1gr1a Mr. Siqueira carried on the 
business of a general store in Nairobi. In that year he died, 
leaving as his widow the present appellant, Mrs. Siqueira. Mrs, 
Siqueira does not seem to have taken an active part in the conduct 
of the business, and from 1913 it seems to have been conducted 
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up to the year 1922 by her brother, the second defendant, Mr, 
Rodiizues, under a power of attorney, granted by the lady. 

The plaintiff, Noronha, had been carrying on business before 
1913 elsewhere, and in 1931 he joined this business and worked 
under Rodrigues, who happened to be bis brother-in-law, 
Rodrigues bein, as stated, the brother of Mrs, Siqueira, and the 
plaintiff being a cousin of the lady and of Rodrigues as well as 
his brothez-in-liw. He was employed continuously in the 
business from 1913 to the beginning of 1928, except for a short 
absence in Indi: at one time. During the whole of the time, 
the plaintifs salary had never been definitely settled. There 
seems to have been a sort of understanding that he should get 
something, not less than what he had been getting before, which 
was 150 rupees per month, and commission; but the exact 
extent of the salary never was settled during the whole time 
that he was there. The business went on in the ordinary way, 
except that in 1922 Rodrigues became a partner, until, in 1930, 
the business was wound up. 

- In January, 1928, the plaintiff left his employment by agree- 
ment and went of to India to better himself, and itis plain from 
the evidence that, before he went, he asked Rodrigues for a 
statement of his account, and Rodrigues promged to send it, and 
in due course he sent it, 

During the whole of this period the plaintif had been making 
drawings of different amounts from the cash of the business, 
which he had entered in the books which he kept, or which he had 
caused to be entered in the books, in some cases by a subordinate. 
The accounts showed drawings for his own purposes, and in 
some cases he had provided cash for the purposes of Mrs, Siqueira 
in respect of some passage money which had been paid on her 
account, At any rate, at the time he left there were in the 
books of the business statements of certain drawings, and there: 
were no credits inthe books for salary at all, because the salary 
had never been fixed by the employer, 


Eventually, in March, 1928, Rodrigues, who was then, 
and had been for a long time, the managing partner, sent the 
document which isto be found at page 6 of the record. It is. 
headel; “In Account with B. C. Siqueira, Nairobi and Mombasa, ” 
and is dated March 27th, 1928. It begins: “By Balance due on 
31st December, 1921,” 26,000 odd shillings, It then states 
accounts for the ensuing six years, entering debits during the- 
years in one -instance of 53162 shillings, and silary and other. 
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credits 9,968 shillings. Then 1923: “To total cebits for the 
year, 5,818 shillings,” and “By salary for the year and refund 
of passage, 4,914 shillings.” It proceeds in that way to deal 
with the debits, which vary each year: 1,315 shillings; 1,350 
shillings ; 773 shillings; and the last year, 3,014 shillings. The 
last year also contains as a credit item “By Salary and Bonus 
for the year, 4,700 shillings,” which is the amount to credit in 
each year. It ends ‘‘ By Balance in your favour on 31-12-27, 
42,458 84.” On that document Mr. Rodrigues put two stamps 
of 10 cents. each, which appear to have no real legal signi- 
ficance, or revenue significance as far as one can see, and over the 
stamps he signed: “For and on behalf of B. C. Siqueira "which 
is the firm’s name—“ B, A, Rodrigues, Managing Partner.” 


Upon that document the plaintif sued, representing it as 
an account stated, and their Lordships have no doubt that is 
the substance of the claim. 


When the claim was brought forward there was an attack 
made upon it in the first instance on the ground that the settlement 
had been collusive between Rodrigues and the plaintiff. The 
trial Judge negatived that. There was no evidence to support it, 
and the case comes before their Lordships as one in which there 
were genuine business relations between the parties and a genuine 
settlement. 


The next matter that was sought to be said against the 
account was that Rodrigues had no authority to settle such an 
account as this, The learned Judges have held in favour of 
Rodrigues that he had such authority, and it appears to their 
Lordships quite plain from the nature of the case that Rodrigues 
was the one person who could have settled it; he was the one 
person who had the adequate knowledge, and it was quite within 
the ordinary and regular course of the business that he should 
settle an outstanding account of this kind with one of the servants 
of the business, Their Lordships therefore find it unnecessary 
to say anything further on the question of authority. 


Now, when the Courts came to deal with this matter they 
appear, as it seems to their Lordships, somewhat unfortunately, 
to have been asked to deal with the matter upon the footing that 
this, which was alleged to be an account stated, amounted to an 
implied promise to pay without consideration, and, having got 
that in mind, they then began to consider questions that arise 
under the Indian Contract Act and the Indian Limitation Act, 
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which are applied to Kenya by appropriate Orders in Council, 
waich it is unnecessary to deal with here. 

The account itself goes back to the whole of the period from 
1913, and it obviously relates to items and transactions which 
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happened long before the period of three years, which is the Gondicalo Hypolito 


appropriate period of limitation for simple contracts, or contracts 
for service under the Indian Limitation Act. 

There was an. argument put before the learned Judges that 
this wis an acknowledgment under the Limitation Act. The 
acknowledgment has to be made during the period of- limitation, 
and the question might have arisen as to whether or not this was 
or was not an acknowl edgment within the meaning of the Act. 

Then the matter was thought to be disposed of by the terms 
of Section 25 of the Indian Contract Act. That section deals 
only with the question of promises made without consideration. 
The relevant part of that Act provides that an agreement when 
made without consideration, is void unless it is expressed in 
writing ; but it says by sub-section 3: “ unless it is a promise, 
made in writing and signed by the person to be charged therewith, 
or by his agent generally or specifically authorised in that behalf 
to pay wholly or in part a debt of which the creditor might have 
enforced payment but for the law for the limitation of suits.” 
An interesting argument was addressed to the Courts there, and 
would probably have been addressed to their Lordships by 
Mr, Evershed, if it had not turned out to be unnecessary, to the 
effect that the promise wh ich is by law impliei from an account 
stated, even though the account is stated in writing, is not a 
promise made in writing, and therefore such a promise would not 
be one which would come within sub-section 3. 


In the opinion of their Lordships this question does not arise 
because it appeirs to them reasonably plain that, in this particular 
case, the account stated is in fact an account from which there 
arises a promise mide for good consideration to pay the balance 
shown in the account. Their Lordsbips think that what has 
been forgotten is that there are two forms of account stated. An 
account stated may only take the form of a niere acknowledgment 
ofadebt, and in those circumstances, though itis quite true it 
amounts to a promise and the existence of a debt may be inferred, 
that can be rebutted, and it may very well turn out that there is 
no real debt at all, and in those circumstances there would be no 
consideration and no binding promise. But on the other hand, 
there is another form of account stated which is a very usual 
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. piling form as between merchants in business in which the account 
1934. stated is an account which contains-entries on both sides, and in 
Elvira Rodrigues which the parties who have stated thé account between them 
Siqueira have agreed that the items oh one side should be set against the 


"Gondidalo Hypolito items upon the other side and the balance only should be paid; 
Cohstancio Noronha. the itéms on the smaller side are set off and deemed to be paid 
Lord Atkin, by the items on the larger side, and there is a promise for good 
consideration to pay the balance arising from the fact that the 
items. have been so set off and paid in the way described, 
Probably the best authority for that definition on an account 
stated is that which was selécted by Viscount Cave in the case 
of Camillo Tank Steamship Company Limited v, Alexandria 
Enginering Works (1), which was in the year 1921, although the 
account in that case was not an account of the nature described 
because it was merely a repairer’s account with the items probably 
only on one side. Viscount Cave, in dealing with the various 
desctiptioris in law of an account stated goes on to cite this passage 
at page 143 :— j 
“ There is`a second kind of account stated where the account 
“contains items both of credit and debit, and the figures on both 
‘sidés aré adjusted between thé parties and a balance struck. This 
is called by Mr. Justice Blackburn, in Laycock v. Fickles (2), ‘a 
real account stated,’ and he describes it as follows: ‘There is a 
real. account stated, called in old law an siwil computassent— 
that is to say, when several items of claim are brought into 
account on either side, and, being set against one another, a 
balaricé is struck, ani the consideration for the payment of 
the balancé is the discharge of the items on each side. It 
is then the same as if each item was paid and a discharge 
given for each, and in consideration of that discharge the balance 
was agreed to be due. It is not necessary, in order to make 
out a real account stated, that the debts should be debts zz 
presenti, or that they should be legal debts, I think equitable 
claims might be brought into account, and I am not certain that a 
moral obligation is not sufficient. Itisto te taken as ifthe sums 
had been really paid dow non each side, and the balance is recover- 
able as if money had been really takenin satisfaction; subject to 
this, that where some of the items are such that, if they had been 
actually paid, the party paying them would have been able to 


(1) (1981) 38 T. L. R. 194. ° 
(2) 4B. &. S. 497. 
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recover them back ason a failure of consideration, the account Prci 
stated would be invalidated.’ ” 1934. - 
By that must os meant, in view of many subsequent authori- Elvira Rodrigues 
ties, would ba invalidated to the extent of those items which are Siqueira 


objected to on that footing. Although Mr. Justice Blackburn Gondicalo Hy polite 
does not, in fact, deal with debts which dre barred by the statute Constancio Norenha, 
of limitation, yet he says it is not necessary that the debts should Zord Atkin, F. 
be in presenti or that they should be legal debts. That is borne A 
out by the fact, as is shown by the case of Ashby v. James (1), 
that though some of the items in the account are items which 
would have been barred by the statute of limitation, yet they are 
similarly deemed to have been paid. That was the precise position 
in Ashby v, James (1). 
In these circumstances this seems to their Lordships to be 
precisely the kind of account stated which was mentioned by 
Mr. Justice Blackburn, Here is an account which has been running 
over a period of about fifteen years, the remuneration has never 
been fixed ; apparently the parties expected, though there was no 
legal bargain to that effect, that the remuneration should include 
the consideration of commission or share of the profits, ora bonus 
based upon the profits. Salary had never been quantified at all, a 
_ and, more than that, the items of debits had never been agreed 
atall. So that at this particular time, when the employment had 
just ceased and when theex-servant desired to 1eceive his proper 
remuneration for the whole of that period, it was open to the 
employer to investigate each and allof the items that appeared - 
in the books to determine for himself what the remuneration 
should be, and certainly to determine so as to bind the other 
side what his share of the profits, if any, should be. That was 
done. The min writes an account which was demanded bythe - 
servant for the express purpose of knowing what sum he would 
be entitled to get and which, it seems to ‘their Lordships, was 
stated by the managing partner of the business, for the sole 
purpose of enabling the servant to know what his final remunera- 
tion was to be. To make quite clear that it was intended to 
express something in the nature of an obligation he authenticated 
the document-~and that can be tte only effect of tbat particular 
part of the transaction—~vy writing his signature over two ro-cent. 
stamps. 
In their Lordships’ view, that was a plain case of a promise 
made to pay the balanze for a good consideration. One cannot 
(1) 11 M. & W. 542,- 
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a help thinking that if an account slated in those circumstances 
1934. did not give rise in Kenyato the pro mise to pay, and fora good 


Elvira Rodrigues CONSideration, Kenya would be certainly without one of the most 
eee ordinary business facilities which has been common to everybody 
Gondicalo “Hy polito who carries on business under any system which incorporates any of 

oe Neon: the ordinary principles of English contract law. 
Lord Atkin, F. For these reasons, it appears to their Lordships that the decision 
ee of the Court of Appeal was quite correct, though perhaps for 
different reasons from those which commended themselves to the 

members of the Court, 

' Their Lordships will humbly advise “His Majesty that this 
appeal should be dismissed, and appellant must pay the costs of 
the appeal. 

H. S. Z. Potak & Co.: Solicitors for the Appellant. 
Charles Russell & Co. » Solicitors for the Respondent. 


A, T, M. Appeal dismissed. 
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aa Cross-decrees, executian of, simultaneously in the same Court--Decree-holder 
for the larger amount, tf entstled to set off—Assienea of decree—Civil 
Procedure Code (Act V of 1908), Order 31 rule 18, applicability of. 


i When there are two cross-decrees pending for execution in the same Court 
al the same time, the decree-holder for the larger sum is entitled to set off the 
amount of decree for the smaller sum and Order 21 rule 18 cf the Code 
°€ Civil Procedure is applicable to such cases. 

Appeal by the Judgment- debtor. 

. Application under section 47, Code of Civil Procedure. 

The material facts appear from the judgment. 

Mr. Abul Hossain for the Appellant. 

Mr. Stiendra Nath Basu (Sr) for the Réspondent. 

C. A. FV, 

“Appeal from Appellate Order No 206 cf 19933, against the order of S. K. 
Ganguli Esq. District Judge of Khulna, dated the 6th March, 1933, reversing 
that of Babu Phanindra Nath Mitra, Subordinate Judge, Khulna, dated the 21st 

: November, 1931. 


A) 
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The judgment of the Court was as follows c 

This isan appeal against an order of the District Judge of 
Khulna setting aside the dismissal of an execution case and 
directing the Court of first instance to proceed with the case. 
The application for execution was filed by the purchaser of the 
decree under Order 21,,rule 16. The judgment-debtor filed an 
objection under Section 47, Code of Civil Procedure and conten- 
ded that the purchase was a sham and paper transaction and the 
purchaser had no right to put the decree into execution because 
the judgment-debtor had got a cross-decree for a larger sum 
against the transferor decree-holder. The trial Court held that 
under the provisions of Section 49 and Order 21 rule 18, Code 
of Civil Procedure a decree for a less amount could not be 
executed even by a purchaser of the decree. He also mentioned 
that on the evidence he was not satisfied that the alleged purchase 
by the applicant was a bonafide one for considération. The 
learned District Judge has held that “Order 21 rule 18 merely 
lays down the manner of disposal of two execution cases arising 


out of cross-decrees for the payment of two different sums of. 


money; and it does not furnish any law for the dismissal of an 
execution case arising out of a money decree, if a cross-decree 
ofa higher amount might be existing against the applicant and 
ig under execution from before for the whole amount.” As in 
this case, he held, the two decrees were not under execution in 
the same Court at the same time it was nota case of set off and 
therefore the decree for the smaller amount which was under 
consideration should be executed. He also states that he is 
unable to uphold the finding of the Court of first instance that the 
assignee of the decree was nota bonafide purchaser for consideration 
having regard to the manner in which it has been arrived at without 
' a proper discussion of the evidence on the point. Accordingly 
he set aside the order of dismissal of the execution case. 

The decree in question is that in the execution case No. 88 
the sale of the sane took place on the 12th of August, 1930. 
The execution case was registered on the 27th April, 19317, and 
the objction under section 47 with which we are dealing was filed 
on the r1th July, 1931. The execution case for a larger amount, 
namely, case No, 224 was started on the r8th of July, 1930, the 
date of the original decree having been zsth November, 1924 
(the other decree being dated the rst of June, 1925,) and in 
execution of the decree the sale took place on the 15th of 
December 1930. An application was, made to set aside the sale 
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on the 14th June, 193r, and on the 26th August, 1937, the sale 
was set aside. On the 18th April, 1932 the second sale took place 
on the 15th December, 1932, the sale of lot No. 1 was confirmed 
and on the zoth of January, 1933, a writ for the delivery of 
possession was issued. It is to be noted that the decree in 
execution case No 88 was in existence at the time when the 
execution case No. 224 was started. It isclear from the record 
that the assignor of the decree in execution case No. 88 was fully 


‘aware at the time when he assigned the decree of the execution 


case pending against him and it was open to him in that case to 
put forward a prayer for set off. It is true that it was the duty 
of the decree-holder to mention in his application for execution 
the fact that there was a cross-decree against him but there does 


not seem to be, any reason why when the Court became aware 


of the fact that there were two execution cases pending’ before 
it at the same time there should not bea set off under Order ar, 
rule 18. Under clause 2 of that rule the rule applies in the case 
of an assignee and though at the time the execution case was 
filed by the assignee the sale in execution of the decree in the 
case No. 224 had not been set aside still at the time when the 
objection under Section 47 was filed there was an application 
to set aside the sale and before this objection was disposed of 
the sale had been set aside and therefore the execution case 
No. 224-was pending simultaneously with case No. 88. In these 
circumstances the conditions requisite for the application of 
Order 21, rule 18 were present in this case—there were two 
decrees pending for execution in the same Court at the same 
time. Under the circumstances the decree-holder in the case 
No. 224 was entitled to set off. 

As to the bonafides of the assignment the probablities are 
entirely against the assignor. The assignor was perfectly aware 
at the time of the assignment that- this judgment-debtor hada 
decree for a much larger amount pending against him for execu- 
tion and instead of claiming set off ne mace the assignment to 
the assignee. I think there is no reason to question the finding 
of the trial Court that the assignment was not bonafide. 

Under the circumstances the objection under section 47 
should be allowed and the order of the‘trial Court should be 
restored. 

We make no order as to costs of this appeal. 


Py Ri Appeal allowed. 


HIGH COURT, 


APPEAL FROM ORIG NAL CIVIL. 


Before Mr. Justice L W. J. Costello, and Mr. Justice J. Lort 
Wiliams. 


PROBODH KUMAR DAS 
D. 
GILLANDERS ARBUTHNOT AND Co’. 


Surety—Liability of—Contract Act (JX of 1872), Sec 141—Nen-execution of 
mortgage at the time when suretyship is entered into—Vartarion of contract 
—Transfer of Property Act (IV. of 1852), See. 55 


A mortgage which was nct executed at the time when the contract of surety- 
ship was entered into, is nota securily which came within the provisions of 
section 141 of the Contract Act and a surety is not entitled to 1aise in his defence 
that he was discharged by reason of the vendor. not having executed a con- 


veyance and obtained a mortgage of the property according to the terms of 
agreement. i 


Vou LIX.) | 


As plaintiffs specifically agreed by clause of the agreement to convey the 
property to the buyer or his nominee assoon after he had made payment of 
the first sum of Rs, 15000 as their solicitors could reasdnably arrange, the 
buyer was not under any liability to tender to the seller a proper draft con- 
veyance before the time and section sg of the Transfer of Property Act has 
no application, i 

Held that it was not permissible for the vendots plaintiffs to call upon the 
guarantor to pay any sum under his guarantee in face of the fact that they failed 
to carry out the most important term of their contract, namely to convey the 
property to the purchaser. 


That the guarantor was also not liab‘e as in the circumstances of the case there 
was a variation of the terms of the contract of which the guarantor guaranteed 
due performance by the principal debtor. 


Appeal by the Defendant. 

Suit by vendor, claiming Rs. 71000 odd on the defendant’s 
guarantee. 

The meterial facts appear from the judgment. 

Messrs. L. P. E. Pugh, S. N. Banerji, P. P. Muksrji, N. C. 
Chatterjee, K. Basu, A. C. Chatterjee for the Appellant. 

Messrs. S. M. Bose, R. Westmacott and K. B. Bise for the 
Respondents. 

The following judgments were del-vered : 

Lort-Williams, J: This is an appeal from a judgment of 
Mr. Justice Buckland arising out of a suit upon a contract of sale 
of a tea garden. 


*Appeal from Original Decree No. 105 of 1933, against the decision of Mr. 
Justice Buckland. 
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It appears that some time in August, 1931, one S. N. 
Roy approached Messrs. Gullanders Arbuthnot & Co., with 
an offer to purchase from them the Kaiyacherra Tea Estate 
as per description given by them. The terms upon which he 
offered to purchase were contained in a letter dated the roth 
August, 1931. He added as postcript to his letter that Mr. P. K, 
Das the present appellant, was agreeable to stand as guarantor. 
Subsequent to that letter there were certain discussions between 
the parties, and an amended offer was madeand on the 3oth 
September, 1931, Messrs. Gillanders Arbuthnot & Co. wrote, say- 
ing that they could not accept the amended offer immediately, and 
asked Roy to leave it open till the 7th October. 

On the 8th October, the Company wrote accepting the offer 
contained in the letter of the roth August subject to modification 
which had been arranged verbally regarding the payment of the 
purchase money. The contract provided, inter alia, that the pro- 
perty should be sold free from all sorts of charges and encumbrances, 
and that the purchase price should be Rs. 85,000 of which Rs. 
15,000 were to be paid on the date of delivery of possession Rs. 


' 10,000 before the 31st January, 1932, and the balance Rs. 60,000 


in three equal instalments spread over three years. A promissory 
note was to be given for the balance of the purchase price for 
Rs. 70,000 with interest thereon payable on demand and upon any 
default in the punctual payment of any of the instalments, the 
vendors were to be at liberty -to enforce payment on the promis- 
sory note for the whole amount then outstanding. The amount 
was to be further secured by way of equitable mortgage by deposit 
of title deeds or by a legal mortgage. The purchase was to take 
effect from the roth October, 1931, the date of the execution of 
the document and possession was to be given on the 16th October 
1931 when the purchaser would make the first payment of 
Rs. 15,000, i 

Then follows the condition which has become of some impor- 
tance in view of .what subsequently happened. Clause 4 of the 
agreement provides that “the tea manufactured in the garden till 
then and in stock in the -garden on the date of possession shall 
also be delivered to me atthe time except such stock as has 
previously been sold amounting to as I understand about 2s 
maunds” ‘Till then’ obviously meant up to the 16th October, 1931 
when possession was to be given, 

Clause 5 provides that Messrs. Gillanders Arbuthnot & Co. 
would have the property conveyed to the purchaser or his nominee 
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aS soon after he had mide ‘payment of the first sum of Rs. 15,000 
as Messrs, Gillaniers’ Solicitors could reasonably arrange,” and 
the conveyance was to contain the usual form of receipt for the 
whole of the purchase money, although, in fact, the purchaser 
would only have paid a sum of Rs, 15,000. The balance Rs. 
70,030 was to carry interest, and together with the interest was 
to be first mortgage on the Kaiyacherra Tea Estate, which the 
purchaser was to execute. The cost of stamp duty and registra- 
tion fee in relation to the conveyance and mortgage were to be 
paid by the purchaser in addition to the price of the property. 

The terms of Mr. Das’ guarantee, which was written at the 
foot of this contract were as follows: “I hereby agree to stand 
guarantor for the due performance by Mr. S. N. Roy of the under- 
taking set forth above, and I agree to pay the amount outstanding 
on account of principal and interest immediately on being called 
upon by youto do so if you do not receive payments from Mr, 
S. N. Roy according to the above letter and without your first 
being required to take legal action for the recovery of the amount 
due from Mr. S, N. Roy”. 

The initial sum of Rs. 15,000 was paid by the purchaser and 
possession was given on or about the 16th October, 1931. Default 


was made in payment of part of the instalment of Rs. 10,000 due 


on the 3rst January, 1932. 


On the 2tst October, 1931, 7. ¢., five days after taking posses- 
sion, Roy wrote to Messrs, Gillanders, inter alia, as follows: “The 
despatch of an Invoice of 179 Chests of Tea was taken in hand by 
your late Manager. This has been taken over by myself as 
excluding 24 Chests herein they were all packed subsequent to 
the roth October, the date of my purchase and they all are under 
the terms of purchase of my properly. Again 606 Chests were des- 
patched from the Garden between 28th September to the 7th 
October, and these Teas are on their way to Calcutta, and they 
also are, under the terms of purchase mine, I, accordingly beg to 
request you to hand over the Chests to - the Bhawanipur Banking 
Corporation Ltd, after duly endorsing the Invoices. We also 
understand that 96 Mds. of Teas are lying unsold with Messrs. 
Bullock Bros & Co. Please direct Messrs Bullock Bros, & Co. to 
send the sale proc eeds of the same to my Bankers Messrs, Bhawani- 
pur Banking Corporation Ltd.” 

On the 24th October Messrs, Gillanders wrote as follows: 
We do not agree with your contention regarding the Tea des- 
patched by the Receiver and regret, therefore, that we cannot 
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comply with your requests. The terms of the purchase were that 
only the Tea remaining Tapa REN at the Factory on the date of 


Probodh Kumar Das sale should be delivered to you”. 
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Subsequently various interviews took place between Roy and 
Messrs. Gillanders with the object of trying to settle this dispute, 
and on the gth December Mr. Roy wrote a letter marked ‘without 
prejudice’, referring to an interview he had with Messrs. Gillanders 
on the 8th December, and submitting proposals for an amicable 
settlement of the dispute. He said either that they should make 
over to him all Tea of the Kaiyachetra Garden, 12,000 lbs. of which 
must be given free of charge and the balance be supplied at its the 
then price. He stated that he made this proposal without prejudice 
to his legal rizhts. 


Subsequently, Messrs. Gilanders saai a draft letter for 
the signature of Roy, and tbis'was signed by him on thè zoth 
January, 1932. In this letter he referred to the previous letter 
and interview, and asked the Company if they would sell him 
400 Mds. of Kaiyacherra Tea then in Calcutta, at the price of 4as. 
per pound -packed in garden chests. If they were prepared to 
sell that quantity of tea on the terms proposed, he would give up 
all claims in respect of the tea purchased by him under the con- 
tract dated the 8th October, 1931, and would admit that Messrs. 
Gillanders had performed the contract in full so far as the ques- 
tion of the sale of manufactured tea was concerned. Messrs. 
Gillanders replied on the same day saying that they were prepared 
to sell him 400 Mds. ofeKaiyacherra Tea at 42s. per Ib, and they 
confirmed that all disputes under the contract of the 8th October, 
1931, were now settled and that Roy had no further claim against 
them in respect of tea alleged to have been purchased by him. 

The reason for this dispate appears to be, that between the 
date when Roy first made his offerin August 1931 andthe date 
when possession was given on the 16th of October, 1931, Messrs, 
Gillanders, through their Receiver or Manager, had sold off a 


“considerable amount of tea from the estate. Roy apparently took 


up the position that this tea belonged to him. Messrs Gillanders 
pointed to the specific terms of the agreement to which I have 
already referred, which provided that the tea manufactured in the 
garden up to the 16th October, and the stock in the garden on 
the. date of possession was to belong to the purchaser except 
such stock as had been already sold prior to the date of purchase. 

It seems clear that Roy’s contention about the 606 chests 
despatched between the 28th September and the 7th October was 
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not justified: On the other hand, it is clear that Messrs: Gillan- ses 
ders’ statement in their letter of the 24th of October that he was] 19347 


only entitled to tea remaining unpacked at the factory on the Probodh Kumar Das? 
date of the sale, was also incorrect and not in accordance with the 
terms of the contract. Roys contention in his letter of the 21st. 
October, with regard to 3179 chests was that this was packed tea Lort-Williams, $. 
lying in the garden but packed subsequent to the rgth of October: os 
Messrs. Gillanders’ letter of the 24th of October shows, that they 
were disputing his right to any packed tea lying in the garden’ 
Which had been packed prior to the 16th October, and were con~’ 
tending that he was only entitled to tea which remained unpacked’ 
up to that date. ; | 

Subsequently, Messrs. Orr, Dignam & Co. the Solicitors of 
Messrs. Gillanders, sent the drafts of the conveyance and mort- 
gage referred to in the agreement for the approval of Roy. This 
they did for the first time on the 23rd December, 1931, which 
was more than two months after delivery of possession. It appears 
from further correspondence between the parties that the vendors 
and their solicitors were pressing Roy not only to pay the sub” 
sequent instalment of Rs, 10,000, but to return the drafts of the 
conveyance and mortgage duly approved by him and by Mr. Das. 
Roy then began making ezcuses for his failure to pay his first 
instalment on the due date, and explained his failure to return the 
draft conveyance and mortgage by saying that the mortgage was 
an unnecessary expense and that an equitable mortgage by 
deposit of title deeds would be sufficient. THe result was that 
Messrs. Gillanders wrote to Mr. Das on the rst February, 1932, 
informing him that Roy had paid only Rs. 2,000 out of the second sa 
instalment of Rs. 10,000 and that they called upon him as guaran- 
tor to pay the balance, and on the 18th of May Messrs. ‘Orr, 
Dignam & Co., threatened Mr. Das with proceedings unless he 
paid in terms of his guarantee a sum of Rs. 68,000, being the 
balance of the principal due, and also a sum of Rs. 2965 odd for 
interest. | 

On failure of Mr. Das to make any payment, Messrs.’ Gillan- 
ders instituted the present suit, in which they set out the agree- 
ment to which I have referred, and claimed asum of Rs. 71,009 
odd on the defendant’s guarantee. 

In his written statement, it was contended that the execution 
of the necessary conveyance, and the taking of the mortgage from 
the purchaser, were conditions precedent to his guarantee becoming 
éffective ; further, that tea had -nof Been delivered to the purchaser 
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according to the terms of the agreement to the extent of: 735 Mds. 
of, the estimated value of Rs. 15,000 and that, without the con- 
sent. of the defendant, the plaintiffs had varied and altered the 
terms and conditions of sale and entered into fresh terms with the 
purchaser. 

The suit coming on for hearing before Mr. Justice Buckland 
the following issues were settled: (1) Is the surety discharged 
by,reason of the plaintif not having executed a conveyance and 
obtained a mortgage of the property? (2) is the defendant dis- 
charged by the arrangement with Roy as to the tea in variation 
ofthe terms? (3) Did the plaintiff firm represent to the defen- 
dant that they were full owners of the property? If so, can they 
sue on the guarantee? and (4) Did the plaintiff fail to 
deliver 735 maunds of tea when possession of the property was 
given to the purchaser? And if so, did such failure discharge. the 
guarantor ? 

The third issue about representation was not proceeded with. 
With regard to the issue about the conveyance, the learned Judge 
came to the conclusion that there was not express stipulation in the 
contract, that the execution of the conveyance and mortgage 
should be a condition precedent to the defendant’s guarantee 
becoming effective. With regard to the mortgage, the learned 
Judge, quite properly, held that Section 141 of the Contract Act ` 
provides that a surety is entitled only to the benefit of any security 
which the creditor has against the principal debtor at the time 
when the contract of suretyship is entered into. Therefore, this 
mortage was not a secutity which came within the provisions of 
Section 141, and the defendant was not entitled to raise this matter 
in defence, 

With regard’ to the question about non-delivery of tea, the lear- 
ned Judge said that at first he was disposed to think that there 
had been a variation, and that it was clear that if there had been 
a variation, the defendant was discharged from his guarantee. 
But, in the end he came to the conclusion that there was nothing 
to show that the tea which the parties were disputing about at 
the end of the year 1931, was tea within the terms of the contract, 
and that as the evidence stood, it was consistent with the view 
that the parties were disputing about tea which was altogether 
outside the contract, which Roy claimed as being within the terms, 
but which Messrs, Gillanders contended, formed no part of the 
subject-matter of the contract. That being the position the learned 
Judge held that the, onus was upon the defendant to establish 
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“that the partiés were disputing about tea which formed the subject- 
matter of the contract, and in the absence of any such evidence, he 
decided that issue against the defendant. 

During the hearing of this appeal, it was contended on behalf 
of the defendant that Messrs. Gillanders were no longer in-a posi- 
tion to convey the property because they had entered into a 
contract to sell the property to another party and had received 
payment of the purchase price of Rs. 25,000. In order to clear 
up this point, affidavits were put in by both sides, and it appears 
that such is the fact. It was contended on behalf of Messrs. 
Gillanders that they are still ina positión to convey the’ property 
to Roy or the defendant, because they have not yet executed any 
registered document conveying this property to the proposéd 
purchaser. | 

On the issue raised about the conveyance, it was contended'én 
their behalf that because under Section 55 ‘of the ‘Transfer ‘of 
Property Act, it is the duty of the buyer to tender to the’seller'a 
proper draft conveyance and because Roy failed to do'this, thére- 
fore Messrs. Gillanders were absolved from any responsiblity ‘in 
the matter either towards Roy or the defendant. Section ‘55 
provides that the conditions therein mentioned ‘shall apply'in the 
absence of a contract to the contrary. ln my Opinion, the pregént 
contract did not come within the provisions of that section. Messrs. 
‘Gillanders specifically agreed by Clause 5 of the contract to convey 
the property to Roy or his nominee, as soon after he bad made 
payment of the first sum of Rs. 15,000 as their solicitors could 
resonably arrange. 

The defendant contended, and I think rightly, that the plaintiffs 
have failed to perform this term of the contract, and that-tntil 
they do so, they cannot be heard to contend that he i$ liable-to 
them upon his guarantee. This was not an insignificant têrm 
of the contract, but probably the most important condition’which 
‘the contraét contained, and it was the very basis of ‘the contract. 
‘Messrs. Gillanders say that they have done all that théy canlin 
the matter and therefore must not be prejudiced because-of their 
failure to convey. In my opinion, this contention is hot correct. 
‘It may be that they have been unfortunate owing to the way thirigs 
have turned out. But the answer to the contention is that/they 
ought to have foreséen that the purchasér might~fiot’ only -‘faillto 
perform the contract by paymént but might “delay -matters:by-pir- 
posely omitting to tender a draft conveyance. For such matters 
they should have provided ‘spécificdlly ih ‘the‘céntfict: /Morebver, 
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“in face of -the difficulty which they found themselves in, there was 


‘nothing to prevent them conveying this property to Roy without 
Waiting for any tender by him of a draft conveyance. If they had 
done so, it would have prevented the defendant from raising the 
contention that they had failed to perform the most important 
part of their contract. This being the position, probably the delay 
of two months in tendering the draft conveyance to Roy becomes 
of less importance, though it is questionable whether delay for 


so long was a proper performance of the contract contained in 
_ Clause 5. 


Further it is clear that the plaintiff company have complicated 


. matters considerably. They have entered into a contract of sale 


of this very property to another party and have accepted payment 
therefor. It might be possible by arrangement. with this party 


-and by executing various other legal documents, to place both 


the ` purchaser and the guarantor in the same position as 


, they would have been, if these transactions had not taken 


place. Whether that be so or not, such a position was never 


. contemplated by the parties when they entered into the present 
„contract. 


In my opinion it is not permissible for the plaintiffs to call 


„upon the guarantor to pay any sum under his guarantee in face 
„Ofthe fact that they have failed up to this very moment to carry 


out the most important term of their contract, namely to 
convey the property to the purchaser within the provisions of 
Clause 5. | 

On the second point about variation, it is clear that in the letter 
of the 21st October, 1931, Roy was claiming 179 chests of tea to 
which I have already referred, and that in their letter of the 24th 
October, 1931,,. Messrs Gillanders were contending that he had 
no right to this tea under the contract because it was packed tea 
whereas he was only entitled to tea which was unpacked at the 
time of delivery of possession. Therefore this tea was part of the 
subject-matter of the dispute which was subsequently settled in 
the way which I have already described, that is to say, instead 
of the tea which Roy claimed in his letter of the 21st October, 
3931, he got something altogether different namely the tea men- 
fioned in the subsequent letters of the zoth January, 1932. 
(Gheretora there has been a variation of the terms of the 
contract of which the defendant guaranteed due performance by 
Roy, : ar er ae = = 
For both -these reasons the plaintiff company must fail in 
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their suit with the result that the decree must -be set aside and Svis; . 
this appeal must be allowed with costs here and below. : 1934. 
Costello, J: I agree. Probodh Kumar Das 
H, C. Banerjee & Co, Attorneys for the Appellant. Gillanders Arbuthnot 
Q. 


Orr, Dignam & Co. Attorneys for the Respondents. 
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ORIGINAL CIVIL. 
Before Mr. Justice P. L. Buckland. 
Y. . 1933. 
anal, Dra 
KHETRA PAL BHATTACHERJEE AND ANOTARR* Pecenbar 5: 


Surety—Debt contracted by son—Father willing to help his son— Payment on 
one occasion by father—Inference. 


Simply because the father was willing to help his son, it cannot be infeired 
that he was prepared to be guarantee ; it cannot also be inferred from the fact 
that the father paid on one occasion certain sum to the creditor to help his 
SON» 


Suit for recovery of amount due on two promissory notes. 

The material facts appear from the judgment. 

Mr. S. C, Chatterjee with Mr. K. C.Bose for the Plaintiff. 

Mr, Isaacs with Mr. S, R. Das Gupta for the Surety Defendant. 


The following judgm ent was delivered : Drinos" 





The plaintiff sues in this case to recover the sum of Rs. 2,369-6 
‘as for principal and interest due on two promissory notes dated the 
16th July, 1931, executed by the defendant Khetra Pal Bhatta- 
‘cherjee in his favour. In addition to Khetra Pal Bhattacherjee, 
he also sues Rai Babadur Manindra Nath Bhattacherjee the father 
of Khetra Pal Bhattacherjee as guarantor. 


*Original.Civil Suit No. 339 of 1933. 
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iiss The defendant Khetra Pal Bhattacherjee has not put in any 
1933. defence or appeared at the hearing. There will be a decree 


against him for the sum claimed with costs'and interest on’ 
eure ae ia judgment at six rercent. 
cherjee. The defendent Rai Bahadur Monindra Nath, Bhattacharjee 
= denies the guarantee, and that in substance is the only issue in 
the case. 

The plaintifs story in reference to the defendant Manindra 
Nath Bhattacharjee is that on the 31st October, 1932, Khetra Pal 
took him to his father who wanted to look at the promissory 
notes. He looked at them and said: “Dont bring a suit against: 
my son. I will pay you your money” and asked the plaintiff to 
call again on the 3rd November. On the 3rd November the plain- 
tiff called and according to the plaintiff the Rai Bahadur told his 
son to accompany the plaintiff to the house of a Small Cause Court 
pleader, whither they went. Khetra Pal introduced the plaintiff 
to the pleader and Rs. 40 were paid to the plaintiff who gave a 
receipt. On the rath November, the plaintiff heard about the 
insolvency of Lakin one of the jointmakers of the promissory notes 
to whom I have not referred, because the suit has not been brought 
against him. On the 18th November the plaintiff went to 
see the Rai Bahadur and complained that he was not being paid 
regularly. The Rai Bahadur, according to the plaintiff, reassured 
him and asked him to call again on the asth November and on 
that day the plaintiff went to the Rai Bahadur who gave hima 
cheque on the Imperial Bank for Rs. 150, and again told the 
plaintiff to call on him and not to sue his son for the money. 

It appears that shortly thereafter criminal proceedings were 
instituted against the defendant Khetra Pal. The plaintiff went 
again and saw the Rai Bahadur about the 18th or roth January. 
The Rai Bahadur appeared to be very much upset but declined 
to make any further payment. That is the plaintiff’s story. He 
jis supported by the witness Korali Prosad Pathak who appears to 
have been the go-between in this matter. His evidence is that 
he accompanied the plaintiff on all four occasions, the 31st October, 
13th November, 25th November, and 18th January. He does not 
speak to having done anything else in the matter. So far as these 
occasions are concerned there is no substantial discrepancy bet- 
ween the evidence of this witness and that of the plaintiff. The 
Rai Bahadur’s evidence is that he never saw the plaintiff until 
the 25th November, when he heard a noise going on in his house 
and found his son and the plaintiff having “a quarrel'about‘some 
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payment or other. He says that he found his son was in the 
wrong and felt that he ought to help him and for this reason he 
paid Rs. 150. He denies having been in any way responsible 
for Rs, 40 paid earlier in November. He says that his son did 
so himself. He says that he saw the plaintiff again subsequent 
to the 25th November and told him that he was not going to pay 
anything more, because he was never consulted when the money 
was lent to his son and he could not afford to do so. 

These are the two stories in dispute. It is denied by the Rai 
Bahadur that he gave any guarantee. Ordinarily a money-lender 
lending money if he wants a guarantee, asks for a guarantee at 
the time that he gives the loan, and though that would appear to 
be the story which is made in the plaint the story put forward 
here is that the guarantee was given some four months later than 
the loan in order to induce the plaintiff to forbear from suing the 
alleged guarantors son. This case appears to have come out 
for the first time when the plaintiff was in the witness-box. There 
is no letter or other document of any kind referring to any such 
guarantee, There is no “mention of the guarantee in the receipt 
for Rs. 40 If as is, now suggested that the money was paid by 
the guarantor, one might well have expected that the plaintiff 
would have recorded it inthe receipt. It is a strange coincidence 
that the witness Pathak accompanied the plaintiffon each of the 
occasions to which the plaintiff speaks in his evidence. Why did 
he do so? There is no particular reason why Pathak should have 
accompanied him on each occasion and no explanation of- this 
has been forthcoming. The defendant’s story by no means leads 
to the Inference that because the father was willing to help his 
son, therefore the father was prepared to be guarantee and nothing 
of the kind can be inferred from the circumstances that the father 
paid Rs. 150. Had he been a stranger one might have said that 
there was more in it than met the eye but having regard to the 
relations between the two Iam quite prepared to.accept the Rai 
Bahadur’ story in this respect. I am somewhat suspicious of the 
plaintiff and his witness and I accept the evidence of the defen- 
dant in preference to that of the plaintiff and this witness Pathak. 
The result is that the suit against the defendant Rai Bahadur 
Manindra Nath Bhattacharjee will be dismissed with costs. 

H. C. Banerjee: Attorney for Plaintiff, 

A, K. Guha: Attorney for Defendant. 

As Te M. Suit decreed in part. 
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Before Mr. Justice M. C. Ghose. 


ANNADAPROSAD ADAK 
v. 


MIHILAL ADAK AND OTHERS.* 


Dedication, proper, when could be presumed —Debuttsr property, when could be 
transferred. 


Where it appeared that the existing property was the property of the Idol 
and the Idol was duly worshipped, a proper dedication could ba presumed. 


A debutter property can be transferred under certain circumstances viz. (i) 
where such transfer was allowed by custom, (1) where such transfer was made 
by one of the shebaits to a co-shebatt and (iu) wnere all the shebaits com- 
bined to make the transfer to a stranger. 


Appeal by Defendant No. 7. 

Suit for declaration of title of an Idol. 

The material facts appear from the judgment. 
Mr. Hiralal Chakrabarty for the Appellant. 

Mr. Nanda Gopal Banerjee for the Respondents. 
The judgment of the Court was as follows : 


This is an appeal by defendant No. 7 in a suit for declaration of 
the title of san Idol Sridhar Jiu Bistu Thakur and for recovery and 
confirmation of possession. The suit was instituted by one of the 
shebaits making the other shebaits party defendants. The facts 
are not disputed. The property in suit is part of an ancient debutter 
property of the Idol. Umesh Chandra Adak, one of the shebaits, 
in 1921, made a gift of his shebayati rights to defendant No. 1 
who in 1924 transferred the same to defendant No.7. The present 
suit was instituted in 1928. The learned Advocate for the appellant 
urges that (r) the Court below has not decided what kind of 
debutter the property in question is—whether it is an absolute 
debutter or whether it is less complete debutter and that (2) assum- 
ing that the property to be debutter, whether the transfer in this 
case was valid. Now on the question of the kind of dedication to 


* Appeal from Appellate Decree No. 1560 of 1931, against the decree of Jnan 
Chandra Banerjee Esq., Subordinate Judge, 2nd Court, of Hooghly, dated 
the 26th January, 1931, affirming that of Babu Jagadish Chandra Gupta, Munsiff, 
and Court, Arambagh, dated the roth March, 1929. 


Vor. LIX,] HIGH COURT. 


an Idol the learned Advocate has quoted the case of Jagadindra 
Nath Roy v. Hemanta Kumari Debi (1). In that case their Lord- 
ships stated that there were two kinds of dedication to an Idol; 
(1) dedication of the completest kind; where the Idol is rightly 
regarded as a juridical person capable as such holding the property 
and (2) less complete endowments in which notwithstanding a 
religious dedication property descends (and beneficially) to heirs 
subject toa trust or charge for the purposes of religion, It is 
urged that the learned Subordinate Judge in appeal committed an 
error in law in throwing the onus of proof on the defendant to show 
that this debutter was not of a complete kind. It is urged that it 
is for the plaintiff to show that this debutter was of a complete kind. 
The facts found by the Courls below are that this is an ancient 
dedication the date of the dedication has not been established, but 
it is an old dedication. As the property in suit appears to be the 
property of the Idol which existing at the present date and which 
is duly worshipped, it may,in my opinion be presumed that the 
dedication is a proper dedication. 

The real question for determination is whether the transfer in 
this case ought to be declared invalid on the prayer of the plaintiff. 
The learned Advocate has rightly quoted authorities to show that 
the debutter property can be transferred in certain circumstances, 
e. g. (1) where such transfer is allowed by custom, (2) where such 
transfer is made by one of the shebaits to a co-shebait and (3) 
where all cc-shebaits combine to makea transfer toa stranger. 
The proposition is quite correct, butin this case there is nothing 
to show that there was any custom of transfer of the properties of 
the Idol. In this case there is no instance on record that any of the 
debutter properties was transferred by any one in the past. As to 
transfer to a co-shebait such as was made in the case of Nirad 
Mohini Dassi v. Shibadas Pal Dewasin (2), neither defendant 
No. 1 to whom the first transfer was made nor defendant No. 7 to 
whom defendant No. 1 transferred it was a co-shebait of the deity. 

Having regard to the findings of fact of the Courts below I am 
of opinion that the property in this case was debutter and there 
was nothing to show that it was ever treated by the shebaits as 
secular property. The transfer to a stianger in this case was rightly 
declared void by the Courts below, 

In the result the appeal fails and must be dismissed with costs. 
P, R. Appeal dismissed, 

(1) (1904) 1. L. R, 32 Calc. 129 (P. C). (2) (1909) I. L. R. 36 Cale. 975. 
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APPELLATE CRIMINAL. 


Before Mr. Justice S. N, Guha and 
Mr, Justice Nasim Ali. 


NAGEN KUNDU AND ANOTHER 


Y, 
KING-EMPEROR,* 


Sessions trial by Jury— Fury discharged after record of verdict for misconduct 
of a juror—Sscond trial and conviction on fresh verdict—If maintainable 
~—Misconduct of jury—Sessions Fudge’s decision thereon— Whether can be 
reviewed—Inherent power of the Sessions Fudge to discharge a jury and 
empanel another—Code of Criminal Procedure (Act V of 1898) exhaustive 
for points specifically deali atth—~If Court has poner for interference 
in cases where justice demands tt but no -specific provtstons made— 
Power of a Sessions Fudge to discharge a jury upon or after verdict —~ 
English Law on ths subject. 


Where at a Sessions trial the jurors unanimously brought in a verdict of 
not guilty which was recorded by the Judge, it was then brought to his notice 
that after the charge one of the jurors absented himself from the retiring 
room for an hour without the leave of the Court to say his prayers : the Sessions 
Judge on hearing both sides and the juror concerned was of opinion that the 
entire trial was vitiated and accordingly discharged the jury and a second 
trial followed at which the appellants were convicted : 


Held, there can be no question that it is entirely for the Judge to determine, 
and it is entirely within his discretion to delermine, whether there was such 
misconduct on the part of a juror as necessitated a discharge of the jury, and 
the decision given by the Judge on the question is not open to review, 


Reg v. Word (1) referred to. 


Where the question of misconduct on the part of the Jury or other simi- 
lar sufficient cause arises, the Sessions Judge has inherent power to discharge 
a jury and empanel another. This power is not covered by any provision of 
the Code of Criminal Procedure, the matter being one for the Judge’s discretion. 
It is to be noticed thatso far as it deals with any point specifically, the Code 
of Criminal Procedura must be deemed to be exhaustive, and the law must be ` 
ascertained by reference to its provision, but where a case arises which demands 
interference, and it is not within those for which the Code specifically provides 
it would not be reasonable to say that the Court had not the power to make 
such an order as the ends of justice require. 


“Criminal Appeal No. 732 of 1933, against the order of conviction by 
Phanindra Nath Mitra, Esq., Assistant Sessions Judge, Khulna, dated the 


27tb July, 1932. 
(1) (1857) 10 Cox Cr. C. 574, 


Vor, LIX.) ' HIGH COURT. 


The decision in Rahim Sheik v. Emperor (1), in which case the jury were 
discharged by the Judge, before the verdict, applies with equal force to a case 
where the jury are discharged by the Sessions Judge in circumstances other 
than those specially provided by the Code of Criminal Procedure, either upon 
or after the verdict, before the trial terminates in the Court of Sessions. 


In England the Judge has the power to discharge the jury, if necessity arises, 
before or after the, verdict, and in the absence of any provision to the contrary 
in the Indian Statute relating to procedure, a rule recognised under the English 
law, which is nota mere rule of practice and procedure, but a rule embodying 
a principle of justice, may safely be applied. 

R.v. Fowler (a); Mamfru Chaudhuri v. Emperor (3) and T. G. Singleton 
y. Xing-Enperor (4) referred to, 

Appeal by the Accused. S 

Conviction under section 395 of the Indian Penal Code. 

The material facts will appear from the judgment. 

Messrs. Se C. Talukdar, Nalini Kumar Mukherjee and 
Nakuleswar Som for the Appellants. 

Messrs. Khundkar; Siddheswar Chakravarty and Hamidul Hug 
Chaudhury for the Crown. 

l C. A, V. 

The judgment of the Court was as follows : 

The appellants were tried for having committed an offence under 
section 395 of the Indian Penal Code, by the learned Assistant 
Sessions Judge, Khulna and a jury twice, and, at the second trial, 
were on the unanimous verdict of the jury, recorded by the Judge 
on the 27th July, 1933, convicted and sentenced to five years’ 
rigorous imprisonment each. At the first trial, at which the jurors 
empanelled unanimously brought in a verdict of nut guilty, on the 
30th June, t933, after the verdict was recorded by the Judge, the 
Public Prosecutor filed a petition stating that after the charge to 
the jury, When the jury retired for deliberation for their verdict, 
one of the jurors had without leave of the Court separated from 
the rest of the jury, and went to say his Jumma prayer, and was 
away from the retiring room of the jurors for about an hour ; and 
the Public Prosecutor urged that the trial was vitiated on account 
of the same. The Judge recorded in the order sheet that the 
juror in question was specially enjoined by him and by the public 
prosecutor, in clear terms, not to leave the retiring room without 
the special leave of the Court, and that he was also told that if 


(1) (1923) I. L. R. 50 Cale. 872 , 37 C. L. J. 595. 

(2) (1821) 4 B. & Ald a73. 

(3) (1923) I. L. R. 51 Cale. 418 (430) ; 28 C. L. J. 397. 
(4) (1924) 41 C. L. J. 87 (96). 
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he had any necessity for that, he would have to take the direction 
and instruction of the Court. It appears that the juror concerned 
was questioned by the Judge and that pleaders on both sides were 
heard on the question that arose for consideration. The Judge 
then held that the facts admitted by the juror were sufficient to 
vitiate the entire trial ; and that the only course open to the Court 
under the circumstances was to discharge the jury, and to com- 
mence the proceedings afresh. It was stated by the Judge in his 
order recorded on the 30th June, 1933, thatit was a great mis- 
fortune that so much time of the Court had been wasted for the 
act of a juror inspite of clear injunctions by the Court to the 
contrary. The jury -were accordingly discharged; and direction 
was given by the Judge for the postponement of the trial to the 
ryth July, 1933. It was at this second trial, that the appellants 
have been convicted and sentenced as mentioned already. 

The main ground urged in support of this appeal was that the 
second trial was ultra vires, illegal and improper ; the conviction 
of the appellants and the sentences passed on them could not 
therefore be sustained. It was argued that regard being had to 
the fact that the jury returned: a verdict of not guilty at the first 
trial, the Judge ought to have accepted the verdict and acquitted 
the appellants. It was further contended in support of this appeal, 
that the Judge acted without jurisdiction and with material 
irregularity in discharging the jury on the 3<th June, 1933, and 
that the procedure followed by the Judge was in contravention 
of the law, operating to the serious prejudice of the accused. It 
may be stated at the Outset that there can be no question that 
it was entirely for the Judge to determine, and it was entirely 
within his discretion to determine, whether there was such mis- 
conduct on the part of a juror as necessitated a discharge of the 
jury, and the decision given by the Judge on the question is not 
open to review [see in this connection Reg v: Word (1) in which 
case one of the jurors left the box without the leave of the Judgel. 
The Assistant Sessions Judge had in the case before us, used the 
discretionary power, after he had satisfied himself by an enquiry 
which in the circumstances of the case he thought necessary to 
adopt, that reasonable grounds for exercising the same. He came 
to the decision that in the circumstances brought to his notice 
and onthe facts before him, there was no other course open to 
him but to discharge the Jury. We are not prepared on the 
materials before us, to go behind the Judge’s order relating to the 


(1) (1867) 10 Cox. Cr, C, 573. 


ł 
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discharge of the Jury, passed on the goth June, 1933 ; and the 
appellants did not, at any stage before this, challenge the propriety 
of the order discharging the Jury. 

The point on which there does not appear to be any authority 
of decided cases, by any of the High Courts in this country, and 
which was submitted for our consideration, was whether the Judge 
had the power under the law, to discharge a jury after a verdict 
had been recorded. ‘The argument proceeded on the basis that 
the procedure followed by the Judge, of discharging a Jury after 
the verdict of the jury had been recorded, was not prescribed by 
the Code of Criminal Procedure, and that section 282 of the Code 
“was exhaustive, as regards the discharge of a jury bya Judge. It 
appears to us that where the question of misconduct on the part 
of the jury or other similar sufficient cause arises, the Sessions 
Judge has inherent power to discharge a jury and empanel 
another. This power is not covered by any provision of the Code 
of Criminal Procedure, the matter being one for the Judge’s dis- 
cretion. It is to be noticed that so far as it deals with any point 
specifically, the Code of Criminal Procedure must be deemed 
to be exhaustive, and the law must be ascertained by reference 
to its provision, but where a case arises which demands interference, 
and it is not within those for which the Code specifically provides, 
it would not be reasonable to say that the Court had not the 
power to make such order as the ends of justice require. In the 
above view of the question for consideration before us, which is 
in accordance with the considered opinion expressed by two learned 
Judges of this Court in their judgment in the case of Rakim Sheik 
v. Emperor (1), acase in which the jury were discharged by the 
Judge, before the verdict,—-but which opinion, in our judgment, 
applies with equal force to a case where the jury are discharged 
by the Sessions Judge in circumstances other than those specially 
provided by the Code of Criminal Procedure, either before or 
after verdict, before the trial terminates in the Court of Sessions, 
As indicated already, in England the Judge has the power to dis- 
charge the Jury, if necessity arises, before or after the verdict, 
and in the absence of any provision to the contrary in the Indian 
Statute relating to procedure, a rule recognised under the English 
law, which is not a mere rule of practice and procedure, buta 
tule embodying a principle of justice, may safely be applied: 
[see in this connection Æ, v. fowler (2) referred toin Mam/fru 


(1) (1923) L L. R. 50 Cale. 872 ; 37 C. L. J. sos. 
(2) (1821) 4 B. & Ald. 273. 
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In our judgment, there is no force in the contention urged in 
King. ae see support of this appeal, that the trial at which the appellants were 

—— Convicted was ultra vires, inasmuch as the procedure followed by 
the Assistant Sessions Judge in discharging the jury, who gave a 
ver lict of not guilty on the 30th June, 1933, in favour of the appel- 
lants, was in contravention of law. We are unable to give 
effect to the argument in support of the appeal that the verdict 
of not guilty should have been accepted by the Judge and the 
appellants acquitted on that verdict and the further argument 
that the conviction‘of and sentences passed on the appellants at 
the subsequent trial were illegal. 

It remains now to deal with the question raised in the appeal 
upon the Assistant Sessions Judge’s charge to the jury at the 
second trial. Certain passages in the Judge’s charge to the jury 
were pointed out to us, with aview to make out that there were 
misdirections in the charge. Exception was taken to that part 
ofthe Judge’s statement to the jury where it was said that the 
jury were to decide whether it was.likely that a false case was 
started against the accused placed on their trial, and it was also 
urged that the jury were not properly directed on the question 
of some of the accused having absconded and not having been 
found, when the attempt was made to arrest them. The summary 
by the Judge of the evidence bearing upon the question of identi- 
fication of the individual accused persons was referred to before 
us, and it was urged that the Judge’s charge in this behalf was not 
a fair and proper one. We have given our careful consideration 
to the Judge’s charge to the jury bearing on the points mentiored 
above and generally to the method followed by him in summa- 
rising the evidence, and in putting the material points arising for 
consideration in the case, and weare unable to hold that there 
was any such misdirection or non-direction by the Judge which 
could properly have resulted in an erroneous verdict of the jury. 

All the points raised in support of this appeal have to be 
over-ruled for the reasons set forth above. The conviction of the 
appellants and the sentences passed on them are affirmed. The 
appeal is dismissed. 

S. K. Re Appeal dismissed + Conviction upheld, 

(1) (1929) I. L. R. 51 Cale. 418 (430) ; 98 C. L. J. 397. 

(2) (1924) 41 C. L. J. 87 (96). 
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Before Mr, Justice A. G. R. Henderson. 


SHEIK NURUL ANWAR AND OTHERS 
v. 


SM, GOLENOOR BIBI AND OTHERS.* 


Minor—Natural guardian of minor assenting to a reference to arbitration— 
Court not recording sanction expressly~Amard and decree passed after- 
wards—HIf such award and decree vord~Civil Procedure Code (Act V of 
1908), Order 32 rule 7, if complied with, 


A reference to arbitraticn was assented to by the natural guardian of the 
minors, Whereupon the pleader guardian who was representing the minors was 
discharged but the Court did not expressly record his sanction to the agreement 


and eventually an award was made and a decree passed in accordance with the 
award : | 


Held that inasmuch as Order XXXII rule 7 was not complied with, the” 


agreement and decree against the minors, were void. 


Appeal by the Plaintiffs and cross-objections by the Principal 
Defendants, 

The material facts appears from the judgment. 

Messrs. Brojolal Chakravarti, Urukramdas Chakranarli and 
Profulla Kumar Sarkar for the Petitioners, Appellants. 

Mr. Bhupendra Chandra Guha for Mr Rupendra Kumar 
` Mitter and Mr. Abdul Ali foa tbr Opposite Party, Respondents, 
The judgment of the Court was as follows : 


Henderson, J. :—This appeal is only concerned with one small 
point but it will be necessary to set out the facts at some length. 
There was a certain Suit No. 549of 1925 instituted in the Munsiff’s 
Court at Uluberia in which the present plaintiffs were defendants.. 
There was a reference to arbitration. The present plaintiffs were 
minors and were represented by a pleader guardian. The natural 
guardians then got the pleader guardian discharged and themselves 
represented the minors. They assented to the reference which 
was, therefore, complete. The learned Munsiff did not expressly 
note on the record his sanction to this agreement. Eventually 


* Appeal from Appellate Decree No, 1286 of 1933, with Revision Case 
No. 53 of 1933, against the decree of Babu Rajendra Lal Chakravarti, Subordi- 
nate Judge, and Court of Hooghly at Howrah, dated 22nd May, 1933, modifying 
that of Babu Nogendra Nath Mukherji, Munsiff, 2nd Cout, Uluberia, dated the 
Ist of March, 19332. 
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an award was made and a decree passed in accordance with the 
award. The minors then instituted the present suit in which they 
asked for various reliefs. 

As usual in these cases, various allegations were made against 
the natural guardians, The learned Munsiff took one view of the 
conduct of these ladies whereas the learned Subordinate Judge took 
another. The learned Munsiff was rather doubtful whetber in fact 
they knew anything about the case at all but he was at any rate 
satisfied that they did not understand what they were doing. The 
learned Subordinate Judge, on the other hand, was quite satisfied 
that these ladies knew what they were doing, that they assented 
to the agreement and that the agreement was a perfectly sensible 
one. He was also satisfied that the award was a fair One, But, 
be this as it may, the agreement was void so far as the minors 
were concerned because the provisions of Order XXXII rule 7 Civil 
Procedure Code were not complied with. The learned Subordinate 


_ Judge thought that the Court gave an oral sanction to the agree- 


ment but at any rate came to the finding that the provisions of 
Order XXXII rule 7 were not complied with and that the agree- 
ment was void so far as the minors were concerned. 

The Munsiff passed a decree in which he set aside the award 
and the decree passed in Title Suit No, 549 in tote. Defendants 
Nos. 1 and 2 then appealed. Although the learned Subordinate 
Judge was against them so far as the minors were concerned he 
modified the decree and directed that the decree passed in Suit 
No.’ 549 should be set aside against the minors only and main- 
tained so far as the other parties to the suit were concerned. The 
present appeal has been filed by the minors, who appear to have 
had no interest whatever in it, and a large number of pro-forma 
defendants. Defendants Nos. 1 and 2 have filed foe 


- asking that the tvhole suit be dismissed. 


The only point taken in the appeal is that the decree of the 
Munsiff should be restored, Although the agreement is void so 
far as the minors are concerned, it is merely voidable in the case 
of the other parties. The minors have no cause of action what- 
ever so far as the other parties to the decree are concerned. It 
may be that they have been set up by the defendants who have | 
joined them in this appeal; but I bave no means of knowing that 
and for ought I know to the contrary the other parties to the decree 
may have no desire to set it aside ;.at any rate, they have taken 
no -steps to do so; and if they did take such steps they would 
have to face difficulties with regard to the maintainability of the 


Vor. LIX.) HIGH COURT. 


suit. The learned Subordinate Judge has given the plaintiffs all 
the reliefs to which they could possibly be entitled on that cause of 
action and thére is nothing wrong in bis decree. — ; 

The cross-objection is pressed on the ground that the suit was 
not maintainable ani was als unnecessary. I have ng doubt 
that the decree passed against the minors is void whether it is 
set aside or not, but that is not sufficient. The .plaintifts not 
merely ask for a declaration, they also ask for an injunction, If 
the suit is dismissed and an attemptis made to execute the decree 
against them they will nət be able to show that, in fact, it was 
void on the ground that the provision of Order XXXII rule 7 
were not complied with. It is, therefore, impossible to say ERRI 
the suit was unnecessary or was not maintainable, 

The result is tbat the appeal is dismissed. As Iam not at 
all satisfied that the minors have any interest in it, the costs 
of the respondents will be paid by the defendants appellants, 
The cross objection is also dismissed with costs. The Rule is 
discharged with costs but without any hearing-fee. 


E, D. Appeal and cross-objection dismissed : 
Rule discharged. 


Before Mr. Justice Nasim Alt, 


MAHEDAR RAHAMAN MIA (alias) ANU MIA 


£ 


0. 
KANTI CHANDRA.BASU.* 


Furisdiction—Civil P-ocedure Code (Act V of 1908), Sec, gmmExpressly or 
impliedly barred—Person, if a qualified voter— Local Self-Government Act 
(HI B.C. of 1885 as amended), Sec. 138 (a)~-RKule 20 (b)—'Final’, 

The jurisdiction of a Civil Court to fry the question as to whether a certain 
person isa qualified voter or nol 15 barred by the rules framed by the Local 

Government under section 138 (a) of the Local Self-Government Act of 1885. 


* Appeal from Appellate Decree No. 1360 of 1999, against the decree of Babu 
Trailokya Nath Roy, Additional Subordinate Judge of Malda, dated the rsth 
May, 1923, affirming that of Moulvi Mahammad Serajul Islam, Munsiff, Nawab- 
gunj, dated the 2oth August, 1931. 


Sheik se Anwar 
Sm. EYANG Bibi 


Hendersot, F. 


i ih 


CIVIL. 





1934. 
Nee? 


May 14, 15; 17. 


524 


© CiwvIL, 


ie ah 


1934- 

Nangen 
Mahedar Rahaman 
Maa (alias) Anu 
Mia 


v. 
Kanti Chandra 
Basu. 


makam 


May 17, 


THE CALCUTTA LAW JOURNAL, [VoL LIX, 


Sibesh Chandra’ Pakrashi v. Bidhu Bhuson Roy (1) and Rathis Chandra 
Munshi v. Amulya Charan Ghatak (2) dishinguished. 


The word ‘final’ in rules I (a) and 26 (b) of the Rules framed by the Local 
Government under section 138 (a) of the Local Self-Government Act of 1885, 
means ‘not liable to be challenged in a civil suit’. 


Stbesh Chandra Pakrashi v. Bidhu Bhusan Roy (1) followed. 

Where the Legislature has set up a special tribunal for the purpose of 
determining certain questions as to rights which are the creatures of the Act, 
then the jurisdiction of that tribunal is exclusive and the Civil Court cannot take 
cognizance of such matters 

Appeal by the Plaintiff. 

Suit for a declaration that the election of the defendant to the 
Malia Local Board was illegal and void and for a .perpetual.in- 
junction restraining bim from exercising the functions of a member 
of the same Board. 

The material facts appear from the judgment. 

Messrs. C. C, Biswas, Debi Prosad Dutta and S 
Krishna Banerjee for the Appellant. 

Messrs. Jogesh Chunder Roy and Nagendra Nath Bose for the 

Respondent. 
GA V. 

The following judgment was delivered : 

This is an appeal by the plaintiff ina suit for a dadaran that 
the election of the defendant to the Malda Local Board was illegal 
and void and for a perpetual injunction restraining him from 
exercising the functions of a member of the same Board, Various 
objections were taken by the plaintiff to the election of the defen- 
dant. In view of the concurrent findings of the Courts below the 
learned Advocatecappearing for the appellant has pressed in this 
appeal only one objection, namely, that the defendant not being a 
qualified voter was not entitled to stand as a candidate in the 
election, The defendant’s answer to this objection was that the 
Civil Court had no jurisdiction to try that question. The Courts 
below have accepted the defendant’s plea on this point and have 
agreed in dismissing the suit. Hence the present appeal by the 
plaintiff. l 
The only point for determination therefore in this appeal is 
whether the Civil Court has jurisdiction to try the question whether 
the defendant was a qualified voter or not, Section 9 of the Civil 


_ Procedure Code lays down that “ The Courts shall (subject to the 


provisions herein contained) have jurisdiction to try all suits of a 


(1) (1928) I. L. R. 56 Cale 52 
(2) (1930) 34C. W. N, 741. 
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civil nature excepting suits of which their cognisance is either 
expressly Or impliedly barred. ” The point for determination there- 
fore is whether the trial of this question by the Civil Court is 
barred either expressly or impliedly. The case for the defendant 
is that the jurisdiction of the Civil Court is barred by the rules 
which have been framed by the Local Government under sec- 
tion 138A of the Local Self-Government Act (Act III of 1885). 
Rule 1-A of the Statutory Rules framed under the aforesaid Act is 
in these terms :—“ All disputes arising under these rules other than 
objections under rules 1 5 and 42 shall be decided by the Magistrate 
and his decision shall be final.” Rule 26-B lays down that ‘‘ Every 
application made under rule 24 or rule 25 shall be duly considered 
by the Magistrate of the District, or such other officer as may be 
appointed by him inthis behalf onthe date fixed under rule 26A 
and the decision of the Magistrate or of the officer so appointed, 
as th case may be, shall be final,” 

It was urged by the learned Advocate for the appellant on the 
authority of the decision in the case of Rathis Chandra Munshi v. 
Amulya Charan Ghatak (1) thatthe word “final” in the rules 
quoted above means final so far as the executive authorities are 
concerned and consequently the question can be tried again by the 
Civil Court. That was however acase which arose out of an 
election under the Bengal Municipal Act in which there is an 
express proviso to section 15 of the said Act retaining the juris- 
diction of the Civil Courts to try suits relating to election. The 
learned Advocate for the defendant respondent, on the other hand, 
contended that the word “ final ” in rules 1-A and 26-B means “not 
liable to be challenged in a civil suit.” The observations of 
Mitter, J. in the case of Sidesh Chandra Pakrashi v. Bidhu Bhuson 
Roy (2) support this contention of the respondent. It was however 
contended by the learned Advocate for the appellant that the 
observations of Mitter, J. in that case were mere iter dicta 
inasmuch as the learned Judge having found that the objection 
taken by the plaintiff in that case, (namely, whether Tarak wasa 
qualified voter) fell within rule 42, it was not necessary for the 
learned Judge to come to a decision as to the meaning of the word 
“final” in that rule. 

_ _ Even if it be assumed that the observations of Mitter, J. in that 
case are obiter dicta, I am not prepared to say that the opinion 
expressed by the learned Judge in that case is wrong. 


" -(1) (1930) 34.C. W. N. 741. 
(2) (1928) J. L: R. 55 Cale .. 52. 
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Section 138A of the Bengal Self Government Act as originally 
enacte’] was in these terms :— 

‘Tt shall be lawful for the Lieutenant-Governor to make rules, 
consistent with this Act, for any District Board or Local Board or 
Union Committee for the purposes of (a) determining the mode 
and time of appointment or election of members of Boards and 
Committees, fhe term of office, and the registrations of voters and 
candidates, and generally for regulating all elections under this 
Act, ” 


By Bengal Act I of 1914 the following words were added to 
clause of section 138 :— 

“And determining the authority who shall decide disputes 
relating to such elections. ” 

‘The result of this amendment of section 138(a) was that the 
Local Government obtained powers from the legislature to deter- 
mine by rules the authority who shall decide disputes relating to 
elections under the Local SelfGovernment Act of 1885. In exer- 
ciss of that power the Local Government has framed certain rules, 
The question is whether by any of these rules the Local Govern-- 
ment has determined the authority who is to decide disputes relat- 
ing to elections held under the Act. Under rule 22 of these Statu- 
tory Rules the Magistrate is to have a register of persons, qualified 
to vote, prepared and sich a register isto be prepared from the 
assessment list from enquiries made by persons especially deputed 
for the purpose and ‘in such manner as may appear expedient. 
Under Rule 23 the list of voters is to be published. Under Rule 
a4 any person whose name is omitted from the register is to apply 
to thé Magistrate in writing to have his name inserted in the register 
stating the grounds of his application. Under Rule 25 any person 
whose name is in the register and who considers that any name 
appearing in the register ought to be omitted may apply in writing. 
to the Magistrate stating definitely the grounds of his application. 
to have such name omitteJ. Rule 26 lays down that the applica- 
tion need not be stampei and may be submitted either by post 
or through an agent, Rule 26 (a) indicates how the notice of that 
application is to be servel anda date fixed for the hearing of that 
application. Then comes Rule 26 (b) under which the Magistrate 
or some other officer as may be appointed by him in this behalf 
on the date fixed uncer Rule 26 (a) is to hear the application 
and to pass his decision, It seems to me that by these rules the 
Local Self-Gove:nment has determined the authority who is to 
decide disputes relating to the qualification of .voters and there 
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can be no doubt that such a dispute is a dispute relating to elections 
under the Act. 

It is trus that though the Local Government has obtained 
powers from the legislature to determine the authority who is to 
decide all disputes relating to elections, it has nottyet exercised 
that power to its fullest extent. The Lecal Government has not 
yet determined the authorily by which disputes other than those 
arising under the rules framed (as for example, corrupt practices) 
are to be decided. In fact the Civil Court still continues to have 
jurisdiction to decide such disputes. This is clear from the fact 
that the Local Government has given authority to the Magistrate 
to decide only those disputes which arise under the election rules. 
It appears to me also that the decision which the Magistrate 
gives under Rule 2: (b) isa judicial decision and not simply an 
executive order passed by the returning officer in connection with 
the preparation of a register of voters. The decision under rule 
26 (b) is raally a decision as to whether the person is or is nota 
qualified voter. `A partic ular procedure has also been laid down 
for getting the decision under rule 26 (b), On all these grounds 
I am of opinion that the Local Government by virtue of the power 
delegated by the legislature has set up a special tribunal for decid- 
ing whether a certain person is qualified to vote or not, 

It is well established on authorities that where the legislature 
has set up a special tribunal for the purpose of determining certain 
questions as to rights which are the creatures of the Act then the 
jurisdiction of that tribunal is exclusive and the Civil Court can- 
not take cognisance of such matters. If the plaintiff had really 
any grievance he should have resorted to the tribunal which has 
been set up for redressing that grievance and if he did not avail 
himself of that opportunity, he cannot now complain that the law 
has deprived him of his right to have his grievances redressed by 
the Civil Court. 

On these grounds I agree with the Courts below that the 
jurisdiction of the Civil Court to try the question as to whether 
the defendant is a qualified voter or not is barred by the rules 
framed by the Local Government under section 138 (a) of the 
Local Sel&G svernment Act. oe 

It was however contended by the learned Advocate for 
the appellant that the actual decision in Sibesk Chandra 
Pakrashi v. Bidhu Bhuson Roy (1) goes to show that the ques- 


tion as to whether a person is a qualified voter or not is a 


<1) (1928) I. L. R. 56 Calc. 5a 


527. 


~ CIVIL: 





3934: 


eae haman 
Mia oe) ‘Anu 


Kanti Chandra 
Basu. - 





528 


Civil. E 


1934 
Matyi 


Mahedar Rahaman 
Mia (alias) Anu 
Mia 
Vv. 

Kanti Chandra 

Basu. 


Á = 


< è 
THE CALCUITA LAW JOURNAI, [Vor. LIX. 


question which can be tried by the Civil Court. In that case 
however the learned Judges held that the question as to whether 
a certain person was a- qualified voter or not was a question 
which came uncer rule 42 and consequently by virtue of the 
provisions of rule r A the decision of the Magistrate on that ques- 
tion was not final. It appears however that at the time when the 
election which was in dispute in that case was held, the specific 
rules quoted above determining the authority who is to decide 
disputes relating to the qualification of voters were not framed 
by the Local Government. Under the existing rules the dispute 
relating to the qualification of voters no longer falls within rule 
42. Consequently the actual decision in the case referred to 
above does not help the appellant so far as the present appeal is 
concerned. No sufficient ground has therefore been made out 
for interfering with the judgment and decree of the Courts 
below. 
. The appeal is accordingly dismissed with costs. 

A. T. M. : Appeal dismissed, 


Before Mr. Justice Nasim Ali. 


JASADA KUMAR RAY CHAUDHURY AND OTHERS - 
Ua : 
ABDUL RAHAMAN AND oTHErs.* 


Under-raiyati lease expired before the naw Bengal Tenancy Act (VIII of 1885) 
came inio opsration—Tenant, if liable to ejectment—Bengal Tenancy 
Amended Act (IV of 1928), Section 48C, if applicable— Position, if different, 
when the lease expires after the commencement of the new Act—Trespasser, 
ejactment of, if authorised by the Bengal Tenancy Act--Bengal Tenancy 
Act, Szction 188. 


The term of under raiyati leases of the tenants expired before the new 
amended Bengal Tenancy Act cams into operation, and the tenants were found 


* Appeals from Appellate Decrees Nos. 1911 to 1913, of 1931 against the 
decrees of Babu Kali Prasanna Bagchi, Subordinate Tudge, 3rd Court, of Tipperah, 
dated the 27th January, 1931, affirming those of Moulvi Enayetur Rahman, 
Munsiff, 2nd Court, Chandpur, dated the 15th January, 1930. 


A 
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to be in possession of the land for a continuous period of twelve years partly 
before and partly after the said Amended Act: 


Held, that in view of the fact that the under raiyati rights came to an end 
before the new Act, the tenants could not take the benefit of the proviso to 
Section 48C of the amended Bengal Tenancy Act. 


Held, further, that the position would be different if the under. raiyati leases 
expired after the new Act came into operation. 


Any right accrued under a repealed enactment cannot be affected by a 
repealing enactment unless a different Intestion appears In the repealing enact- 
ment, which may be either express or inplied. 


A suit for ejecting a trespasser is not a suit authorised by the Bengal Tenancy 
Act but comes under the general law, and as such Section 188 would not apply 


. to such a suit, 


Lachmi Lal v. Ganesh Chamar (1) referred to. 


Appeal by the Plain tiffs. 
Suits for ejectment. 
The material facts appear from the judgment. 
| Mr. Bhagirath Chandra Das for the Appellants, 
No one for the Respondents, 
The judgment of the Court was as follows : 


These three appeals arise out of three suits for ejectment. The 
plaintiffs’ case in all the suits is that the defendants keld the 
disputed lands as under-raiyats under the plaintiffs, that the terms 
of the under-raiyati leases expired, that the defendants were therefore 
not entitled to remain in possession of the lands after the expira- 
tion of the terms of the leases. The defence in all the suits 
was that though the terms of their under-raiyati leases had expired, 
the defendants were entitled to remain on the land by virtue of 
the provisions of Section 48C of the new Bengal Tenancy Act. 
In S. A. rorr arising out of Suit No. 63 there was another objec- 
“tion on behalf of the defendants that the suit for ejectment was 
not maintainable as all the landlords had not joined in the suit. 

The Courts below have concurred in dismissing the suit. Hence 
the present appeal by the plaintiffs, 

It has been found by the Ccurts below that the terms of the 
under-raiyati leases expired before the Bengal Tenancy (Amend- 
ment) Act of 1928 came into operation. There cannot be any 
doubt therefore that before the new Act came into oferation, 
the defendants were trespassers on the land and that the plain- 
tifs had acquired tke right to eject the defendants from the 
disputed land. Now tha question is whether the defendants 


_(1) A. L R. [1932] Patna, 259. 
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acquired a new right under the Amending Act of 1928, or, in 
other words, whether the plaintiffs’ existing right to eject these 
defendants from the disputed land was taken away by the 
Amending Act. The provisions of Section 48C, so far as they 
are relevant to the matter under consideration, are as follows— 


“An under-raiyat shall, subject to the provisions of this Act, 
be liable to ejectment on the ground that the term of his lease 
has expired when he holds the land under a written lease, provided 
that an under-raiyat shall not be liable to ejectment on the grounds 
that the term of his lease has expired if the under-ratyat has been 
in possession of his land for a continuous period of 12 years, 
whether before or after, or partly before and partly after the com- 
mencement of the Bengal Tenancy (Amendment) Act of 1928 or 
has a homestead thereon.” 


' In the present -case the defendants have been found to be in 
possession of the Jand for a continuous period of 12 years partly 
before and partly after the Bengal Tenancy (Amendment) Act 
came into operation. The question therefore is whether under 
these circumstances the defendants are entitled to the benefit of 
the proviso. It seems to me that they are not, because the proviso 
definitely lays down that they must be under-raiyats when the 
new Act came into operation. The defendants’ under-raiyati right 
came to an end before the rew Act came into operation. They 
could not therefore be considered as under-ralyats at the time 
when the new Act came into force. Consequently the proviso in 


terms would not apply to them. Again before the new Act came 


into operation, the landlords acquired the right to eject these 


defendants. Under Section 6, clause (c) of the General Clauses 


Act (Act X cf 1897) and Section 8 Clause (c) (?) of the Bengal 
General Clauses Act of 1899 which have codified the well estat- 
lished rules of construction relating to the retrospective operation 
of statutes in England any right accrued under a repealed enact- 
ment cannot be affected by a repealing enactment unless a different 
intention appears in the repealing enactment. This intention may 
be either express or implied. There is no doubt that Section 48C 


_has not been made retrospective expressly. Again the proviso (i) 


clause 2 of that seclion does not justify the contention that by 


necessary intendment of the repealing enactment the provisions 


of Section 48C are to be applied retrospectively. TLerefore in 
my judgment the right acquired by the landlords under the old 
law, that is, the existing right to eject the defendants has not been 
touched by Section 48C of the Bengal Tenancy Act. This view 


x” 
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is not inconsistent with the observations of the Chief Justice int 
the case of Jiban Krishna Chakra barty v, Abdul Kader Chowdhury 
(1), namely, that “the case contemplated by the old Section 49, 
clause (a) and new Section 48C, clause (c) will require to be 
decided upon other lines,” inasmuch as those observations are 
confined to the case of a written under-raiyati lease for a definite 
term expiring after the commencement of the new Act. In this 
case, as already observed, the term of the lease expired before the 
new Act came into operation. The position would be different if 
the under-raiyati lease expired after the new Act came into Opera- 
tion as in that case on the date the Act came into operation, the 
defendants would be under-raiyats and consequently they would be 
entitled to get the benefit of the proviso to Section 48C. The 
defendants are, therefore liable to be ejected on the ground that 
they are now trespassers on the land in suit. 

In 5S. A. 1911 another objection was taken by the defendants 
that the suit was not maintainable inasmuch as the entire body of 
the landlords did not bring ‘the suit, or, in other words, Settion 188 
of the Bengal Tenancy Act is a bar to the present suit, 
Section 188 of the Bengal Tenancy Act lays down :—‘ Where two 
Or more persons are joint landlords, anything which the landlord 
is under this Act required or authorised to do must be done either 
by both or all those persons acting together or by an agent autho- 
rised to act on behalf of both or all ofthem.” Therefore it is 
clear that it must be shown that the institution of this suit is 
required or authorised by the Bengal Tenancy Act. As stated 
above the defendants are mere trespassers on the land. A suit 
for ejecting a trespasser is not a suit which is authorised by the 
Bengal Tenancy Act. The right to bring such a suit arises under 
the general law. Consequently Section 188 would not apply 
toa suit for ejecting a trespasser...See Lachmi Lal v. Ganesh 
Chamar (2). 

The next question for consideration in this appeal, that is in 
S.A. 1911, is whether the plaintiffs are entitled to claim khas 
possession of the 16 annas share of the holding in suit. It has 
been found by the Courts below that by the Kabuliat, Ext. (a), 
the shares of the plaintiffs Nos. 1 to 3 were resettled with the 
defendants after the expiration of the terms of the lease. Mr. Das 
appearing on behalf of the appellants contended that the Kabuliat, 
Ext. (a), simply shows the settlement of the share of plaintiff No. 1. 


(1) (1933) 57C.L.J. 477 (487); 37 C.W. N. 689 (697). 
(2) A I R.[1932] Patna 259. 
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has In view offthe findings of the Courts below I am not prepared to 
1934. hold that the share of plaintiff No. t only was resettled by Ex. A. 
feats Kumar Ray Plaintiffs Nos. 1 to 3 therefore will not be entitled to get any relief 
Chaudhury in this suit. 
Abdul Rahaman. The result therefore is that S. A. No. 1911 is allowed in part 
me and the suit out of which the said appeal arises is decreed in part, 
The plaintiffs in the said suit other than the plaintiffs Nos, 7 to 3 
will get a decree for joint possession to the extent of their shares 
along with the defendants in that suit. The other two appeals, 
that is, S. A. Nos. 1912 and 1913 are also allowed. The judgments 
and decrees of the Courts below are set aside and the suits out of 
which those appeals arise are decreed in full. j 
The plaintiffs in all the appeals will get their costs in the trial 
Court as well asin the lower Appellate Court. There will be no 
order for costs so far as these Second Appeals are concerned as 
the respondents have not appeared in any of these appeals. 
P. R S, A, No. ort allowed in part, 
; S. A. Nos. rola and 1913 allowed. 
Before Mr, Justice Nasim Ali. 
Cin BHOLANATH CHATTOPADHAYA P 
May, 15. MRITYUNJOY CHATTOPADHAYA AND oTHERs,* 


Kobala, specification of boundaries and area it Which should prevatin~ . 
Purchaser claiming title on the basts of his purchase, what to prove— 
Admission, binding effect of—Admission, yf binding and conclusive against 
a purdanashin lady. 


Y 


Sa 
In order to determine whether a land is a part of the land purchased, the 

boundaries given in the Kobala, must prevail over the area and where such 

boundaries are specified and definite, the land conveyed must be the Jand within 


those specified boundaries but where the boundaries are vague and indefinite the 7 
area should prevail, 


* Appeal from Appellate Decree No. 2068 of 1931, against the decree of Babu 
Jyotish Chandra Neogi, Additional Subordinate Judge, of Bankura, dated 124th 
of March, 1931, affirming that of Babu Matilal Das, Munsiff, grd Court, Bankura, 
dated the g4th January, 1930, 
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So a title to a fand cannot be claimed on the basis of a Kobala simply because 
the area mentioned therein exceeds the area mentioned within those boundaries. 


A party claiming a title to a land by virtue of a purchase cannot succeed-until 
and unless he shows that he has actually purchased it and the question whether 
his vendor had title will not help him. 


An admission is a very good piece of evidence and under ordinary circums- 
tances it is binding upon a party unless the party who makes the admission, can 
explain it away. But such admission will not be binding and conclusive in the 
case of a purdahnashin lady, 


Appeal by the Plaintiff. 


Suit for confirmation of possession after establishment of title. 

The material facts appear from the judgment. 

Mr, Nripendra Chandra Das for the Appellant, 

Mr, Abinash Chandra Ghose for Mr. Durgadas Roy for the 
Respondents. 

The judgment of the Court was as follows : 


This is an appeal by the plaintiff in a suit for confirmation of 
‘possession after establishment of title. The plaintiff's case is that 
the suit land appertained to a tenancy which he held under the 
superior landlord at a Jama of Rs. 9-5-0 and that the defendants 
are threatening to dispossess him from the disputed land on the 
basis of an erroneous entry in the record of rights. The defence 
of the defendants Nos. 1 and 32 is that the disputed land is not a 
part of the plaintiff’s tenancy and that even ifit be so, the plaintiff 
cannot claim any title to this property, as he has not purchased 
the same. The Courts below have found that the Kobala, on 
the basis of which the plaintiff claims title to the disputed land, 
does not include the disputed land and in that view they have 
concurred in dismissing the suit. Hence the present appeal by 
the plaintiff. 

The first point urged in support of the appeal is that the Courts 
below erred in law in holding that in order to determine whether 
the disputed land is a part of the land purchased by the plaintiff, 
the boundaries given in the Kobala must prevail over the area 
It is urged that the area mentioned in the Kobala is three bighas 
but the actual area which now admittedly belongs to the plaintiff 
18 much less than three bighas, There can be no doubt that 
‘where the boundaries are vague and indefinite, the area should 
prevail but where, as in the present case, the boundaries are 
specified and definite, the land that is conveyed must be the land 
within those specified boundaries and the area must be taken as 
having been given approximately. The plaintiff must show therefore 
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that the disputed strip of land is included within the boundaries 
given in this Kabala, In view of the concurrent finding of the 
Courts below that the disputed strip of land is not included within 
those boundaries the plaintiff cannot claim title to the disputed 
land simply because the area, mentioned in the Kobala is in excess 
of the area mentioned within those boundaries. 

The second point urged in support of the appeal is that the Courts 
below were not right in disposing of the suit without coming to 
any finding as to whether the disputed land is a part of the tenancy 
belonging to the plaintiffs vendor. It is urged that by the Kobala 
the plaintiff has acquired the right, title and interest of his vendor 
in the Jama and consequently if it is found that the disputed land 
is a part of the Jama which belonged to the vendor, the plaintiff 
would be entitled to get it even though it is not included within 
the boundaries mentioned in the Kobala., I am unable to give 
effect to this contention. The plaintiff wants his title declared on 
the basis of his Kobala, The Kobala no doubt mentions a certain 
area but that must be read subject to what is stated in the bounda- 
ries. The recitals in the body of the document cannot be read as 
divorced from what is stated in the boundaries. Reading the 
document as a whole therefore it is clear that the plaintiff purchased 
the right, title and interest of his vendor to a certain piece of 
land which is included within the boundaries mentioned in the 
schedule to the Kobala, In this view of the matter the Courts 
below were right in not entering into the question as to whether 
this is really a part of the tenancy belonging to the plaintiffs 
vendor or not. Even if it be assumed that it was a part of the 
tenancy belonging to the plaintiff's vendor, the plaintiff cannot 
claim any title to this land until and unless he shows that he has 
actually purchased it. 

The last point urged in support of the appeal is that in locating 
the boundaries the Courts below have not given proper effect to 
the admission contained in the document executed by the mother 
of the defendants Nos, r and 2 while they were minors. It appears 
from the judgment of the lower appellate Court that it has consi- 
dered this admission but in view of the fact that the document was 


` executed by a Pardanasin lady the lower appellate Court did not 


consider this admission as binding or conclusive. An admission 
is no doubt a very good piece of evidence and under ordinary 
circumstances it would be taken as binding upon a party unless 
the party who makes the admission can explain it away. But in 
view of the fact that this admission was made in a document 
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executed by a Pardanasin lady the lower appellate Court was of 
Opinion that it was not binding on her. In this view of the matter 
this contention algo fails, 


The appeal is accordingly dismissed with costs. 


E D. Appeal dismissed. 


PRIVY COUNCIL. 


Lord Blanesburgh, Lord Wright and Sir 
Lancelot Sanderson, 


FIRM BISHUN CHAND through LALA SRI RAM 


PRESENT: 


D. 
SETH GIRDHARI LAL AND ANOTHER. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ALLAHABAD, | 


Indian Limitation Act, (IX of 1908), Sch. I, article 64-—" Account stated ’’— 
Money lending transaction Settlement of account between tender and 
borrower. 


A real “ acconnt stated? within the meaning of Art. 64 of the Indian Limi- 
tation Act, (as distinguished from that form of acccunt stated which constitutes 
a mere acknowledgment of a debt), is an account which contains entries on both 
sides, and in which the parties who have stated the account between them have 
agreed tbat the items on cne side should be set against the items upon the other 
side and the balance only should be paid; the items on the smaller side are set 
off and deemed to be paid by the items on the larger side, and there is a promise 
for good consideration to pay the balance arising from the fact that the items 
have been so set off and deemed to be paid. 


The essence of an account stated js not the character of the items on one side 
or the other, but the fact that there are cross items of account and that the parties 
mutually agree the several amounts of each and, by treating the items so agreed 
on the one side as discharging the items on the other side gro tanto, go on to 
agree that the balance only is payable. Such a transaction isin truth bilateral 
and creates a new debt and a new cause of action. There are mutual promises, 
and there is mutual consideration to support the promises on either side and to 
constitute the new cause of action, 
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Where an account has been so stated it is immaterial that some of the earlier 
items in the account were then barred by limitation. Nor 1s it material that the 
balance of indebtedness is throughout in favour of one side and the only payments 
made on the other side are simpy payments in reduction of such indebtedness. 

Plaintiffs (moneylenders) lent money to the defendants from time to time, 
and the loans were entered in the plaintiffs’ account books with charges for 
interest, and so also were the payments on account made by the defendants from 
time to time. On Kuar Sudi 9, Sambat 1982 (i.e, the 26th September, 1925) 
the accounts as between the parties were adjusted anda sum of Rs. 16,043-8-9 
found due to the plaintiffs, and the defendants on that date signed the following 
entry in the plaintiffs’ ledger; ‘‘ Balance due to be paid after adjusting the 
account upto Kuar Sudi 9, Rs. 16,043-8-9. "’ 

The last Joan granted to the defendants was on gth August, 1921, and the last 
acknowledgment of the accounts by the defendants (other than the aforesaid 
entry) was on 10th October, 1921. The plaintiffs sued on 17th August, 1927 to 
recover the money due on basis of the settlement of account, dated the 26th 
September, 1925. The High Court dismissed the suit as time-barred, holding 
that the words “account stated ” in Art, 64 of the Limitation Act could not 
properly be applied toa moneylending transaction, where one party lent to the 
other and the other merely made repayments of the money lent, so that the 
borrower was always the debtor of the lender, 

Held, by the Privy Council, (reversing the High Court: Z. L. R. 54 All, 506) 
that the account was mutually stated and agreed between the parties, and that 
the settlement of 26th September, 1925 was an "account stated ’’ within the 
meaning of Art. €4 of the Indian Limitation Act, and the present guit, being 
instituted within three years thereof, was in time. 

(Cass Law discussed). 


Appeal No. 112 of 1932 froma judgment and decree of the 
High Court, Allahabad, dated the roth January, 1932, reversing a 
judgment and decree of the Subordinate Judge of Shahjahanpur, 
dated the r4th September, 1927. 


The facts of the case are set out in their Lordships’ judgment. 


The proceedings in the High Court are reported in Z. Z. R. 54 
All. 500. 


The principal question for determination was, whether there was 
an “ account stated ” between the parties within the meaning of 
Art. 64 of the Limitation Act. 

Dunne, K. C. and Hyam for the Appellant. 

Abdul Majid for the Respondents, 


Their Lordships’ judgment was delivered by: 


Lord Wright :—This appeal involves a question of general 
importance in regard to the law of limitation, The appellants carry 
on business as money-lenders, and for twenty-five years had been 
lending money to the respondents, the rate of interest being to 
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annas per cent. per mensem. The loans were entered in the 
appellants’ books with charges for interest at intervals, 
and so also were the payments on account made by the 
respondents from time to time. The suit was brought as on 
an account stated evidenced by entries as below described in the 
appellants’ ledger ; it was stated to their Lordships that the 
ledger set out the various items of credit and debit. ‘The appell- 
ants’ books were not produced at the hearing of the appeal, 
though produced at the trial. At the foot of the page of the 
ledger on the debit side there was written by or on behalf of the 
appellants: “Balance due to be’ received after adjusting the 
account up to Kunwar Sudi 9 Sambat, 1982 (that is, the 26th 
September, 1925), Rs. 16,043-8-9” Below this entry was written 
in the writing of one of the respondents, “ Balance due to be paid 
after adjusting the account up to Kunwar Sudi 9g, Rs. 16,043-8-9”: 
this latter entry was signed by both respondents, who were both 
literate. The respondents pleaded that they merely signed in re- 
liance on the word of the appellants and did not go into the accounts 
with them. They did not, however, give evidence before the Judge. 
The appellants gave evidence that the respondents had signed the 
entry “after they had understood the accounts”; that “ some- 
times they would come forthe purpose of making up accounts” ; 
that after the respondents had signed the entry the appellants 
sent them a registered notice, whereupon they were asked by the 
respondents for time, but as in the end no payment was made, 
they brought the present suit. The appellants stated in evidence 
that the last loan granted to the respondents was Rs. 1,000 on 
the 9th August, r92t, and that the last acknowledgment of the 
accounts by the respondents previous to that sued “upon was 
on the roth October, 1921, It is clear that considerable payments, 
either on account of principal or interest or of both, were made 
between 1921 and 1925: what these payments precisely were 
does not appear, noris it possible for their Lordships, not having 
the appellants’ books before them, to say to what extent the 
debts were barred by limitation—that is, apart from any 
question of an account stated. The respondents pleaded that 
“within three years from the date of institution of the suit "— 
that is, from the 17th August, 1927—-they had neither contracted 
any debt from the appellants nor paid them any sum of money. 
It might be inferred, though not with certainty, that they could 
not have made the same assertion if the date taken had 
been the date at which they signed the entry in the ledger. In 
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any case, their Lordships have no specific evidence on - this 
point. 
The Subordinate Judge accepted the appellants’ evidence 
and found that there was in fect a settlement of account between 
the parties on the 26th September, 1925, so that the balance then 
struck became itself a debt which was to carry future interest at 
to annas percent. per mensem : he found that the respondents 
“satisfied themselves of the correctness of the balance before 
they signed the note.” He accordingly gave judgment for the 
appellants, holding that there was an account stated within the 
meaning of article 64 of schedule 1 of the Indian Limitation Act, 
19608. 

The judgmentiwas reversed on appeal by the High Court of 
Allahabad. The learned Judges held that in law the words 
“account stated ” cannot properly be applied toa moneylending 
transaction where one party lent to the other and the other merely 
made repayments of the money lent, so that the borrower was 
always the debtor of the lender: such transactions, they held, 
were entirely unilateral and there could be no statement of a 
mutual account, so as to’ satisfy the' words in article 64 of the 
Limitation Act “ accounts stated between them.” 

The question is whether this ruling is correct in law, a 
question on which there has been considerable conflict of authority 
in the Courts of India. Thusin Raf Narain Rao v. Ram Sarup 
(7), the learned Judges (p. 426) thus sum up the position on the 
authorities :— 

“But there is undoubtedly, as observed by Blackburn, J., in 
Laycock v. Pickles (2), a technical meaning attached to this expres- 
sion, viz., ‘the real account stated is when several items of cross 
claims are brought into account on either side, and being set against 
one another, a balance is struck, and the consideration for the 
payment of the balance 1s the discharge on either side ; each party 
resigns his own rights on the sums he can claim in consideration of 
of a similar abandonment on the other side, and of an agreement 
to pay and to receive in discharge the balance found due.’ There 
are numerous cases of the Indian High Courts where this phraseo- 
logy has been borrowed, and stress has been laid on the restricted 
meaning of the expression. We may only give references toa few 
of such cases, viz., Wahanibai v. Nathu Bhau (1); Jumun v, Nand 


(1) (1929) I. L. R. sa All. 480, 
(2) (1863) 33 L. J. Q. B. 43. 
(1) (1883) I, L, R. 7 Bom.414. 
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Lal (1) ;and Suraj Prasad v. W. W. Boucke (2). On the other foe 
hand, there are undoubtedly some observations to the contrary in 1934 
Dukhi Saku v, Mahomed Bikhu (3), and a clear expression of pim Bishan Chand 
Opinion in Manjunatha Kamti v. Devamma (4), anda reference to 
such contrary opinion in Sarifun Mandalin vy. Feradoul Khatun (5). aa 
It may be pointed out that the case of Ganga Prasad v. Ram Dayal Lord Wright. 
(6), was explained in Bhola Nath v, Net Ram (7), where it was 
pointed out that the facts of the case made it one of a very restricted 
application. The learned advocate for the respondent has strongly 
urged before us that in a purely loan transaction, even though there 
may be payment by the debtor from time to time, inasmuch as 
there can te no adjustment of reciprocal claims or demands, the 
final balance struck, cven though with mutual consent, can never 
amountto an account stated. Qn the other hand, the learned 
advocate for the appellants has strenuously urged before us that 
it is not necessary that there should be mutual demands of claims, 
butif there are credit and debit entries in an account, though : 
indicating only the advances made by one side and payments made 
by the other, the final settlement of accounts between the parties 
may amount to an account stated within the meaning of article 64. 
There is no doubt that even though no case may be directly in 
point and exactly similar to the case on facts, there 1s a preponder- 
ance of observations in favour of the contention advanced on behalf 
of the respondent, though there are also express views to the 
contrary. ” 
It is unnecessary here further to cite the various authorities ; 

it is enough to say that in the present case the Court relied on the 
definition given in Ganga Prasad v. Ram Dayal (6), which in their 
opinion was supported by the weight of authority. In that case it 
was said at p.503 with reference to the meaning of the words 
“ account stated ” in article 64 of the Limitation Act :— : 

_ “ An ‘account stated’ in the true sense is where several cross 
claims are brought into account on either side and are set off 
against each other and a balance is struck. The consideration for 
the payment of the balance is the discharge on each side. Such an 
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(1) (9893) I. L, R. 15 All r. 
(2) (1920) 5 Pat. L, J. 371. 

» (3) (1889) I. L. R. 10 Cale, 284, 
(4) (1902) I. TL. R. 26 Mad, 185,5 
(5) A. I R. 11923] Calc, 578. ` 
6) (1901) I. L. R. 23 All, 502. 
(7) (1906) 3 A. L. J. 800. 
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account stated certainly evide nces a new contract on which-a suit 
can be based. It was held in Jamun v, Nand Lal (1), that article 64 
of schedule ii of the Limitation Act applied only to such.an account 
stated, and not toacase like the present, where there were no 
demands to be set off against each other, but only debts on one 
‘side of the account and payments made by the debtor on the 
other. 

The earlier decisions of this Court are conflicting. In Nand 
Ram v. Ram Prasad (2);. Zhakurya v, Sheo Singh (3); Zulfikar 
Husain v, Munna Lal (4) and Sital Prasad v, Imam Bakhsh (5), 
at seems to have been assumed, rather than held,. that a mere 
acknowledgment of a balance struck in the plaintiff’s books was an 
‘account stated within the meaning of article 62 of schedule ii of 
the Limitation Act of 1871, or of article 64 of schedule ii of the 
present Limitation Act. ‘The Court’s attention does not in any 
0f those cases seem to have been directed to the precise meaning of 
an account stated.. 

On the other hand, in Kanhatya Lal v. Stowell (6), a settlement 
-of accounts, such as we have in the present case, seems to have 
been. cohsiderel a mere acknowledgment; and in GAasita. v. 
.Ranchore (7), the Court declined to uphold a decree which was 
-based entirely on an acknowledgment of this kind. In this state of 
‘the authorities in this Court we consider that we are free to follow 
the decision in Jamun v. Wand Lai (1), and hold that what is sued 
upon in the present case is not an account stated, but a mere 
acknowledgment, ” i 

In tbis state of the authorities in the Indian Courts their 
‘Lordships feel both entitled and bound to consider the question 
as,.a matter of principle, and in doing so some reference must be 
made to the decisions on the pointin the English Courts, since 
particular reliance has been placed by the Courts in India on the 
danguage, as quoted above, of Blackburn, J., in Laycock v, Pickles 
(8). But before referring tothe English cases their Lordships 


(1) (189a) 1 1. R. 15 All. r. 

(2) (1880) I. L. R. 2 All, 641. 

(3) (1880) I, L, R. 2 All 872. ` 

(4) (1880) 1. L R. 3 All, 148. 

(5) (1883) All. W. 47. 

(6) (1880) I. L, R. 3 All 581, 

(7) (1881) All. W. N. 65. 

8) (1863) 4 B. & S. 497. JB” 
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desire to consider a recent decision of this Board in the’ case, so 
far unreported, of Sigueira v. Noronha (1). That was on an 
appeal from the Court of Appeal for Eastern Africa varying a 
judgment of the Suyreme Court of Kenya. The Indian Limitation 
Act, 1877, which so far as is material is the same as the Act 
of 1908 had been applied to Kenya by the Order in Council, and 
the principal question discusse] inthe judgment of this Board, 
delivered by Lord Atkin onthe rsth February, 1934, was whether 
there was an account stated within Article 64 of the, Act. The 
plaintiff had for many years, from about 1913 until 1928, been 
employed by the defen lant. In the books of the business there were 
accounts of the plaintifs drawings from time to time; there 
was no account on the other side im respect of his salary, because 
the salary had never been fixed. In 1928 an account was drawn 
up and signed by the defendant’s manager showing credits for 
salary and debits for drawings, and ending, “By balance in your 
favour, 42, 458-84.” The account had started with a balance of 
26,020 shillings in 1921, and appears throughout to have been 
in the plaintifi’s favour. Lord Atkin held that it was an account 
stated involving a promise to pay the balance for good considera- 
tion, He distinguished and put on one side that form of account 
stated which constituted a mere acknowledgment of a debt. Then 
ke thus stated what would properly be descrited as a real dccount 
stated :— 


“But, on the otker hand, there is;another form of account stated 
which is a very usual form as between merchants in business, in 
which the account stated is an account which contains entries on 
both sides, and in which the parties who have stated the account 
between them have agreed that the items on one side should bé 
set against the items upon the other side and the balance only 
should be paid; the items on the smaller side are set off and 
deemed to be paid by the items on the larger side, and there 
is a promise for good consideration to pay the balance arising 
from the fact that the items have been so set off and paid in the way 
described.” ~ 2. 


Lord Atkin quoted the language of Viscount Cayein Camillo 
Tank Steamship Company, Limited, va Alexandria Enginzering 
Works, (2) :— @ os tera og es 3 


(1) Since 1eported. (1934) 59 C. L. Je 494. i ian | 
(2) 3ST. L. R. 134. IE > 
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“There is the second kind of account stated, where the account 
contains items both of credit and debit, and the figures on 
both sides are adjusted between the parties and a balance 
struck.” 


Lord Cave, in the passage quoted by Lord Atkin, went on to 
quote the words of Blackburn, J., in Zaycock v. Pickles (1),- the 
main purport of which has already here been set out in the passage 
quoted above from the judgment in aj Narain Rao v. Ram 
Sarup (2): Lord Cave did not, apparently, lay any emphasis 
on a distinction between mere items of debit and credit and what 
Blackburn, J., describes as items of claim. It seems that the 
case which Lord Atkin was dealing with was a case in which the 
employee could have claimed his salary, just as here the appellants 
could have claimed the money lent and interest, and that what 
the account stated brought in on the other side was merely the 
record of the monies drawn by the employee, which seem to 
correspond with the partial payments made from time to time in 
the present case to the appellants by the respondents, Ina sense 
this latter class of item might be brought within Blackburn, J.’s, 
words as “items of claim,” because in any action for the monies 
due they might be relied on by way of a counterclaim or set off, 
It does not appear from Lord Atkin’s opinion that the authorities 
in the Indian Courts were cited in that case, and some distinction 
may be drawn between the relationship of the parties in that case 
as contrasted with the relationship of the appellants and respon- 
dents in the present cate. Hence their Lordships do not feel able 
to treat that decision as conclusive of the present appeal. But it 
certainly favours the contentions of the preserit appellants. In 
Laycock v. Pickles (1) the plaintiff was indebted to the defentants 
in the sum of £111. He had a claim against them for labour and 
materials for £67, and it was agreed that in return for the transfer 
of certain property he should be credited with £70, A balance 
was then struck, and his final liability was agreed at £22, which 
sum the plaintiff was held entitled to recover as upon an account 
stated. It was with reference to these facts that Blackburn, J., 
spoke of items of claim; but he also usesthe phrase, “It is the 
game as if each item was paid and a discharge given for each, 
and in consideration of that discharge the balance was agreed to be 
due.” These words may well be used to describe what the Subor- 


(1) (1862) 4 B. & S. 497. 
(2) (1929) I. L. R. 52 AJl, 480. 
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dinate Judge- in the present case found to have been the position: 


between the appellants and respondents, save that tbe partial pay- 
ments brought into the account and treated as having discharged the 
debt gro tanto, leaving only the agreed balance, had been paid, 
not at the time of the account, but previously. Indeed, the 
essence of an account stated is not the character of the items on 
one side or the other, but the fact ‘that there are cross items of 
account and that the parties mutually agree the several amounts 
of each and, by treating the items so agreed on the one side as 
discharging the items on the other side go fanto, go on to agree 
that the balance only is payable. Such a transaction is in truth 
bilateral, and creates a new debt and a new cause of action. ` There 
are mutual promises, the one side agreeing to accept the amount 
of the balance of the debt as true (because there must in such 
cases be, at least inthe end, a creditor to whom the balance is 
due) and to pay it, the other side agreeing the entire debt as at 
a certain figure and then agreeing that it has been discharged 
to such and such an extent, so that there will be complete satis- 
faction on payment of the agreed balance. Hence, there is 
mutual consideration to support the promises on either side 
and to constitute the new cause of action. The account stated 
is accordingly binding, save that it may be reopened on any 
ground—for instance, fraud or mistake—which would justify 
setting atide any cther agreement. In Ashby v. James (1), (the 
leading authority for the rule that though some of the items 
are barred by limitation, a settlement of accounts including these 
items is none the less binding), Baron Alderson thus summed up 
the position :— 

“Here the striking of a balance between the parties is evidence 
of an agreement that the items of the defendant’s account should 
be set off against the earlier items of the plaintiffs, leaving the 
case unaffected either by the Statute of Limitations or the set 
off.” l 


This rule does not depend on the character or the origin of 
the debts or credits on either side—as, for instance, whether on 
the one side the consideration for the items is work and labour 
and on the other, goods supplied. Thus, in foster v. Allanson 
(2), where accounts had been settled on the dissolution of a 
partnership, the “stress that was laid on the fact that items were 
included which were not connected with the partnership was due 


(1) (1843) 11 M. & W. 542. (a) 2 T. R. 479. 
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simply to the desire to avoid the technical plea that, the articles 
of .parinership being under seal, the action should have been in 
covenant instead cf being brought, as it was, in assumpsit as on 
an account stated. Indeed, it follows from the idea of an account 
stated that whatever the consideration for each item, every item 
must appear in terms of money, since what is being agreed is 
matter of account : itis also clear that in that great class of cases 
where the whole Cealings between the parties are financial, the 
items of account can cnly.be in terms of money and can only con- 
sist of payments of one to the other and vice versa. It seems that 
the rule adopted by the Court in the decision appealed from 
would exclude from the category of legally valid “accounts stated” all 
such financial. accounts. Nor can it be material, as it seems, in 
determining whether there can be an account stated, whether 
the balance of indebtedness is throughout, as it must be at the 
end, in favour of one side. Equally it seems irelevant whether 
the debt in favour of the final creditor was created at the outset 
by.one large payment or consisted of several sums of principal 
and several sums of interest ; not can it matter, in this connec- 
tion, whether the only payments made on the other side were 
simply payments in reduction of such indebtedness or were pay- 
ments made in respect of other dealings. In any event, items 
must in the same way‘ be ascertained and agreed on each side 
before the balance can be struck and settled. By way of illustra- 
tion, reference may be made to accounts between principal and 
agent. It is true that the ascertainment and agreement of the 
items in such accounts may involve investigating the-position as 
between the agent and third’ parties : that circumstance may, in- 
deed, ‘have an important bearing in regard to any subsequent 
claim to reopen the accounts, as in the case of Williamson y, 
Barbour (1), but does not directly affect the actual settlement of 
the items in the first place as between the principal and agent, 
The closest parallel, however, to the case presented in this appeal 
is that of accounts between banker and customer ; that relation- 
ship is one of debtor and creditor, the banker being debtor when 
the account is in credit, and the customer being debtor when the 
account is overdrawn. It has not been doubted that in law there 
can be a settled or stated account between banker and customer : 
what has been questioned is whether the acceptance by the cus- 
tomer without protest of a balance struck inthe pass-book con- 
stitutes a settled account, but the question has had reference merely 


1) (1877) 9 CH. D. 529. 


~ 
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to the issue whether such a settlement can be inferred as a matter Bat 4 
of. fact from the passing backward and forward of the pass-book. 1934. 


The legal competence of such a settlement, if made; is not ques- fi Bishun Chand 
tioned. In Blackburn Building Society v. Cunliffe Brooks. and 
Company, (1) Lord Selborne said, “Nor can they (the bankers) = 
have the benefit of the doctrine that a passbook passing to and Lord Wright. 
fro is evidence of a stated and settled account.” On the other 

hand, in Vaghano v. Bank of England, (2), Bowen, L. J., rejected 

the idea that there had beena settlement of account between the 

customer and the bank, but he did so purely on the ground, as 

he stated, that “there was no evidence what as between a customer 

and his banker is the implied contract as to the settlement of 

account by such dealing with the pass-book.” It is clearly involved 

in these observations that there can in law be a settlement of 

account as between banker and customer and that this is the law, ~~ 
is constantly assumed and acted upon in practice ; but in such 
cases the dealings are purely financial on each side and consist of 
money credits and debits, in the course of which one side may 
never be able to sue the other for a demand or, claim because he 
is always in debt to the other, though, if sued for the whole debt, 
he could avail himself of payments he has made in partial reduc- 
tion of the debt on running account, though merely by way of set- 
off or counter-claim. The customer in such cases may have had 
a continuous overdraft, and be in this respect in the same position 
as the respondents on the account in question. But it would be 
an unfortunate restraint on legitimate and ordinary business rela- 
tions if the law were to say that an account could not be mutually 
stated and agreed between parties in such relationship. Their 
Lordships do not think that such is the law for the reasons and 
on the authorities they have set out: they think after a careful 
examination ofall the relevant provisions of the Act, that the same 
conclusion governs the meaning of the term “account stated” in 
aiticle 64 of the Limitation Act ; there is no definition of the term 
in the Act, 


v.. 
Seth Girdhari Lal. 


They are of opinion that on these principles the settlement 
in fact, made between the appellants and respondents in the cir- 
cumstances and in the manner found by the Subordinate Judge, 
should be upheld, 


That conclusion will dispose of this appeal and make it un- 


(1) (1882) 22 Ch, D, 61 (71). 
(2) (1889) 23 Q. B. D. 243 (263) 
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necessary to determine the further issue which was argued—whether 
the appellants were entitled to recover under section 25 (3)of the 
Contract Act. 


The authorities referred to above show that where an account 
has been settled, it is immaterial that some of the items were 
statute-barred. It has not been decided whether the same prin- 
ciple would be applied if all the items were statute-barred, but 
in the present case it is left in doubt, on such evidence as there 
was before the Court, whether all the items were so barred, and 
it would be for the respondents to upset, if they could, the validity 
of the settled account. Their Lordships see no reason in this case 
to go behind it. 


On the whole case, their Lordships are of opinion that the app2al 
should be allowed with costs here and below, and the decree of 
the Subordinate Judge restored. 


They will humbly so advise His Majesty 
Hi, S. L, Polak & Co; Solicitors for the Appellant. 
Ram Singh Nekra: Solicitor for the Respondents, 
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Present: Lord Blanesburgh, Lord Wright and Sir 
Lancelot Sanderson. 


CHANDRA MANI SAHA AND OTHERS 
9, 
SREEMATI ANARJAN BIBI AND OTHERS, 


[On APPEAL FROM THE HiGH COURT OF JODICATURE AT 
ForT WILLIAM IN BENGAL] 


Indian Limitation Act, (IX of 1908), Sch. I Art. 180-—-Application by auction- 
purchaser for delivery of possession—Terminus a quo—“when the sale 
becomes absolute’’—Civil Procedure Code, (Act V of 1908), Order 21, Rules 
92, 94~Order of Executing Court confirming sale, not effective until final 
disposal of appeal deainst refusal to set aside sale. 


By Order 21 Rule 92, Civil Procedure Code, when an application to set aside 
a sale of immoveable property in execution of a decree is disallowed, ‘ the Court 
shaji make an order confirming the sale, and thereupon the sale shall become 
absolute’. Where a sale has become absolute, the Couns shall grant a certi- 
ficate to the purchaser, and such certificate “shall bear date the day on which 
the sale became absolute”, (Order a1, Rule 94). Art. 180 of the Limitation 
Act provides that an application under Order 21, rule 95, Civil Procedure Code 
by the purchaser for delivery of possession of the property ‘purchased at the 
execution-sale must be preferred within three years of the time “when the sale 
becomes absolute”. 


Held, that in construing the meaning of the words “when the sale be- 
comes absolute” in Art, 180, regard must be had not only to the provisions 
of Order 21, rule 92, of the Civil Procedure Code, but also to the other material 
sections and Orders of the Code, including those in Order 43 rule r (J) which 
relate to appeals from orders made under Order 21, Rule 92. 


Held, therefore, that where an appeal is preferred under Order 43, rule 1 0) 
from an order of the Executing Court disallowing an application to set aside 
an execution-sale, the sale will not become absolute within the meaning of 
Art 180 of the Limitation Act until the disposal of the appeal, even though 
the Executing Court may have meanwhile made an order confirming the sale 
under Order 21, Rule 92. 


An application by the judgment-debtor under Order 21, rule go, to set aside 
an execution sale was dismissed on 15th April 1924 and on 2and April 1924 the 
Subordinate Judge made an order confirming the sale. The judgment-debtor's 
appeal against the order refusing to set aside the sale was dismissed by the High 
Court on 17th March, 1927, and on the 19th May, 1928 and 6th June, 1928 sale 
certificates were granted to the auction-purchaser under Order 21, rule 94. The 
auction-purchaser applied on 10th Septem ber, 1928 for delivery of possession : 


Held, that the order of the Subordinate Judge, dated 2and April, 1924, con- 
firming the sale did not become effective and the sale did not become absolute, 
within the meaning of Art. 180, Limitation Act, until the dismissal of the appeal 
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on the 17th March, 1927, and the application for possession was therefore not 
barred by Art. 180, 


Judgment of the High «Court, Calcutta (s4 C. L. J- 24t and also 56 C. L. J. 
574) reversed. 

Neckbar Sahat v. Prakash Chandra Nag Chowdhury (1) over-iuled. 

Chhogan Lal Bagri v. Behari Lal Saha Ray (2), approved. 
l Muthu Korakkai Chetty v. Madar Ammal (3), referred to. 


Appeals No. 87 of 1932 from decrees of the High Court, 
Calcutta, dated the roth August, 1930, reversing the orders of the 
Subordinate Judge of Tippera, dated the 28th February, 1929. 


The appeals raised the question, when does a sale in execution 
of adecree “become absolute” within the meaning and for the 
purpose of Art. 1&0 of the Limitation Act? 


The material facts are set out inthe Board’s judgment. The 
case below is reported in 54 C. L.J. 241 and alsoin 56 C. Z. 
Ji 574 

DeGruyther K. C. and Parikh for the Appellants: The sale 
did not become absolute until the appeal was finally disposed of: 
Muthu Korakkai Chetty v. Madar Ammai(3); Baijnath Sahai v. 
Ramguit Singh (4); Chhogan Lal Bagri v. Behari Lal Saha 
Ray (2). 

Neckbar Sakai’s case (1) was wrongly decided, and is in conflict 
with the principles laid down by the Board in Baijnath Sahat v. 
Ramgut Singh (4). There was no final confirmation of the sale and 
it could not, in consequence, become absolute until the High 
Court dismissed the judgment-debtor’s appeal against the order 
refusing to set aside the sale. 


In. any case, having regard to the view taken in Calcutta 
Kailash Chandra Tarafdar v. Gopal Chandra Poddar (5), the 
appellants, (purchasers), being the decree-holders themselves, were 
obliged to proceed by application as they were precluded from 
proceeding by suit, and their application of roth September, 1928 
might under section 47 of the Code of Civil Procedure be treated 
as a suit for recovery of possession, which would not be barred 
under Art, 138 of the Limitation Act, even if the High Court were 


(1) (1928) I L. R. §6 Calc. 608. 
(2) (1932) 56 C. L. J. 520 
(3) (1919) I. L. R. 43 Mad. 185 (F. B.). 
(4) (1896) L. R. 231. A. 45; 1, L. R. 23 Calc, 775. 
_ (5) (1926) I. L, R. 53 Cale, 781 ; 43 C. L. J. 345. . 
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Tight that the sale became absolute when confirmed by the Sub- 
ordinate Judge on 22nd April, r924. 

(On their Lordships intimating that this point was not taken in 
the High Court, learned Counsel did not press the matter further). 


The respondents did not appear at the hearing. 
Their Lordships’ judgment was delivered by 


Sir Lancelot Sanderson: These are two consolidated 
appeals from two decrees dated the roth August, 1930, of the 
High Court of Judicature at Fort William in Bengal, which rever- 
sed two orders ‘dated the 28th February, 1929, of the Court of 
the First Subordinate Judge of Tippera at Comilla. 

The question for determination is, whether the appellants, 
who purchased with the leave of the Court at two auction sales 
certain mortgaged property in execution of two mortgage decrees 
in their favour, are entitled to delivery of possession of the 
said property. 

It was alleged on behalf of the respondents that the two 
applications which were made by the appellants for delivery of 
possession of the said property were oùt of time and barred by 
the Indian Limitation Act, 1908. 


The Subordinate Judge held that the applications were not 
barred and made an order for delivery of possession of the pro- 
perty referred to in each application. 


The respondents Nos. 1 to 3 appealed in each case to the 
High Court, and on the roth August, 1930, the learned Judges of 
the High Court delivered a judgment which disposed of the two 
appeals. In pursuance thereof decrees were made setting aside 
the orders of the Subordinate Judge and dismissing the appli- 
cations for possession on the ground that they were’ barred by the 
Limitation Act. 


From these decrees the appellants have appealed to His Majesty 
in Council. The respondents were not represented, 


The material facts are as follows :— “ 


In 1901 respondents r to 8 or their predecessors executed 
- a-mortgage in respect of 19 immoveable properties in favour of 
appellant No.1 who took the mortgage for himself and his co- 
sharers the- other appellants or their representatives. In 1914 
the appellants sued on the mortgage making the mortgagors 
respondents r to 8 or their predecessors principal defendants 
and the remaining respondents or -their predecessors pro forma 
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defendants. On the roth July, 1919, the final mortgage decree 
for sale was passed, 

The same respondents executed in 1903 in favour of the 
appellants another mortgage in respect of the same 19 and 19 
other immoveable properties and in 1914 the appellants sued 
the respondents in the same manner as mentioned before. On 
the roth July, roro, the final mortgage decree for sale was 
passed. < 
In March, 1922, the appellants took out execution of both 
decrees, the first for Rs. 19,315-3-0 and the second for Ks. 32,180- 
15-9. Atauction sales in execution in koth cases the appellants 
purchased with the leave of the Court on the reth February, 
1923, the mortgaged properties, in the first case for Rs. 18,225-0-0 
and in the second case for Rs. 30,026-0-0. 

Applications to the Subordinate Judge were made on behalf 
of the judgment-debtors under Order 21, rule 90, of the Code of 
Civil Procedure, 1g08, to set aside the sales. 

On the z5th April, r924, the Subordinate Judge made orders 
disallowing the said applications, and on the 22nd of April, 1924, 
hefconfirmed the sales in pursuance of Order a1, rule 92, of the 
said Code. 

On the erst July, 1924, appeals by certain of the judgment- 
debtors were filed in the High Court against the orders of the 
Subordinate Judge, dated the 15th April, 1924. 

On the 17th March, 1927, the Hish Court dismissed the said 
appeals 

In pursuance of Order 21, rule 94, the Subordinate Judge 
granted sale certificates to the appellants in the first case on 
the roth May, 1928, and in the second case on the 6th June, 
1928. 

On the roth September, 1928, the appellants made an applica- 
tion in each case to the Subordinate Judge for possession of the 
properties purchased by them at the said auction sales, The appli- 
cations were made under Order 27, rule 95, of the first schedule of 
the Code of Civil Procedure. 


The respondents Nos. 1 to 3 objected to the said applications 
on the ground that they were barred by limitation. They alleged 
that the sales had become absolute on the 22nd April, 1924, when 
the Subordinate Judge confirmed the sales, and that inasmuch 
as the applications for delivery of possession were not made until 
the roth September, 1928, the said applications were out of time by 
reason of article 180 of the Limitation Act, which provides that stch 
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an application must be made within three years from the time when 
the sale becomes absolute. 


As already stated, the Subordinate Judge held that the 
applications were not out of time; he considered that inasmuch 
as the judgment-debtors appealed against his orders of the 15th 
April, 1924, time did not begin to run until the date of the dis- 
posal of the appeals, viz., the 17th March, 1927, and, therefore, 
the applications for possession made on the roth September, 1928, 
were made within the three years specified by article 180 of the 
Limitation Act. 


The learned Judges of the High Court were of opinion that the 
sales became absolute on the 22nd of April, 1924, when the Sub- 
ordinate Judge confirmed the sales, and, therefore, that the applica- 
tions for possession, which were made on the roth September, 1928, 
were barred by reason of the said article. 


There is no doubt that article 180 of the Limitation Act, 
1908, is applicable to the matter now under consideration. It 
provides that a purchaser of immoveable property at a sale in 
execution of a decree for delivery of possession, must make the 
. application within three years from the time when the sale becomes 
absolute. 


In order to ascertain when such 4 sale as is referred to in the 
said article becomes absolute, reference must be made to the 
Code of Civil Procedure, and the orders and rules contained in 
the first schedule thereto, for that is the Code which contains the 
provisions relating to the sale of immoveable property in execution 
of decrees. 

Order 21, rules 82 to 96, in the said schedule are applica- 
ble to sales of immoveable property. Rules 89, go and gt deal 
with applications to set aside a sale and rule g2 (1) provides as 
follows ; 

“Where no application is made under rule 89, rule go, or rule gx, 
or where such application is made and disallowed, the Court shall 
make an order confirming the sale and thereupon the sale shall 
become absolute,” 

There is no doubt that the above-mentioned rule is applicable 
to the present case + for as already stated the judgment debtors 
did apply to set aside the sales, and the Subordinate Judge dis- 
allowed the applications on the 15th April, 1924, and-on the 22nd 
April, 1924, he confirmed the sales. 

The sales therefore became ‘absolute on the 22nd April, 


1934. 
Nad 
Chandra Mani Saha 
v. 
Anarjan Bibi. 


Sir Lancelot 
Sanderson, 


———” 


552 THE CALCUTTA LAW JOURNAL. [Von LIX, 


. pet 1924, at any rate so far as the Court of the Subordinate Judge was 


1934; concerned, 

‘Chandra Mani Saha . Dutthe judgment debtors hada right of appeal under Order 
43, rule (1) (j) against the orders of the Subordinate Judge by which 
he disallowed their applications to set aside the sales. This right of 
sa ai appeal the judgment debtors exercised. Upon the hearing of the 
— appeals, the High Court, by reason of the provisions of section 
107 (2) of the Code bad the same powersas the Court of the 

Subordinate Judge. 

In the present case, the High Court dismissed the appeals and 
on such dismissal the crders of the Subordinate Judge confirming 
the sales became effective and the sales became absolute. 

In considering the meaning of the words in article 180 of the 
Limitation Act, it is useful to consider the converse casee Take a 
case in which the Subordinate Judge allowed the application to set 
aside tbe sale; in that case, of course, there could be no con- 
firmation of the sale as far as the Subordinate Judge was concerned, 
as there would be no sale to be confirmed. 

But if, on appeal, the High Court allowed the appeal, and 
disallowed the application to set aside the sale, the High Court 
would then be in a position to confirm the sale, and on such an 
order of confirmation by the High Court the sale would become 
absolute. 

Again, take a case in which the Subordinate Judge disallowed 
the application to set aside the sale; there would then be 
confirmation of the sale by the Subordinate Judge and the sale 
would become absolute as far as his Court was concerned. If 
the High Court allowed an appeal, and set aside the sale, there 
would then be no gale, and, of course, no confirmation and no 
absolute sale. 

Upon consideration of the sections and orders of the Code, 
their Lordships are of opinion that in construing the 
meaning of the words “when the sale becomes absolute” in 
article’ 180 of the Limitation Act, regard must be had not only 
to the provisions of Order 21, rule ga (1) of the schedule to the 
Civil Procedure Code, but also to the other material sections and 
orders of the Code, including those which relate to appeals from 
orders made under Order 21, rule g2 (x). “The result is that 
where there is an appeal from an order of the Subordinate Judge, 
disallowing the application to set aside the sale, the sale will 
not become absolute within the meaning of article 180 of the 
Limitation Act until the ‘disposal of the appeal, even though the 
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Subordinate Judge may have confirmed the ‘sale, as he was 
bound to do, when he decided to disallow the above-mentioned 
application. 

Their Lordships, therefore, are of opinion that on the facts of 
this case the sales did not become absolute within the meaning of 
article 180 of the Limitation Act until the 17th March, 1927, and 
that the applications for possession of the properties purchased at 
the auction sales were not barred by the Limitation Act. 

Their Lordships’ attention was drawn to certain cases decided 
by the High Court at Calcutta, from which it appears that there 
has been a difference of opinion on the point now under considera- 
tion. 

The learned Judges in their judgment in this case referred to two 
unreported cases which in their opinion covered the point. 

The first of these cases, decided on the 27th July, 1928, viz.: 
Neckbar Sahai v. Prakash Chandra Nag Chaudhuri (1), is now 
reported. This is undoubtedly a decision which supports the judg- 
ment of the learned Judges now under consideration, for it was 
held that— 

“ The period of three years provided for in Article 180 of the 
Limitation Act, 1908, for an auction-purchaser’s application for 
delivery of possession should be reckoned from the date of the con- 
firmation of the sale under Order 21, rule 92 and not from that of 
the final disposal of the judgment-debtor’s application under 
Order 21, rule go, ” 

The decision of the High Court in the present case was given on 
the roth August, 1930, and followed the decision in the above- 
mentioned cited case. It may be noted that it is now reported in 
56 Cal, L. J., at page 574. 

On anearlier page of the same volume of the Calcutta Law 
Journal, in the case of Chhogan Lal Bagri yv. Behari Lal Saka Ray 
(2), is reported. That case was decided by a Division Bench of the 
High Court at Calcutta onthe r5th July, 1932, f. e nearly two 
years later than the decision inthe case now under appeal. In, 
Chhogan Lal Bagri vy. Behari Lal Saha Ray (2), the head-note is as 
follows :— 

“The decree-holder (appellant) in execution of his mortgage 
decree purchased the properly on the 17th September, 1924. An 
application for setting aside the sale by one of the judgment-debtors 
was dismissed on the 30th May, 1925, and the sale was confirmed 


` (x) (1928) I. L. R 56 Cale. 603. 
(3) (1922) 56 C. L. J. 520. 
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on that date. An appeal was afterwards filed against the order 
dismissing the application for setting aside the sale, and the appeal 
was dismissed on the 25th July, 1927. The present application for 
delivery of possession was made on the 18th January, 1929.” 

It was held that the application, being governed by article 180, 
schedule I of the Limitation Act was in time; that the three years 


-ran from the 25th July, 1927, when there wasa final, conclusive 


and definite order confirming the sale, and not from the 30th May, 
1925. 

The learned Judges were able to distinguish the case of 
Neckbar Sahai v. Prakash Chandra Nag Chaudhuri (1) from 
the case which they were considering, and held that it was not 
an authority against the appellants. Their Lordships find consider- 
able difficulty in appreciating that conclusion, for it seems to them 
that the decisions inthe two above-mentioned cases are directly in 
point on the matter now under consideration, and that the decisions 


-are in conflict. 


Reference was also made to the case of Muthu Korakhai Chetty 
v. Madar Ammal (2), which was a decision of a Full Bench; the 
question which was referred to the Full Bench was :— 

“ Whether the existence of the cause of action for an application 
for delivery of possession to which Article 180, Schedule I, of the 
Limitation Act applies, is suspended during the pendency of pro- 
ceedings for setting aside the sale, ” 

In their Lordships’ opinion, the decision .on that question, apart 
from observations which were made in the judgments, does not 
assist in the present appeal, for there .is here no question of any 


. suspension of any cause of action. 


For the reasons already given, their Lordships agree with the 
decision of the High Court in Chhogan Lal Bagri v. Behari Lal 
Saka Ray (supra) (3), so far as it relates tothe matter now under 
consideration. 

Two further points were raised on behalf of the appellants. 
{1) That there was no right of appeal from the decision óf the 
Subordinate Judge on the question of limitation, and (2) that 
if the application under Order 21, rule 95 was out of time, a 
suit might have been brought by the appellants to recover posses- 
sion and that the suit would have been in time. Neither of these 
points was taken in the High Couut, and in view of their Lordships’ 
above-mentioned conclusion, it is not necessary for them to express, 
and they do not express, any opinion in respect of either of them. 


(1) (1928) I. L. R. 56 Calc, 608. (3) (1919) I. L. R. 43 Mad. 185. 
(3) (1932) 56 C. L. J. 530. 
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The result is that their Lordships are of opinion that the appeals 
must be allowed, the decrees of the High Court dated the roth 
August, 1930, set aside, and the orders of the Subordinate Judge of 
the 28th February, 1929, restored, and they will humbly advise His 
Majesty accordingly, The respondents must pay the costs of the 
appellants in the High Court and of these appeals. 


Stanley Johnson & Alien > Solicitors for the Appellants. 
Appeals allowed, 


FULL BENCH. 


Bejore Mr. Justice M N. Mukerji, Mr. Justice Le W. J. Costelle, 
Mr, Justice S. C. Malih, Mr. Justice R. E. Jack 
and Mr. Justice S K. Ghose. 


AMIN (AMIR) SHARIFF 
D, 
KING-EMPEROR.* 


Admissibility—Confession to exctse officer-—Police officer-—~Evidence Act (I of 

1872), See. 25. 

Held by Majority of Full Bench (Costello, J. dissenting), that an Excise 
Officer, who in the conduct of investigation of an offence against the excise, 
exercises the powers conferred by the Code of Criminal Procedure upon an 
officer in charge of a police station for the investigation of a cognizable offence, 
is a police officer within the meaning of section 95 of the Evidence Act of 1872. 


Rulumatt v, The Emperor (1) distinguished. 

Ah Foong Chinaman v, The King-BEmperor (2); Harbhaujan Sao v. The 
Atng-Emperor (3), Tura Sundar y Emperor (WW and Matilit Kalowar v, The 
Emperor (5) over-ruled. 


* Full Bench Reference No. 1 of 1983 in Criminal Appeals Nos. 362 and 379 
of 1933, against the order of S K. Siaha Esy, Chief Presidency Magistrate, 
Calcutta, dated the 1sth March 1937. 

(1) (1917) 22 C, W. N, 451. 

(2) (1918) I L. R 46 Calc. 411; 23C. W. N. 834; 28 C. L. J 105, 

(3) (1927)! L. R 54 Cale Gor; 91 C, W. N. 667. 


(4) (1930) 52 C. L. J. 177. 
(5) (1931) 36 C W. N. 163. 
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Ibrahim Ahmed v. Tha King-Emperor (1) approved. 
Radha Kishun Marwari v. King-Empero: (2) dissented from . 


Por àfukerji, F. (Mallik, F. agreeing): The legislature in using the term 
‘police officer’ in section 25 of the Evidence Act of 1872, did not intend to 
exclude from its meaning Excise officers exercising powers of detection and 
investigation of crimes committed against excise laws. 


Per Costello, $ : Any confession made to an officer acting unde: the Opium 
Act or the Excise Act would be admissible in evidence unless it could be ruled 
out under the provisions of section 24 of the Evidence Act of 1872. 


Fer Fack, 7: Section 25 of the Evidence Act of 17219 applicable to the 
case of an Excise Officer to whom a confession is made in the course of an investi- 
gation of an offence by virtue of section 74(2) of the Excise Act, which gives 
him the status of a police officer for the purposes of the investigation. 


Per S. K. Ghose, ¥.+ An officer investigating an offence under the Excise 
Act (V of 1909) or under the Opium Act, 1878, 1s a police officer within the 
meaning of section 25 of the Evidence Act of 1872. 

ler Mukerji, F. (Afallik, F. agreeing) + H matters which pievicusly did not 
fall within the category of crimes, subsequently came to be reccgnised as such, 
and on that officers have been appointed to discharge cr have been vested with 
powers of discharging duties which a police officer had to discharge in 1572, then 
whatever may be the name of the department to which such officers may have 
been attached, such officers must be icgarded as coming within the term ‘police 
officer’ with regard to whom section 25 of the Evidence Act, 1872, was intended 
to be applied. 

Per Mukerji, F. (Mallik, F. agreeing) + Great regard ought to be paid in con- 
struing a statute, to the construction which was put upon it by those who lived 
about the time or soon after it was made, because the meaning which a particular 
word or expression bore in those days may have got mixed up or blurred during 
the interval that has elapsed. 

Per Costello F.: The provisions in section 25 of the Evidence Act must be 
strictly construed and not extended by inductive reasoning or by the presumed 
effect of other stalutes not directly concerned with the laws of evidence, The 
expression ‘police officer’ is used in the sense generally understood by the popu- 
lace at large. i 

Appeal by the Accused. 

. The appellant Amin Shariff in Appeal No. 262 was convicted 
and sentenced to one year’s rigorous imprisonment and to pay a fine 
of Rs. 1000 in default further 3 months’ rigorous imprisonment 
under section o(a) of the Opium Act (I of 1878) and the appellant 
Jahabir Singh, in Appeal No, 379 being found guilty of adiing and 
abetting Amin Shariff in the commission of the offence of having 
in his possession 7 seers of opium without pass or license, was 
convicted and sentenced to one year’s rigorous imprisonment and to 

(1) (1930) I. L. R. 58 Cale, 1260 ; 35 C. W. N, 601, 

(2) (1932) I. L. R. 12 Pat. 46. 


Vor. LIK, ) HIGH COURT, 


pay a fine of Rs. 3co in default 3 months’ rigorous imprisonment 
under section 9 of the Opium Act read with section 114, Indian 
Penal Code, 

The material facts were stated in the following referring 
judgments : 

M. C. Ghose, J.:—This is an appeal by two men, (1) Amin 
Shariff and (2) Jahabir Singh, who have been convicted by the 
learned Chief Presidency Magistrate, under section 9 of the Indian 
Opium Act and sentenced to z year’s rigorous imprisonment and a 
fine of Rs, 1,000 and 1 year’s rigorous imprisonment and a fine of 
Rs. 300 respectively. 

The principal argument in support of the appeal is that the 
learned Magistrate committed an error ip admitting as evidence the 
confessions which the two appellants are said to have made to the 
Excise officer who arrested them, 

Assuming that the two confessions were inadmissible, the facts 
which appear from the evidence are, that on 29th December, 1932, 
an Excise Inspector proceeded with a raiding party to premises 
No. 5/1, Kenderdine Lane, a three-storied house, on secret informa- 
tion which he had received. He searched two rooms on the first 
floor. These rooms were in the occupation of the appellant Amin 
Shariff and his wife, though the rent was paid inthe name ofa 
third person. The raiding party entered the first room and found 
the appellant Jahabir Singh and another man, Babu Ram, seated 
there. The door from that room into the second room was found 
to be barred from the other side. Tke raiding party forced it open 
and found the appellant Amin Shariff and his wife at the other end 
of the room near a door leading to the privy. The Excise officer 
went into the privy and found the window wide open. Looking out 
from the window he sawa bundle lying on the ground just below 
the window. The bundle was taken -and opened in the presence of 
search witnesses and found to contain seven seers of opium which 
was afterwards duly eximined by the Chemical Examiner, 

Jahabir Singh and Baburam were both Lucknow men and they 
were found seated in Amin Shariff’s first room. Baburam was 
discharged inasmuch as there was no evidence against him. 
Against Jahabir Singh there was no more evidence than that against 
Baburam except that Jahabir Singh made a confession to the 


Excise officer incriminating himself. The question is whether this, 


confession is admissible in law. 
In series of cases in this Court, (a) Aukumiak (1), (b) Ah Foong 


(1) (1917) 22°C. W. N. 451. 
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CRAG: Chinaman (1), (c) Harbhanjan (2), (a) Tura Sardar (3), and (e) 
1934 Matilal Kalowar (4), it has been held that an Excise officer is not 


Amin ( Amir) Shari 2 Police officer within the meaning of section 25 of the Indian 
Evidence Act. On the other handin the cass of /érahin Ahmed 
(5), a Bench of this Court following the Full Bench decision of the 
M. C. Ghose, F. Bombay High Court in the case of Manoo Sheikh (6), held that a 
confession made before an Excise officer during investigation is 
inadmissible under section 25 of the Evidence Act. 
Considering the mitter on first princip les, the case of Hurridole 
Chunder Ghose (7), may be cited in support of the proposition that 
-the humane object of section 25 of the Evidence Act is to prevent 
confessions obtained from accusel persons through any undue 
influence being received as evidence against them. It is an enact- 
` ment to which the Court should give the fullest effect. Section 25 
enacts that no confession made to a Police officer shall be proved 
against a person accused of any cffence. This section follows 
section 24 which enacts that the confession made by an accused 
person i9 inadmissible if it appeirs to have been caused by any 
inducement, threat or promise proceeding from a person in 
authority. It seems that section 25 was enacted for the protection 
of the accused person against any attempt made by officers who 
arrest Lim to induce him by threat or promise to make a confession 
of guilt. Itis quite true that an Excise officer is not, strictly 
speaking, a Police officer, but un the other hand it is clear that the 
action of an Excise officer, when he searches a place and arrests 
an accusei person ani sends him up for trial on a charge, is similar 
to the action of a Police officer. The difference is that a Police 
Officer is authorised to investigate all cognizable offences, whereas 
an Excise officer is authorised to investigate only a special class of 
offences, but in respect of the special class of offences which an 
Excise officer is authorised to investigate, his powers are exactly 
similar to the powers of a Police officer He arrests the accused 
person ; he has discretion to release him if the evidence be insuffi- 
cient, he has discretion to send him in custody to the Magistrate, 
or to releise him on bail to appear before the Magistrate and stand 
his trial. In this case, the Excise officer after ariesting all the 
(1) (1318) L. L. R. 46 Cale. 4115 22 C. W. Ne 834; 28 C.L J. 105. 
(2) (1927) 31 C. W. N. 667 ; E L. Re 54 Cale. 601. 


(3) (1930) 52 C. L. J. 177. 
* (4) (1931) 36C. W. N. 162, 
(5) (1930) 35 C.W. N Gor; L LR 53Cale 1260 j 
" (6) (1926) I. L. R. 51 Bom. 78. 
(7) (1876) I. L. R. 1 Cale. 207 : a5 W. R. Cr. 36. 5 
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accused men, took them not into a Police lock-up but into an 
Excise barrack. Thereafter he prepared a charge sheet and sent 
the accused men toa Police thans, to be sent to the Magistrate 
to stand their trial. It appears from these facts, that, for all practi- 
cal purposes, an Excise officer, inthe conduct of an investigation 
_ of an Excise offence, exercises all the powers of a Police officer 

An accused person, arrested foran Excise offence by an Excise 
officer and taken to the -Excise barracks and questioned there, is in 
the same peril as an accused person arrested for a cogniz%ble offence 
by a Police officer, who is taken to the Police thana and questioned 
there, Since the confession made to a Police officer is inadmissible 
under section 25, it appears that a confession made in similar 
circumstances to an Excise officer ought also to "be inadmissible, if 
we give a liberal meaning to section 25. This would not necessarily 
handicap Excise officers, for when an accus3d person makes a con- 
fession to an Excise officer, he can immediately take or send the 
accused person to a Magistrate tu have his confession duly recorded 
where he will have the further safeguard that the confession will 
be recorded according to the form prescribed by this Court. In 
this case, the confession taken by the Excise officer was not taken 
in proper form nor signed by the accused person. 

We would refer the following question to a Full Bench: “ Is 
an Excise officer, who in the conduct of investigation of an offence 
against the Excise exercises the powers conferred by the Code of 
Criminal Procedure upon an officer in charge of a Police Station 
for the investigation of a c»ognizible offence, a Police officer within 
the meaning of section 25 of the Indian Evidence Act? ” 

Lort-Williams, J. :—I agree. 

Messrs. A. K. Faslul Hug and Jogesh Chandra Sinha for the 
Appellant in Appeil No. 262. 

Mr. Bireswar Chatterjee (amicus curia) for the Appellant in 
Appeal No. 379. 

Sir N. N. Sircar (Advocate-Genstral) and Mr. Satindra Nath 
Mukherjee for the Crown. 

The following judgments were delivers a 

Mukerii J.—On receipt of some information an Excise In- 
spector with a raiding party went to a certain place and on making 
a search there seizzd a bundle which was found to contain seven 
seers of opium valued at Rs. 1,050. He arreste1 three persons 
one of whom wis one Amin Shariff (appellant in appeal No. 262), 
and another, one Jahabir Singh (appellant in appeal No. 379), 
both of whom have been convicted by the Chief Presidency Magis- 
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trate of Calcutta under Section 9 of the Opium Act (I of 1878). 
These two men are said to have made confessions to the Excise 
Inspector. Atthe hearing cf the appeals which the accused per- 
sons have preferred to this Court, a question having arisen as to 
whether the said confessions are admissible in law, in view of the 
provisions of Section 25 of the Indian Evidence Act, the Division 
Bench which was dealing with the appeals, has made this Reference. 
The question referred runs in these words :— 

“Isan Excise officer, who, inthe conduct of investigation of 
an offence against the excise, exercises the powers conferred by 
the Code cf Criminal Procedure upon an officer in charge ofa 


police-station for the investigation of a cognizable offence, a police 


officer within the meaning of Section 25 of the Evidence Act ?” 

So far as this Court is concerned, the following is the state of 
authority bearing upon the question. In Aukunali v. Lhe Emperor 
(1), which was a case under Section 9 of the Opium Act (I of 1878), 
a confession made by the accused to a Superintendent of Excise 
was admitted against him in evidence, it being held that there 
was no inducement, threat or promise to shut it out under Section 
24 of the Evidence Act; but the question whether Section 25 
of the said Act applied to the case or not was neither raised nor 
decided. In AA Joong Chinaman v, The King-Emperor (2), which 
also was a case under Sectiong of the Opium Act (I of 1878), 
a confession made by the accused to an Inspector of Excise was 
sought to be ruled out on the ground that Excise officers were in 
reality police officers, though not called as such ; but the conten- 
tion was overtuled, it being only observed that it wes not possible 
to say that Excise cfficers were police officers. This last-mentioned 
decision was followed in Harbhanjan Saov. The King-Emperor 
(3), which was a case under Section 46 of the Bengal Excise Act 
(V of 1909). In Zura Sardar v. Emperor, (4), which was a case 
under Sections 46 and 61 of the Bengal Excise Act (V of 1909), 
a confession made to an Excise Inspector and an Excise Sub- 
Inspector was held admissible in spite of Section 25 of the Evidence 
Act. In that case the argument that an Excise officer is a police 
officer within the meaning of Section 25 of the Evidence Act was 
overruled on the ground that the question was no longer res integra, 
having regard to the decisions in the cases of Rokumal (1), Ah 
fosng Chinaman (2) and Harbhanjan (3) (supra). <A further point 

(1) (1917) 22 C. W. N 451 

(a) (1918) I. L. R. 46 Cale. 411 ; 22C. W.N. YE L. J. tos, 


(3) (1927) 1. L. R. 54 Cale, 601; 31C. W.N 
(4) (1930) 52 C, L. J. 177. 
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raised in that case, namely, that in view of the provisions of Section SE 
74 of the Bengal Excise Act (V of 1909) a statement made by an 1934; 


accused to an Excise officer was equally incapable of proof as Amin (Amir) Shariff 
against him as a statement made under Section r62 of the Code Kı ei 
of Criminal Procedure; to a police officer, was not decided as the — 
question did not really arise. It appears further that in that case ihe 
reliance was placed on behalf of the accused upon the decision 

of a Full Bench of the Bombay High Court in the case of Nanoo 

v. Luiperor(.), in which it had been held that an Abkari officer, 

who in the conduct of an investigation of an offence punishable 

under the Bombay Abkari Act (Bom. Act V of 1878 as amended 

by Bom. Act XII of 1912) exercises all the powers conferred by 

the Code of Ciiminal Procedure upon an officer in charge of a : 
police station for the investigation of a cognizable offence, is a 

police officer within the meaning of Section 25 of the Evidence 

Act ; and any confession made to such an officer in the course of 

his investigation under the Abkari Act or the Criminal Procedure 

Code is inadmissible in evidence. But this decision was not 

considered applicable, as the Abkari law in Calcutta was different 

from that in Bombay. In a later decision of this Court in the 

case of Lérahim Ahmed v. The King-Kimperor (2), which was a 

case under Section 9 of the Opium Act (I of 1878) as also under 

Section 45 of the Bengal Excise Act (V of 1909), the view taken 

inthe Bombay Full Bench decision was adopted and it was held 

that the Bengal Excise Act (V of 19¢9) confers police powers on 

Excise officers and they are police officers within the meaning of 

Section 25 of the Evidence Act. Later on, however, in the case 

of Afatilal Kalowar (3), the view taken in the earlier Calcutta 

decisions has again been taken and it has been again held that an 

Excise officer is not a police officer within the meaning of Section 

25 of the Evidence Act, 





It is apparent, therefore, that there is a conflict of judicial 
authority on the question whether an Excise officer is a police 
officer within the meaning of Section 25 of the Evidence Act. The 
question formulated and referred, as above stated, however, does 
not cover the entire ground of the conflict and, following as it 
closely does the wording of the question which was referred in 
the Bombay case above-mentioned, is somewhat inapposite, be- 
cause it is clear frcm a comparison of the relevant provisions 

(1) (1926) I. L. R. 51 Bom 78. 

(2) (1930) I. L. R. 58 Cale 1260; 35 C. W. N. Gor. 

(3) (1031) 39 C. W, N. 163. 
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of the Opium Act (I of 1878), which isthe Act to be considered 
in this connection, and of the Bengal Excise Act (V of 1909), 
the powers of an Excise officer while investigating into offences 
under the said two Acts respectively are not quite the same ; 


_.the Opium (Bengal) Amendment Act, V (B. C.) of 1933, which has 


been recently enacted to amend the Opium Act (I of 1378) in its 
application to Bengal would not apply to this case. In the course 
of the arguments addressed to us cn this Reference a much broader 
question has been submitted for our decision as arising upon the 
Order of Reference taken along with the facts of these cases. That 
question is, whether an Excise officer is a police officer within the 
meaning of section 25 of the Evidence Act. To answer this 
question one has necessarily to consider, what is the meaning of - 
the term ‘police officer’ as used in section 25 of the Evidence Act. 


The most satisfactory mode of corstruction, of course, is to exa- 
mine the statute and, if possible, to ascertain the meaning from the 
statute alone. Ifthe meaning of an expression used in a statute is 
plain, the intention of the legislature cannot be speculated upon and 
a Judge is not allowed to modify statutes to suit his own views of 
justice or expediency. In the present case itis not possible to 
ascertain the meaning of the term ‘police officer from the Evidence 
Act itself, because that Act has not given a definition of the term 
nor has it given any indication as to what its meaning or import is 
or in what sense itis to be understood. In such circumstances, 
therefore, one has to resort to such extrinsic aids to construction as 


‘are permissible. That in such cases it is allowable to travel beyond 


the four corners of the statute for the purpose of ascertaining the 
meaning of the word or the sense in which the legislature when they 
passed the statute intended the word to be understood, is a propo- 
Sition which cannot be disputed. Nor canit be doubted that for 
this limited purpose an investigation into the history of the enact- 
ment may be embarke.l upon. The word has to be understood in 
the import it bore at the time the statute came into being ; and for 


-this purpose other statutes, in pari materia, if any, may be taken 


into account. ‘There is also a canon of construction, though it is 
not really necessary to resort to itin the present case, namely, that 
while “the mere fact that it may have been better to extend a 
statute to other cases, or that it can apparently be gathered that 
such an intention was probable, is not enough to justify the putting 
of an interpretation upon the statute which would necessitate read- 
ing into it words extending the statute to other cases”, yet “uf 
there are circumstances which show that words ina statute must 
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have been used bythe legislature in a larger sense than their 
ordinary meaning the Court is bound to read them in that sense”, 


CRIMINAL. 


1934. 
a 


a 


(Beale on Cardinal Rules of Legal Interpretation, 2nd Edn. Amia (Amir) Sharif 


page 333). 

The Evidence Actis now more than halfa century old, and 
though it may not rank with ‘ancient statutes’ in the sense in which 
that expression is used in forensic language, the principle will hold 
good that great regard ought to be paid, in construing a statute, to 
the construction which was put upon it by those who lived about 
the time or soon after it was made, because the meaning which a 
particular word or expression bore in those days may have got 
mixed up or blurred during the interval that has elapsed. From 
this point of view I regard the decision of this Court in the case of 
Queen v. Hurrybole Chunder Ghose (1), asa decision of very great 
importance. It is true that the facts of that case were very different 
from those of theicases which have given rise to the present ques- 
tion. And this fact has keen very forcibly pointed out in the 
decision of the Patna High Court inthe case of Radha Kishun 
Marwari v. King-Eniperor (2). But it seems to me that the most 
important aspect of the weighty pronouncement of Garth C. J. in 
that case has not--and I say this with very great respect—been 
sufficiently appreciated in the case just cited. Dealing with one of 
the arguments addressed to the Court which was to the effect that 
the term ‘police officer’ in section 25 of the Evidence Act comprised 
only that class of persons who are called in the Bengal Police Act 
(IV of 1866) ‘members of the police force,’ Garth C. J. said :— 


“On looking to the Police Act of r86r it will be found that the 
term ‘police officer’ as used in that Act, has generally the same 
meaning as a member of the Police Force in the Act of 1866 ; but, 
in construing the 25th section of tbe Evidence Act of 1872, -I con- 
sider that the term ‘police officer’ should be read not in any strict 
technical sense, but according to its more comprehensive and 
popular meaning. ” i 


Now, what is that more comprehensive and popular meaning 
which the term ‘police officer’ bore in those days? In the case of 
Radha Kishun Marwari v. King-Empzror (2), Courtney Terrell 
C. J. has observed :— 

“The fact is that the term ‘police officer’ is sufficiently well 
understood to allow of its use without any precise definition. ” 


(1) (.876) 1. L. R, 1 Calc. 207 5325 W R.Cr. 36. 
(2) (1932) J. L. R. 12 Pat. 46. 
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The question is not how itis understood at present, but how it 
was understood in or about 1872, In the same case Fazal Ali, J. 
has drawn a distinction between a person who is nothing but a 
police officer and one who is primarily not a police officer but 
merely invested with the powers of a police officer. Such a dis- 
tinction no doubt has come into existence by the creation of dis- 
tinct departments by the Government of the country. But the 
question is whether when the Evidence Act was enacted sucha 
distinction really existed and was intended. Agarwala, J. in the said 
case appears to have held that no person is a police officer unless 
he be enrolled in or appointed a member of the police force or is 
declared by statute to be a member of that force,—a dictum which 
is directly opposed to that of Garth, C. J. quoted above. It may be 
pointed out that the aforesaid dictum of Garth, C. J. has been 


“followed by this Court ever since fsee, e. g, Q. Be v. Salemuddin 


(r)] and by other Courts as well [see e. p., Q. Æ. v. Nagla Kala (2)] 
and has never been dissented from anywhere else. 

A history of the provision contained in section 25 of the Evi- 
dence Act is to be founl in the Full Bench decision of the Allaha- 
bad High Court in the celebrated case of Queen-Empress v. Badu 
Lai (3). In that case it has been shown how for the first time a 
new rule‘came into existence in the shape of section 148 of the 
Criminal Procedure Code (Act XXV of 1861) which in the most 
imperative terms laid down tbat “ no confession or admission made 
to a police officer, shall be used as evidence against an accused 
person.” And it is this rule which thus came into existerce, 
strictly speaking, notas arule of cvidence but rather as a rule 
governing the action of police officers and asa matter of criminal 
procedure, that was subsequently removed into the Evidence Act 
in 1872 in section 25 asa rule of evidence, Act XXV of 1861 
received the assentof the Governor-General in Council on the 5th 
September, 1861. In it the powers and duties of police officers of 
different grades acting under the Code were defined, but the term 
‘police officer’ itself was not defined. But a few months before 
another Act, namely, the General Police Act (V of 1861), had been 
passed in which there was a definition or rather interpretation of 
the word ‘police’ in its section 1 which said :— 

“The word ‘police’ shall include all persons who shall be 
enrolled under this Act. ” 


(1) (1899) 1 L. R a6 Calc. s69 ; 3 C. W. N. 303. 
(2) (1896) I. L. R. aa Bom, 235. : 
(3) (1884) L LL R. 6 AD. 509. 
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By this Act a police force consisting of the entire police esta- 
blishment under a Local Government was created for the purposes 
of the Act and provision was made for formal enrolment of such 
establishment into that force ; and init there were various other 
provisions enacted as regards their subordination, duties and privi- 
leges ; the formation of a Police Superannuation Fund and a General 
Police Fund ; the framing of rules for the organization, classification 
and distribution of police force ; the appointment of additional or 
special police officers; and so on. Two of the sections of this Act 
are important, namely, section 20 and section 21. 

Section 20 says 

Police officers enrolled under this Act, shall not exercise any 
authority, except the authority provided for a police officer under 
this Act and any Act which shall hereafter be passed for regulating 
Criminal Procedure. ” 

Section 21 says—~ 

“Nothing in this Act shall affect any Hereditary or other Village 
Police Officers, unless such Officer shall be enrolled asa Police 
Officer under this Act. When so enrolled, such Officer shall be 
bound by the provisions of the last preceding Section. No Here- 
ditary or other Village Police -Officer shall be enrolled without 
bis consent and the consent of those who have the right of nomi- 
nation. If any Police Officer appointed under Act XX af 1836 
(to make better provision for the appointment and siaintenance of 
Police Chowkeedars in Cities, Towns, Stations, Suburbs and 
Basars in the Presidency of Fort William in Bengal) is employed 
out of the District for which he shall have been appointed under 
that Act, he shall not be paid out of the rates levied under the said 
Act for that district.” 

It has been pointed out that in the NE clause, eon 
1 of the Act, the word ‘include’ has been used. Sections 20 and 
21 make it perfectly clear that the word has not been used in the 
sense of ‘means and includes’ because those sections proceed on 
the supposition that there are police officers, called by whatever 
name they might be, who are not police officers enrolled under 
the Act. The word ‘include’ has been used, as it is very generally 
used in interpretation clauses, in order to enlarge the meaning 
of words or phrases occurring in the body of the statute ; and 
when so used the words or phrases must be construed as com- 
prehending not only such things as they signify according to their 
natural import but those things ‘which the interpretation clause 
declares that they shall include. (See fer Lord Watson in Dihwopth 
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v. Commissioners of Stamps (1). The natural import of the word 
‘police’ as understood in 1861, therefore, was something more 
than the police force enrolled under Act V of 1861, The preamble 
to the Act says— 

“Whereas it is expedient to reorganise the police and to 
make ita more efficient instrument for the prevention and detec- 
tion of crime.” 

And section 6 of the Act, which conferred Magisterial powers 
upon certain superior officers of the police, says— 

“They shall be so invested only so far as may be necessary for 
the preservation of the peace, the prevention of crime, and the 
detection, apprehension and detention of offenders in order to their 
being brought before a Magistrate.” ; 

The police, therefore, were instruments for the prevention and 
detection of crimes with the concomitant powers of apprehension 
and detention of offenders in order to their being brought to justice, 
such powers varying according to the position or status" of the 
particular member of the body. In other words, ‘police officers’ 
were officers whose duty was to prevent and detect crime, Apart 
from any technical meaning which the term ‘police officers’ occurr- 
ing under any particular Act might bear, the more comprehensive 
and popular meaning of the term was what has just been stated, 
In the Oxford Dictionary two of the senses in which the word 
‘police’ is‘used are said to be the following :— 

“The department of Government which is concerned with the 
maintenance of public order and safety, and the enforcement of 
the law; the extent of its functions varying greatly in different 
countries and at different periods.” | 

“The civil force to which is entrusted the duty of maintaining 
public order, enforcing regulations for the prevention and punish- 
ment of the breaches of the law and detecting crime ; construed 
as. plural, the members of a police force; the constabulary of a 
locality.”. 

All these duties which police officers discharge are but different 
phases of and means fur carrying out the two more comprehensive 
duties, namely, of prevention of crimes and detection of crimes. 
It is ture that it has nowhere been defined what minimum aggrega- 
tion of functions will constitute a person a police officer within 
the meaning of Section 25 of the Act ; but the more comprehen- 
sive and popular signification of the term ‘police officer,’ such as 


`` (1) [1890]A. Ca 105-106. +- 
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by the Legislature in the General Police Act (V of 1861). 
Powers and duties of police officers -under Act V of 1851 
or under Act XXV of 2861 or under any other statute, 
or the different powcrs which different grades of police 
officers have und r any particular enactment are mere matters 
of details worked out in order to enable the entire body, 
taken as a whole, to carry out the two essential duties entrusted 
to them, namely, the prevention and detection of cnmes. These 
two features of the duties which the: police have to discharge and 
_ especially that of detection of offenders, which involves the duty 
of holding investigations, have always been regarded as marking 
them out for special treatment in so far as confessions made to 
them are concerned. Of this only one instance need be given 
here. There is, as is well known, a preponderance of judicial autho- 
rity in favour of the view thata Chowkidar isa ‘police officer’ 
within the meaning of Section 25 of the Evidence Act [Q. 2. v. 
Sdlemuddin (0), Q. E. v. Indra Chunder Pal (2), Q. E. v. Kita 
Baisnavi (3\ Also /Jharu v. K. Æ. (4), in which the admissibility 
of a confession before a Chowkidar was doubted]. In one of these 
cases, namely, Jadra Chunder Pai’s case (2) (supra), it was pointed 
out that a Chowkidar, although he is not a police officer under 
Act V of 1861 is a police officer under Regulation XX of 1817 
and Act I of 1892. The contrary view which was taken in the 
_caseof Q. A. v. Bepin Behary Dey (5), and which is no longer 
tenable in view of the express enactments relied upon in Jadra 
Chunder Pals casa (a) (subra), was based’ upon the distinction 
that a Chowkidar had no power of holding an investigation for 
the purpose of detecting cffznders, The learned Judges said in 
that case :-— 


“The reason why the law in Sections 25 and 26 of the Evidence 
Act jealously excludes a confession made to a police officer, and 
a confession made by an accused whilst in the custody of a police 
officer unless it be made in the immediate presence of a Magis- 
trate, is that there is room for apprehension that a police officer 
who is armed with large powers over accused persons may un- 
willingly exert terror in their minds and extort false and involuntary 
confessions ; and his duty to investigate criminal cases and to 
detect offenders and to bring them to justice may make him feel 


(1) (1899) I. L. R. 26 Calc. 569. {2} (1898) 2 C. W. N. 637. 
(3) (1897) 2 C. W. N. CLXXX, 

~ (4) (tgos} 9 C. W.. N. 474. 
(5) (1897) AC. W. N. 71, 
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tempted to obtain confession from threat, inducement or promise or 
other improper influence ; but the reason for the rule can have no 
application to a Chowkidar, who is vested with no such power, - 
on whom no such duty of detecting and bringing to justice an 
cffender is imposed, and who is not therefore likely to exercise 
any such influence or to be under any such temptation. The 
view we take is to some extent supported by the case of Q. Æ. 
v. Latya Bin Appajt, GY’. 

It is mainly this duty of detection of offenders and the con- 
sequential duly of bringing an offender to justice which requires 
an investigation to be made, that differentiates a private individual 
from a policeman. And although it may he that different grades 
of policemen have different powers in the matter of apprehension 
or of detention, if the person concerned belongs toa body whose 
duty it is to prevent the commission of offences as well as to 
detect offenders, that person, whatever his own powers, individually 
speaking, may be, fulfils the requirements of the idea conveyed by 
the expression ‘police officer’. 

At the time of forming the Decennial Settlement of the Land 
Revenue for the Provinces of Bengal, Bihar and Orissa in 1790, 
the landholders and farmers of land were, in conformity with former 
usage, bound to maintain the public peace and were answerable 
for robberies. But this responsibility was found as of little effect 
owing to the general impracticability of enforcing it; and according- 
ly in 1793 Regulation XXII of that year was enacted whereby the 
police were declared to be under the executive charge of officers 
of Government, and the landholders and farmers of land were 
required to discharge their police establishments and not to 
entertain them in future. Various Regulations were subsequently 
enacted from time to time for their better organizition and greater 
efficiency, the powers of respective grades of police officers .being 
more and more accurately defined, outside agencies being from time 
to time absorbed into the regular establishment under different 
denominations, and the whole department working for a common 
end, namely, the preyention and detection of crime; and crimes 
which were previously unprovided for being gradually brought in 
within their cognizance, 

From the year 1773 the monopoly of opium was first assumed 
in behalf of the Company and by 1797-98 the system of providing 
opium by agencies in the Provinces of Bengal, Bihar, Orissa and 
Benares was completely established. The intermediate Regulations 

(1) (1895) I. L. R. 20 Bom. 795 
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by which opium monopoly was gradually systematized need not be CRIMINAL: 


referred to because all of them were superseded by Regulation XIII 1934. 

of 1816. (See Harington’s Analysis, Part V, Section III). It will Amin Aaii Shariff 

be seen from this Regulation that while opium was made into a 

separate department for the purpose of revenue, Police and Abkari 

Darogas were to act simultaneously for the prevention and detection MUKA 

of offences committed in braach of the Regulation (e. g, see 

sections 32, 33, 35, 35, etc.) Inthe Opium Act (XIII of 1857) 

there are also similar provisions (e. g., see sections 22, 23 and 24). 

Section 22 enjoined landholders and others to give information of 

illegal cultivation of poppy to the Police or Abkari Darogas or 

Opium Gomastahs. Section 23 provided that all Police and Abkari 

Darogas and Opium Gomiastahs and all native officers of Govern- 

ment of whatever description, and all chowkidars and other village 

Paiks and police officers should give information of illegal cultiva- 

tion of poppy to superior quarters. And section 24 which is very 

important because it gave powers of investigation of granting bail 

and of sending an accused up in custody, was in these words :— 
“Whenever a Police or Abkari Daroga or Opium Gomastah 

shall receive intelligence of any land within his jurisdiction having 

been illegally cultivated with poppy, he shall immediately proceed 

to the spot and if the information be correct, shall attach the crop 

so illegally cultivated and report the same without delay to the 

authority to which he may be subordinate, He shall at the same 

time take security from the cultivator of the land for his appearance 

before the Magistrate z ani in the event of such cultivator not giving 

the required security he shall send him in custody to the Magistrate.” l 
After the Sayer collections were resumed from the landholders $ 

in r7go it was consi lered expedient to continue and extend the 

duties on spirituous or fermented liquors and intoxicating drugs for 

the reasons that such duties would check their immoderate use and 

at the same time augment the public revenue. After several earlier 

Regulations, Regulation VI of 1800 was passed “for the purpose of 

more effectually accomplishing the original objects of the tax by 

enhancing the price to the consumer as well as to give the Magis- 

trates a more immediate and efficient control over the conduct of 

the vendors ani to render the tax, as much as possible conducive 

to the general purposes of the police,” Distilleries were to be 

established and were to be conducted under the immediate control 

of the Collectors or other officers invested with the charge of the 

Abkari Mehal. These officers were not only empowered to cause 

the apprehension of offenders but were also vested with Magisterial 
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powers to hold investigations and award punishment. Orders 
passed, search warrants issued and penalties imposed by these 
officers could be enforced, executed or realised by such subordinate 
officers in the fixed establishment of the Collector as the Nazir, the 
Abkari Daroga or some such officer ; and Magistrates and police 
officers were enjoined to support these officers of the Collector in 
the discharge of their duties (wide section 23 of the Regulation). 
There were no other enactments on this subject prior to 1872 which 
are worth mentioning in this connection. From what has been 
stated above, I think it is fairly clear that before 1872 when the 
Evidence Act was enacted, except as regards the illegal cultivation 
of poppy in respect of which an officer concerned had ‘received 
intelligence a matter which was dealt by section 24 ofthe Opium 
Act, XIII of 1857, no police powers,weie exercisable by officers of 


the Opium or the Excise Department. And it.13 also clear that the 


aforesaid provision, namely, section 24, -Act XHI of 1857, gave 
only a very limited power to hold a summary enquiry and to grant 
bail or to send the offender in custody. On the other hand, in the 
matter of prevention and detection of such offences as related to 
these branches of- revenue, Abkari and Excise Officers as well as 
policemen worked hand in hand. And this, I understand, is why 
even to-day men of the Excise are not unoften in common parlance 
in Bengali called men of the Abkari Police, l 

It was in this state of the law that in 1872 the Evidence Act 
was enacted, and in tbat Act the legislature did not consider. it 
necessary to indicate what special meaning, if any, was to be 
attached to the word ‘police officer,’ with regard to confessions made 
to whom a most imperative rule of evidence was enacted. The only 
reason why they omitted to do so, in my view, was that at that time 
it was intended to express by that term all officers other than 
Magistrates who were entrusted with the duty of preventing and 
detecting crimes and specially the latter. Itis the nature of the 
duties, performance of which was likely to give occasion for impro- 
per influences being exercised or felt, and not any particular aver- 


-Bion for a particular department of public service that must have 


moved the legislature in enacting the provision. lam, ther<fore; 
of opinion that if matters which previously did not fall within the 
categoly of crimes subsequently came to be recognised as such, and 
on that officers have been appointed to discharge or have been 
vested with powers of discharging duties which a police officer had 
to discharge in 1872, then whatever may be the name of the depart- 
ment to which such officers may have been attached, such officers 
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must be regarded as coming within the the term ‘Police Officer’ 
with regard to whom section 23 of the Evidence Act was intended 
to be applied. It should be noted that in that section the words 
used are, “ as against a person accused of any offence.” I can find 
no reason why in 1872 in respect of an offence under the then 
Opium Act (XIII of 1857) the legislature could have thought of 
‘excluding a confession made toa member of the regular police 
force but not a confession made to an Abkari or Excise officer, if 
such officer was, in fact, holding an investigation into an offence 
and was exercising such powers asa police officer is cémpetent to 
exercise. The fact is that in those days he had no such powers 
and so could not exercise them. When in course of time he came 
to have those powers and was able to exercise them in respect of 
offences which were not known to law in those days and only sub- 
sequently came to be regarded as such, such an officer, -when so 
acting, isan officer for whom the term ‘police officer’ used in sec- 
tion 25 of the Evidence Act was meant. À 4 


As militating against the view which I am inclined to take as 
stated above, two points have been raised. One is that in sec- 
tion r23 of the Evidence Act there is a distinction observed between 
‘police officers’ and ‘rev:nue officers.’ And the other is that in 
section 25 of the Act in respect of an officer of the police there is 
a personal disability implied irrespective of the quéstion whether 
he is holding an investigation or not, while no such disability can 
be said to have been intended in the case of an Excise officer. So 
far as the first of these points is concerned I entirely agree in what 
was said by Marten C. J. inthe case of Nanso v, Emperor (1), to 
meet it. And as regards the second point I need only observe that 
whereas police officers by reason of section 22 of Act V of 1861 are 
to be always considered on duty for the purposes of the Act, all 
revenue Officers, on the other hand, are not police officers and it is 
only such of them as may be exercising the powers of police officers 
and only when exercising such powers that they may be regarded as 

‘police officers. É 


_ Inthe conclusion taat I have arrived at as stated above, I feel 
fortified by the intention, as I appreciate it, of the legislature as 
expressed in the enactments. that have come into being since 1872. 
The powers and duttes of Excise officer investigating offences have 
been gradually brought more and more on a line with those of the 
officers of the police force, and they have been made police officers 


(1) (1926) I. L. R. 51 Bom. 78 (95). 
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for the purposes of such investigations in all possible manner 
[vide Chapter IX of the Bengal Excise Act, V (B. C.) of 1909] as it 
now stands, and also the amendments introduced into the Opium 
Act (I of 1878) by the Opium (Bengal Amendment) Act, V (B. C.) 
of 1933, which I am informed has not yet come into force. 

I would accordingly answer the question formulated in the 
Order of Reference in the affirmative, and also the broader ques- 
tion, which arises on it, by saying that the legislature in using the 
term ‘police officer in Section 25 of the Evidence Act did not 
intend to exclude from its meaning Excise cfficers exercising 
powers of detection and investigation of crimes committed against 
Excise laws, 

Costello, J.—I have had the advantage and the pleasure not 
only of perusing the judgment which has just been delivered by 
Mr. Justice Mukerji but of hearing the opinions of the other 
members of the Court and I much regret that I am unable to agree 
with the -view taken by them. The question which was referred 
to us wasin the following terms: Is an Excise officer who, in 
the conduct of an investigation of an offence against the Excise, 
exercises the powers conferred by the Code of Criminal Procedure 
upon an officer in charge of the police, a police officer within the 
meaning of Section 25 of the Indian Evidence Act. It is to be borne 
in mind, however, that the case out of which this Reference arises 
was a prosecution under Section 9 of the Opium Act of 1878 and 
the confession to which objection was taken was made to an officer 
acting in the exercis of the powers given by that Act. It follows, 
therefore, that the terms of the Reference to a full Bench were 
wider than was actually necessary for the purpose of the proceed- 
ings before the Bench which made the Reference. By general 
consent, however, it wasfagreed that we should give an answer to 
the comprehensive question submitted by Mr. Justice Lort-Williams 
and Mr. Justice M. C, Ghose, As regards a case falling solely 
within the ambit of the Opium Act, it seemed quite clear that 
until recently at any rate an officer acting under the powers con- 
tained in that Act was in no ‘ense whatever a police officer and 
so it was laid down in the case of Ahk Foong v. Emperor (1). The 
position, however, has row teen altered to seme extent by reason 
of the provisions of the Orium (Bengal Amendment) Act, 1933, 
Bengal Act V of 1933, and I think we may take it that by virtue 
of those provisions an officer acting unZer the Opium Act is now 
very much’ in the same position as an ordinary Excise officer. 

(1) (1918) 1. L. Ra 46 Cale, 411 ; a2 C. WEN. 834; 28 C, L. J. 105. 
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The question which we have to decide may be'simply stated in 
this form. Is an Excise officer a police officer for the purpose of 
Section 25 of the Indian Evidence Act? At first glance one 
would be disposed without any hesitation to reply that, of course, 
an Excise officer is not a police officer. I concede, however, that 
the matter cannot be disposed of quite so summarily or so 
succinctly as that because the problem is complicated by the pro- 
visions of Section 74 of the Excise Act. No doubt in order to 
come to a decision on the point it is desirable if not indeed neces- 
sary to delve into the history of the relevant legislation, but it is 
of even greater importance in my opinion to remember at the 
outset that the Evidence Act contains those provisions which are 
set forth in Section 24 of the Evidence Act as well as the provisions 
in Sections 25, 26 and 27. 


The learned Advocate who appeared before us on behalf of 
the appellant to argue against the admissibility of the confession 
upon which no doubt the conviction in the present case is largely 
based, contended before us that the Court ought to have regard 
to the spirit and the intention underlying thé prohibition con- 
tained in Section 25 of the Evidence Act and in particular, to the 
intention of the legislature at the time when the provision, now 
embodied in Section 25, first came into existence. The learned 
Advocate-General, on the other hand, argued that there is no 
difficulty in interpreting Section 25 if the elementary principles for 
the construction of statutes are strictly adhered to and he conten- 
ded, and in my opinion rightly, tbat the expression with which we 
are now concerned must be given its ordinary and plain meaning 
according to the letters of the words used, any reference to spirit 
or intention being entirely by the mark. The provisions now con- 
tained in Section 25 of the Evidence Act originally came into 
existence as Section 148 of the Code of Criminal Procedure, 1867, 
but were subsequently transferred to the Evidence Act as Section 
25 when that Act was passed in the year 1872. The Advocate- 
General reminded us that enactments must be construed by refe- 
rence to the meaning of the words used at the time when the 
‘statute was passed and that therefore one of the points we have 
to consider is what was the meaning of the expressicn ‘police’ 
officer’ in the year 1861. In that year was passed the Indian Police 
Act (Act V of 1861) and in Section: of that Act the word ‘police’ 
was stated to include all persons who would be enrolled under that 
Act. No doubt that definition was not exhaustive but it does 
seem to ‘me thatthe Criminal Procedure Code of 1861 and the 
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- Police Act, 1861, were intended to be taken together to form as 


it were one complete scheme for the prevention anl detection 
and punishment of offences against the State. The Advocate- 
General while deprecating any speculation as to the intention of 
the legislature at the time when the provisions now embodied in 
Section 25 of the Evidence Act first came into existence contended 
nevertheless that if as Mr. Fazlul Huq had stated the legislature 
did not in the year 1861 contemplate the existence of Excise Officer 
then it obviously follows that the legislature could never have 
intended to include them within the meaning of. the expression 
‘police officer.” The Advocate-General referred us to the well- 
known dictum of Lord Macnaughten in the case of Vacther & 
Sons, Limited, v. London Society of Compositors (1), as an authority 
for the proposition that for the purpose of construing words used 
in a statutory enactment the grammatical and ordinary sense of 
the words is to be adhered to. Lord Macnaughten quoted the 
warning given by Tindal C J. inthe Sussex Peerage Case (2) which 
is to this effect :-— 

“If the words of the statute are in themselves precise and 
unambiguous, then no more can be necessary than to expand 
these words in their natural and ordinary sense. The words 
themselves alone do, in each case, best declare the intention of the 
legislature.” 

In this connection I would also refer to the case of Satish 
Chandra Chakravarti v. Ram Dayal De (3), where a Full Bench 
of this Court emphasised the proposition that the Court must 
administer the law as prescribed by the legislature and neither 
enlarge nor restrict its scope. It seems to me, therefore, that as 


a matter of first impression one ought quite definitely to conclude 


that when the legislature conferred upon the people of this country 
the important privilege now contained in the provisions of Section 
25 of the Evidence Act, the legislature in using the words ‘police 


officer’ must have intended that expression to bear such inter- 


pretation as would ordinarily be put upon it in the year 1861 by 
the people at large—just that and nothing more and that no 
further implication should be imported into it. That, in my opi- 
nion, isa natural, reasonable and proper view, having regard to 
the fact that the words themselves are on the face of them “precise 
and unambiguous,” to use the words of Tindal, C. J. It is in actual 

(1) [1913] A. C. 117. , 

(a) (1844) 11 Cl, & F. 85 (143. 

(3) (1920) I. L. R. 48 Calc. 388 ; 24 C. W. N. 982; 32C, L. J. 94. 
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fact the view which has been consistently and repeatedly taken 
by a large number of Judges of this Court and not only is there 
a long line of decisions of this Court to, that effect but the other 
High Courts’ throughout India have given decisions in support 
of that view. It seems abundantly clear, therefore, that but for 
the provisions of Section 74 of the Excise Act and the somewhat 
refined arguments which have been based upon those provisions, 
no possible doubt would ever have arisen as to whether or not it 
ought to be held thit an Excise officer isa Police Officer for the 
purpose of Section 25 of the Evidence Act» As already indicated 
it is, in my opinion, vital that in dealing with the point we have 
to decide we should not be unmindful of the fact that the funda- 
mental and indeed paramount provisions with regard to the admis 
sibility of confessions are contained in Section 24 of the Evidence 
Act, which section embodies the age-long principles of English 
Common Law upon this point. The provisions of Sections 2s, 
26 and 27 of the Evidence Act differ widely from the law 
of England and they were originally inserted in the Code of 
Criminal Procedure, 1861, for the reason--it is generally conceded 
that the police in this country were suspect and were not trusted 
not to use improper means of obtaining confessions from persons 
in their custody. The provisions of section 148 of the Code 
of Criminal Procedure, 1861, came into existence in order to 
prevent, so it has been said, the practice of. police officers 
using improper and even violent methods for the purpose of extort- 
ing confessions from alleged wrong-doers in the hope of securing 
their own professional advancement as a reward for convictions 
obtained. Be that as it may, however, it is obvious that the provi- 
sions of sections 25, 26 and 27 didin a sense confer ona limited 
class of persons, that is to say, presumed wrong-doers, a very valu- 
able privilege as against the community at large. The provisions 
of section 24 are themselves extremely wide and it is difficult to see 
why it should have been thought necessary wholly to exclude, for. 
example, the incriminating statement of an individual who entirely 
of his own volition has walked into a police station or addressed 
a police officer and announced that he has done something which 
is a contravention of the criminal law. The provisions of section 24 
are of course sufficient to exclude any confessions which are not 
made entirely voluntarily. To my mind it is clear that in effect the 
provisions of section 25 cast a very serious stigma upon the inte- 
grity of the police as such and one ought to hesitate a long time 
and be absolutely sure of the necessity for so doing before extending 
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the scope of section 25 in such away asto cast an equal stigma 
upon officers engaged in the Excise service. Moreover, one ought 
to be satisfied beyond all doubt whatever before coming to a con- 
clusion, which has the effect of further weighing the stales of justice 
in favour of wrong-doers as against those charged with the preven- 
tion, detection, and punishment of contravention of public law. It 
has been mentioned by my brother Mukerji that there are as I 
have stated a large number of cases in which tke Courts have 
declined to put upon the expression ‘police officer’ for the purposes 
of section 25 of the Evidence Act, the extended andto my mind 
wrongly extended meaning which was contended for in these pro- 
ceedings. I have already referred to the cate of Ahk Foong vy. 
Emperor (1) (ubi supra), which was a case under sectiong of the 
Opium Act of 1878—in fact a case very similar to the one out of 
which this Reference arises and there it was held by Sir Lancelot 
Sanderson, the then Chief Justice of this Court, that certain state- 
ments could not be rejected under section 25 of the Evidence Act, 
for it could not be said that the Excise officers engaged in the 
matter were police officers. With that view Mr, Justice Beachcroft 
agreed. A year or two before there had been a casein the Chief 
Court of the Punjab, Emperor v. Wazir Singh (2), in which it was 
assumed, apparently, that the Excise Inspector acting in the case 
was not a 'police’officer. Mr. Justice Shah Din and Mr. Justice 
Chevis seemed to have had no doubt about the matter, A year 
later, in 3917, in a case in this Court, Rukumali v, The Emperor (3), 
it was held by Chitty and Smither, JJ. that in the absence of any 
inducement, threat or promise a confession to the Superintendent of 
Excise was not shut out under section 24 or 25 of the Evidence Act. 
Inthe year 1922 there was acase in the Court of the Judicial 
Commissioner of Sindh, Z7//éai v. Emperor (4), where the decision 
in Ah Foong v. Emperor (1) (ubi supra) was followed. The learned 
Judges, Kennedy, A. J. C. and Rupchand Bilaram, A. J. C. in deal- 
ing with the matter which was one concerned with an offence under 
section 43 of the Bombay Abkari Act, 1878, said: “Nothing has 
been pointed out which extends the operation of section as to an 
Abkari Inspector and Abkari peons. On the contrary, there isa 
case in Ah Foong v. Emperor (1), which is authority for the propo- 
sition Abkari peons and officers are not to be considered as police 


_ (1) (1918) I. L. R. 46 Cale. 411 ; 22 C, W, N. 824 ; 28 C. L. J. 105, 
(2) (1916) 44 I. C. 588. 
(3) (1917) 22 C. W. N. 451. 
(4) (1929) 82 L C. 151, 
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officers for the purposes of section 25 of the Evidence Act.” The 
case of Ahk Foong v. Emperor (1) (ubi supra) was followed two 
years later in the case of Budhu v. Emperor (2). That also wasa 
case arising out of the Bombay Abkari Act (V of 1878). In that 
case Kincaid, J. C. and Barlee, A. J..€. held: “It is now settled 
law that an Excise officer is not a police officer within the meaning 
of the Evidence Act.” They in fact followed the case of AA Foong 
v, Æmperor (1) Inthe same year there was a decision on similar 
lines in the Bombay High Court in Pereira v. Emperor (3). In the 
following year again there was the decision of this Court in the case 
of Harbhanjan Sao v. Emperor (4), where again Mr. Justice 
Subrawardy and Mr. Justice Mitter held that a confession made to 
an Excise officer is admissible in evidence as an Excise officer is not 
a police officer and section 25 of the Evidence Act does not apply 
to such a confession. 

Two years later there was acase in the Rangoon High Court, 
taung San Myin v. Emperor (5), where it was held that although 
the Excise officer concerned in the case ‘had powers of arrest, search, 
granting bail and so on, under the Burma Excise Act, 1917, he was 
not a police officer. Therefore, the admission made to such an 
Excise officer was admissible in evidence. There is a passage in the 
judgment of Mr. Justice Baguley in this case where in dealing with 
the previous decision of V. R, Venkataraman v. Emperor (6), the 
learned Judge said “ Had the trying Magistrate looked into the 
Acts a little more closely, he would have seen that Excise officers 
are now appointed under the Burma Excise Act V of 1917. The 
judgment in Venkataraman’s case (6) was delivered in 1898 and 
then the present Act was not in force. In those days all Excise 
officers were sworn in as-police officers because the old Act did not 
give them the necessary powers of arrest, search, granting bail and 
soon. The Act of 1917 gives all these powers direct to the Excise 
officer as Excise cfficer, and they are no longer police officers, 
Their position appears to have been assimilated to the position of 
Excise officers of Bengal.” The above passage occurs at page 773 
‘of the report and in my judgment this expression of opinion suggests 
the key to the problem which is before us in the present reference. 


(1) (1918) L L. R. 46 Cale. 411 ; 22 C, W. N. 894; 28 C. L. J. 105. 
(2) (1926) 99 1. C. 594. 

(3) (1926) 28 Bom. L. R. 674. 

(4) (1927) I L. R. 54 Cale. 601; 31 C. W. N. 667. 

(5) (1989) L L. R. 7 Ran. 771. 

(6) U. B. R, (1907-1909) 1, 
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In my judgment the right view of the matter is that although excise 
officers have certain police powers they are not for all purposes 
police officers. In thé year 1930 the point now under discussion 
arose ina case which came before Mr. Justice Suhrawardy and 
myself, Zura Sardar v. Emperor (1), and there we followed the 
decision in Harbhanjan Sao v. Emperor (2), (uči supra). The 
accused in that case was charged under sections 46 and 61 of the 
Excise Act and had been convicted under section 46. Mr, Justice 
Suhrawardy and ‘myself held that an Excise officer is not a police 
officer within the meaning of section 25 of the Evidence Act and 
consequently a confession to an Excise Sub-Inspector and an Excise 
Inspector was not excluded by reason of the provisions of section 25 
of the Evidence Act. It was argued before us in the case that as 
the powers of an investigating police officer under sections 160-170 
of the Code of Criminal Procedure have been conferred on an 
Excise officer by section 74 of the Excise Act he must perforce be 
a police officer—at any rate when he isin the course of conducting 
an investigation into an alleged offence and when he is exercising 
the powers conferred by the Code of Criminal Procedure upon an 
officer in charge of a police station by virtue of the provisions of 
section 74 of the Excise Act. Although this point was raised it was 
not necessary to decide it for the purpose of the case then before us. 
We said in the course of our judgment: “Mr, Pal argues that an 
Excise officer is a police officer within the meaning of section 25 of 
the Evidence Act. The point may be arguable, but sa far as this 
Court is concerned it is not now res integra, It has been held in 
several cases that he is not, in Harbhunjan Sao v. Emperor (2) ; 
Rokumali v. Emperor (3); and Ak Foong v. King-Emperor (4). 
Reference has been made to a Full Bench decision of the Bombay 
High Court in Manoo Sheikh Ahmed v. Emperor (5). The learned 
Chief Justice giving the judgment of the Full Bench at page 93 of 
the report distinguished the Calcutta case on the ground that 
Abkari law in Calcutta was different from that in Bombay and that 
the latter was more stringent than the former, This point is settled 
by authorities of this Court and as the law now stands an Excise 
officer is not a police officer within the meaning of section 25 of 
the InJian Evidence Act. Asa branch of this ground Mr. Pal has 


(1) (1930) 52C. L J. 177. 

(2) (1927) 1. L. R. 34 Calc. Gor ; 31 C, W. N. 667. 

(3) (1917) 22 C. W. N. 451. 

(4) (1918) 1. L. R. 46 Cale. 411 ; 22 C, W. N. 834 ; 28 C. L. J. ros, 
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also argued that under section 74 of the Bengal- Excise Act, 19009, 
an Excise officer is a police officer within the meaning of section 162 
of the Criminal Procedure Code and any statement made to him 
cannot be proved against the accused. Under section 74 of the 
Excise Act, whenever an Excise officer suspects the commission of 
an offence he is empowered to investigate it and in carrying 
on such investigation the powers of a police officer under Sections 
160-170, Criminal Procedure Code, have been conferred upon 


him.” We then proceeded to say: “It may be reasonable to - 


argue that when the power of investigation under this Section 
has been conferred upon the Excise officer it must be taken to 
have been conferred with all the limitations which the law imposes. 
But in the present case the question does not arise.” 

It was no doubt reasonable to argue that an Excise officer must 
be taken, when clothed with certain powers of a police officer, to 
be subject to all the limitations which the law imposes but that 
is very far from saying that when an Excise officer is clothed with 
certain powers forthe purpose of one Act he is subject to the 
disabilities or the taints imposed by another. I must now refer 


to the decisions which favour the view that an Excise officer fs. 


a police officer. The case which, with all respect to the Judges 


who decided it, has created, in my opinion, unnecessary ‘doubt ' 


and bas started a fallacious line of reasoning, if I may say so with 
all deference to the opinion of the majority of, the members of 
this Bench, is the case of Manoo Sheikh Ahmed v, Emperor (1). 
The underlying fallacies of the judgment in that case were in my 
opinion exposed by Terrell C.J. in the Patna High Court ina 
case to which I shall refer in detail later. In that Bombay case 
it was held that an Abkari cfficer, who, in the conduct of inves- 
tigation of an offence punishable under the Bombay Abkari Act, 
exercises the powers conferred by the Code of Criminal Procedure, 
1898, upon an officer in charge of a police station for the inves- 
tigation of a cognisable offence, is a police officer within the mean- 
ing of Section 25 of the Indian Evidence Act, 1872, and any con- 
fession made to such an officer in the course of his investigation 
under the Abkari Act or the Criminal Procedure Code is inadmis- 
sible in evidence. That is a decision of a Full Bench of the Bom- 
bay High Court, and it seems to suggest that Excise officers are 
sometimes police officers and that others are not. If, however, 
the legislature had ever intended to make Excise officers even 
when functioning under the powers conferred upon them by Sec- 


(1) (1926) L L. R. 51 Bom. 78. 
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tion 74 of the Excise Act—police officers for all purposes—the 
legislature could have said so in plain and unmistakable terns. 
Mr. Hug in the course of his argument admitted fo all intents and ` 
purposes that what he was contending for was that the Court should 
in effect arrogate to it the functions of the legislature and insert 
into Section 25 of the Evidence Act after the words ‘police officer’ 
some such expressin “or such other persons as may from time 
to time int for certain purposes be acting as police officers under 
some statutory authority.” I can only repeat that had the legislature 
in the year 186r or in the year 1872 or at any subsequent time in- 
tended any such thing, in my Opinidn, they would have said so 
in clear atid tinmistakable terms and it is not for this Court or any 
other Court to vaty Or add to the plain language of Section 25, 
particularly having regard to the fact which I have already empha- 
sized, that any additidn upon the lines indicated would have the 
eftect of conferring the extraordinary privilege given by Section 25 
on an additional class of wrong-doers and indeed confer on a limi- 
ted class of the community an indulgence of a kind not enjoyed in 
all probability by Bnyone in any country other than India. The 
decision of the Full Bench of the Bombay High Court was followed 
by Mr: Justice S: K. Ghose, with the concurrence of Mr. Justice 
Loit-Williams in the case of Ibrahim Ahmed v, Emperor (i). The 
hédd note of: that case reads as follows :—"In spite of the resttic- 
téd provisions of the Opium Act, an Excise officer in Bengal is, 
by Virtiie of ‘the provisions of the Béngal Excise Act, a police offi- 
cer within the meaning of Section 25 of the Evidence Act anda con- 
fession made to such an officer during investigation is not admis- 
sible in evidénce.” My brother Ghose in that case said; ‘“Sec- 
tion 74 of the Excise Act prescribes the powers and the duties 
of Excise Officers investigating offences and the provision shows 
that such officers dre virtually deemed to be police cfficers.” With 
all respect to my learned brother I can only say that in my opinion 
the. conjunction of the word ‘virtually’ dnd the word ‘deemed’ 
cannot briñg it about that Excise officers are identical with police 
officers, On the contrary it seems to me that to say that one 
thing is “virtually deemed” to be another is less convincing even 
than to sdy simply that one thing is “deemed” to be anther, It 
is, in mý` opifiidn, putting the supposed assimilation one stage 
further off. Even when it cdn accurately be said that one thing 
isto be deemed to be another that is by no medns tantamount 
to saying that the ohe thing is the same as the other. I am 


(1) (1930) I. L. R. 58 Calc. 1260; 35 C. W. N 601. 
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bound to say that, with all respect to my learned brother, I dis- 
agre@ with the reasoning which appears at the bottom of page 
603 and the top of page 6cq4 of the report as contained in the 
sentence, “On principle also the position of a police cfficer cannot 
be distinguished from that of an Excise cfficer with regard to an 
offence under the Excise Act, because an Excise officer is also 
interested in the conviction of the accused and ina position to 
dominate him.” I would point out that where there is any question 
of domination, the matter is amply provided for by the provisions 
of Section 24 of the Evidence Act and where there is a possibility 
of domination or being in a position to dominate, that section 
provides the criterion to be applied. . IF domination were an 
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important test for the determination of the question, now before _ 


us, then with almost equal logic and with parity of reasoning it 
might equally well be said that parents, senior relations, and even 
spiritual advisers ought to be deemed-in certain circumstances 
to be inthe position of police officers for the purpose of Section 
25 of the Evidence Act. It cannot in my Gpinion be too often 
emphasized that as Section 25 contains-@n absolute prohibition 
and an unqualified exclusion of statements which under English 
Criminal Jurisprudence would, generally speaking, be regarded 
not only as admissible but valuable evidence, the provisions must 
be strictly construed and not extended by inductive reasoning or 
by the presumed effect of other statutes not directly concerned 
with the laws of evilence. The transferring of the provisions 
now contained in Section 25 from the Criminal Procedure Code 
to the Evidence Act indicates that the legislature intended that 
they should be treated solely under the law of evidence and 
nothing else. It is noteworthy that despite the decision of the 
Full-Bench of-the Bombay High Court and the judgment of Mr. 
Justice S, K. Ghose to which I have just referred, Sir C. C.-Ghose 
while acting as Chief Justice of this Court, with the concurrence 
of Mr. Justice Pearson, preferred to follow the earlier decisions 
of this Court [see Matilal Kalowar v, The Emperor (1)], and.so 
accordingly beld that an Excise Sub-Inspector is not a police officer 
within the meaning of Section 25 of the Evidence Act. Con- 
sequently a confession made to such an officer is not inadmissible 
in evidence. The decisions which favour the view that.an Excise 
officer in certain circumstances may be a police officer for the 
purpose of Section 25 of the Evidence Act are all in essence 
based upon the fact that in Section 74, sub-section 3 of the Bengal 
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Excise Act, 1909, it is indicated that for the purpose of Section 
156 of the Code of Criminal Procedure, 1898, the area to which 
an Excise officer empowered under Section 73 (2) is appointed 
shall be deemed to be a police station and such officer shall be 
deemed to be the officer in charge of this station. It seems to 
me to follow, therefore, that any decision which makes an Excise 
officer a police officer under. Section 25 of the Evidence Act is 
ultimately founje1 onthe presumed effect of the word ‘deemed’ 
as used in that section. Asthe learned Advocate-General remin- 
ded us the very use of the word ‘deemed’ of itself seems to involve 
the concession that the one thing is not wholly the same as the 
other. It may well be, therefore, that an Excise officer is never 
for all purposes a police officer. To say that one thing is to be 
deemed to be another is not the same thing as saying that the 
one thing is identical with the other thing. I have no doubt 
that for the limited purposes of the Excise Act it may be that 
an Excise officer is sometimes functioning as a police officer but 
that is very far from saying that he is not only to be considered 
as being but in fact is in precisely the same position as a police ` 
officer for all purposes whatever. In my opinion the Bengal 
Excise Act, 1909, confers by Section 74 certain police powers on 
Excise officers for certain limited purposes and not for all purposes 
and certainly not to the extent of stigmatising Excise’ officers as 
being of an untrustworthy character as regards the securing of 
evidence, In my opinion it would be quite wrong for this Court or 


‘any other Court to do:something which if it is to bs done at all ought 


Only to be done by the considered opinion of the legislature, 

After a very careful consideration of the matter I take the view 
that an Excise officer should not be put in the same category asa 
police officer for the purpose of section 25 and I use that now toa 
large extent on those very observations of Sir Richard Garth CG J. 
inthe case of Queen v. Hurribole Chunder Ghose(t) which Mr. 
Justice Mukerji has cited in his judgment as supporting a contrary 
view. That case as Mr. Justice Mukerji observed was decided 
within a few yearsiof the passing of the Evidence Act. The learned 
Chief Justice said: “ The term police offizer should be read not in 
any strict technical sense, but according to its more comprehensive 
and popular meaning.” . In my opinion although the observations 
to that effect are relie] on in support of the view that Excise officers : 
are police officers, they may equally well and indeed with greater 
justification be taken to operate in the reverse sense, for one would 


(1) (1876) I, L. R, 1 Cale, 297 ; 25 W. R. Cr, 36. 
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imagine that no ordinary member of the public would have it in 
mind to identify an Excise officer with a police ‘officer for all pur- 
poses. [am supported in this view by the observations of Sir 
Courtney Terrel in the recent Patna case (1) to which I shall refer 
-in detail presently. It isin my judgment of supreme significance 
that as recently as last year in the Opium (Bengal Amendment) 
Act, 1933, officers of Excise are definitely differentiated from police 
officers, the categories referred to in that Act being officers of the 
Excise, Police and Customs. We find for example in section 20-J 
(1) this provision “ Every Excise, Police or Customs officer making 
an investigation under this Act shall, day by day, enter his pro- 
ceedings in the investigation ina diary, setting forth the time at 
which the information reached him, the time at which he began and 
closed his investigation, the place or places visited by him anda 
statement of the circumstances ascertained from day to day until 
„the investigation is closed.” That section seems to indicate that 
investigation by an Excise officer is by no means necessarily the 
same thing as investigation by a police officer. It may be useful in 
this connection to recall that in section 45 of the Code of Criminal 
Procedure a distinction is drawn between a revenue officer anda 
police officer. ; f 
This brings me to the observation of Mr, Justice Fazl Ali in the 
most recent case Of Radha Kishun Marwari v. Emperor (1) where 
the learned Juige says: ‘‘ The section (ñ 2., section 25), however, 
is limited merely to a police officer and we cannot read into it words 
which it does not contain. ” In my judgment the decision in this 
case which is one of a Full Bench of the Patna High Court is of 
„all the reported cases the most logical and consonant with common 
sense. Mr. Justice Fazl Ali pointed out that there was nothing to 
prevent the framers of the Evidence Act from saying expressly that 
confessions made toa police officer as well as those persons who 
are forthe time being and for certain limited purposes invested 
with the powers of a police officer are inadmissible in evidence, had 
they so intended and he then recalls that even “inthe Evidence 
Act itself the terms police officer and revenue officer have been 
used to connote two different classes of officers as is evident on 
reading section r25 of the Act.” The same learned Judge also 
pointed out that it is wrong to hold that the power of “investigation” 
ought to.be taken as being the criterion as to whether or not the 
Excise officer is a police officer for the purpose of section 25 and 
in this connection he said that it is to be noticed that it is not only 


(1) (1932) I. L, R. ta Pat. 46. 
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certain revenue officers, such as officers of the Excise and Salt 
Departments, who are sometimes invested with the powers of a 
“police officer in charge of a police station but a private individual 
my also under certain circumstances be invested with such powers.” 
For instance, “ under section 202 of the Code of Criminal Pioce- 
dure if an enquiry or investigation under that section is delegated © 
to a private person, such person is to exercis3 all the powers com 
ferred by the Code of Criminal-Procedure on an officerin charge 
of the police station except that he is not to have the powers to 
arrest without warrant. ” Are we then to suppose that such a private 
individual should also be regarded asa police cfficer within the 
meaning of section 25 of the Evidence Act? Another: of the 
learned Judges discussing the same point said: “It may be 
observed, however, that there are officers; who have no powers of 
investigation under Criminal Procedure Cole, e. g, police con- 
stables, and yet such officers are nevertheless ‘police officers’ within 
the meaning of section 23 of the Evidence Act. The mere posses- 
sion of certain of the. powers of a police officer even though those 
powers include the power of investigation under the Code, does 
not suffice, in my opinion to:convert into a police officer one who 
has no other claim to that status, e. g, section 202 of the Code of 
Criminal Procedure empowers a Magistrate receiving a complaint 
to direct an enquiry or inyestigation to be made by any Magistrate 
subordinate,to him, or by a police officer or by such other person 
as he thinks fit, but it is not arguable that if such an investigation is 


directed to be made bya person other than a police officer, 
such .person would be converted into a police officer even while 


engaged in making the investigation. See per Agarwalla J. at 
page 66. 

1 most sampean agree with the reasoning to be found in the 
judgment.of the learned Judges of-the Patna High Court. It seemi8 


to.me altogether an unwarranted conclusion to say that because 


Excise officers are given certain powers similar to those of the police 
that therefore they should necessarily fall within the meaning of 
the expression police officer as used in section 25. I referred earlier 
inthis judgment to the fact thatin the opinion of the Judges of 
the Patna High Court the decision inthe Bombay case of Nanoo 
Sheikh Ahmed v, Emperor (1) was founded on certain fallacies. As 
regards this Sir Courtney Terrell says: ‘I find myself in‘complete 


disagreement with the arguments which found favour in that case 


and which have been presented before us and I think the fallacy is 
(1) (1926) I, L, R. 51 Bom, 78. 
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attributable to two causes, Inthe first place a judgment of Sir CUNAT 
Richard Garth in the case of Zhe Queen v, Hurribole Chunder Ghose 1924. 


(1) has been misunderstood and this misunderstanding has been Amin (Amir) Shariff 
the source of frequent error,” He goes on to say: “In other words v. 

Sir Richard Garth held that the term ‘police officer’ in the Evidence Pung Ember 
Act included all police officers and not merely a member of the Costello, $ 
Police Force within the meaning of the Bengal Act.” He said: p 
“I consider that the term ‘police officer’ should be read not in any 

strict technical sense, but according to its more comprehensive and 

popular meaning. In common parlance and amongst the generality 

of people, the Commissioner ani Deputy Commissioner of Police 7 
are understooi to be officers of police, orin other words ‘police 

officers’ quite as much as the more ordinary members of the force.” 

He again quotes Sir Richard Garth by saying: “I think it better 

in construing a sectio such as the 25th, which was intended asa 

wholesome protection to the accused to construe it in its widest and 

most popular signification.” Then Sir Courtney Terrell says; ' 

“This very sound decision that the term ‘police officer’ in section 25 

of the Evidence Act includes all kinds of police officers has been 
misunderstood as a decision that the term includes not only police 

officers but anyone on whom is conferred the powers of a police 

officer, although it has nowhere been decided what minimum aggre-- 

gation of functions will constitute any person a police officer within 

the meaning of the section.” I would most- emphatically agree 

with Sir Courtney Terrell where he says the factis that the term 

‘police officer’ is sufficiently well understood to allow of its use 

without any precise definition. It is well recognised that different 

countries and states confer upon their respective police officers 

different powers. Nevertheless it is not difficult ‘to decide whether 

any particular individual is or is not a police officer in any particular 

country and it has been heli thata “confession made to a police 

officer of a foreign force in the country where he is in fact a police 

officer is not admissible in an Indian trial.” 





Sir Courtney Terrell then proceeds to deal with the second of 
the two fallacies underlying the decision in the Bombay case and 
all the decisions which would identify an Excise officer witha 
police officer for the purpose of section 25. The learned Chief 
Justice puts the matter thus: “ Another source isthe adoption of 
an erroneous canon of construction of statutes, that is, the considera- 
tion of what is supposed to be-the object of this section of the 
Evidence Act and the adoption as an initial hypothesis of the theory 

71) (1876) I. L. R. r Cale. 207 ; 25 W. R. Cr. 96. 
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that that object was to make inadmissible confessions made before 
persons possessing the power of investigation, search and arrest 80 
that whereas a Sub-Inspector of Excise had been given these func- 
tions he cam: within the term ‘police officer.” Sir Courtney Terrell 
thus discards the theory that the “power of investigation” given 
by Section 74 must necessarily convert the Excise officer into a 
police officer. He then proceeis tosay “Courts of justice are 
not concerned with the objects with which the legislature enacts 
any particular law unless in the particular enactment the object 
is stated as a guiding principle to be followed in interpretation. 
It may well be that the promoters of any particular Bill in the 
legislature may have particular objects in view but any Section as 
ultimately enacted may well be the result of compromise and it 
may be that the words ultimately agreed upon have been passed 
by the legislature in such a form that one or all of the objects 
of the promoters is defeated. In cases, therefore, where the 
legislature has not thought fit to express its intention otherwise 
than by the use of the words of the section those words must be 
followed,” i 


In my opinion endless difficulties inevitably arise when Judges 
endeavour to extend the plain provisions of any statutory enact- 
ment, Where the language of an enactment is unambiguous it 
should be interpreted strictly and ina case such as the present it 
isto my mind in the highest degree unsound, and indeed dan- 
gerous for the Court, by subtlety of argument or by resorting to 
other statutes to extend provisions such as.that contained in Sec- 


‘tion 25. I am clearly and definitely of opinion that when the 


legislature used the expression ‘police officer’ they meant a police 
officer in the sense in which that expressioa is generally under- 
stood by the populace at large and in no other sense at all. I 
would therefore hold that not only was the confeesion in the pre- 
sent case rightly admitted but any confession made to an officer 
acting under the Opium Act or the Excise Act would be equally 
well admissible in evidence unless it could be ruled out, under 
the provisions of Section 24 of the Evidence Act. Having regard 
to the importance of the matter to the public and the state and 
in view of the confusion set up by conflicting decisions it would 
seem desirable that the legislature should deal with the matter 
again and give a clear definition of what it is intended the section 
should cover and possibly whether the time has not now come 
when the slur on the police implied in Section 25 should not be 
removed by the repeal of the section altogether seeing that the 
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provisions of Sectioh 24 afford ample ‘safeguards against any real eater © 


oppression or coercion. oy ee : i 1934. 
Sm akan) 
Mallik, J—I agree with my learned ‘brother Mr ee Amin | Amit) Sharif 
Mukerji, 
_ dack, J.—The question referred to ugis whether an- Excise 
officer who, in the conduct of the investigation of an offence against Costello, F. 
the Excise, exercises the powers ‘conferred by the Code of Crimi- 
nal Procedure upon an officer in ¢harge- of a police station for thé 
“Investigation of a cognisable offence, is a police'officer within the 
“meaning of Section 25 of the Evidénce Act.’ 
Section-25 of the Evidence Act states that “No confession made 
to a police officer shall be proved as against a person accused of 
any offence.” Therefore to answer the question referred to ws 
in the affirmative we must find that while engaged in the investi- 
gation of an Excise offence an Excise officer is a police officer. 
According to Section 74 (3) of the ‘Excise Act’ “for the purposes 
of Section 156 of the Code of Criminal Procédure, 1898, the area 
to which an Excise - officer empowered under Section 73 (2) 4s 
“appointed shall be deemed to be police station, and such officer 
shall be deemed to be the officer in charge of suck station.” In 
other words an Excise cfficer is to be deemed to be an officer in 
' charge of a police station for the purposes of the investigation of 
An offence into which he is enquiring. He has not merely the 
powers of a police cfficer but the’ status of a police officer-for the 
‘time being. - 
“When a thing is to be ‘deemed’ something else, it is to E 
treated as that something else with the attendant consequences.” 
[Cane J. in R. v. Norfolk Co. (1)). 
It follows that“since for investigation purposes the Excise 
officer is to be deemed a police officer, a confession made to him 
by the accused- in the course of an investigation of an offence 
must be deemed to be a confession made to a police officer and ds 
such inadmissible in evidence. Ca 
I would, however, not go further than this and hold that in 
any circumstances a confession made to an’ Excise officer is inad- 
missible in evidence, l : i 
Genuine admissions -made by accused persons are a very im- 
portant aid in the administration of justice and under Section 21 
of the Evidence Act such admissions are relevant and may be Ee. 
ved as against the person who makes them. 
Under Section 24 of the Act a general exception is made in 
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the case of confessions caused by inducement, threat or promise 
procee ling from a person in authority. Section 25 makes further 


Amin (Amir) Shariff Special exception in the case of confessions made to police officers. 
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No doubt, through. these exceptions (however good the grounds 
may be for making them), the Cotirts in some cases are deprived 
of the advantage of a genuine confession, which would have greatly 
simplifie ł the right decision of the case. In these circumstances 
the Courts should, I think, be very careful not to stretch the 
words used by the legislature to cover cases which do not come 
strictly within the terms of the section. Had the legislature in- 
tended to include confessicns made to persons other than police 
officers surely it would have introduced words to that effect in the 
section, at least after Excise officers were given police powers. I 
would suggest that there was no need to do so because Section 
14 of the Excise Act gives Excise officers while engaged in the 
investigation of an Excise case the status of a police officer for 
purposes of the investigation of the case, and the recording ofa 
confession would be part of the investigation, 

“Where the words of a statute are themselves precise and unam- 
biguous those words are to be taken in their ordinary meaning.” 
“There is,- I think, no ambiguity in the term police officer, and 


“therefore it was not considered necessary to give any definition 


ofthe term in the Evicence Act orin any other statute, we have 


- simply to take the words in their ordinary meaning. Sir Richard 


Garth in the case of Queen v, Hurribole Chunder Ghose (1) says : 
“I consider that the term police officer should be read not in any 


‘strict technical sense but according to its more comprehensive 


and popular meaning. In common pailance and amongst the 
generality of people the Commissioner and Deputy Commissoner 
‘of Police are understood to be officers of police or in other words 
police officers quite as much asthe more ordinary members of the 


- force,” 


This, however, is by no means authority for holding that an 
Excise officer is a police officer merely because he has for the 


. investigation of Excise cases certain powers of a police officer, No 


one in my expcrience'regards an Excise officer as a police officer, 
and in none of the decisions on this point has it been suggested 
that an Excise officer is called a police officer by any class of the 
community. The Bombay Full Bench decision in Wanoo Sheikh 
Ahmed and another vy. The Emperor (2) is tased on the fact that 


(1) (1876) I L. R. r Cale. 207; 25 W. R Cr. 36. 
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Procedure Code {Act XXV of 1861). This is how Stephen puts: 
the matter :—‘‘I may observe upon the provisions relating to them 
that sections 25, 26 and. 27 were transferred to the Evidence 
verbatim frora the.Code of Criminal Procedure. (Act XXV of 1861).: 
They differ widely from the law of Enzland, an] ‘were inserted in 
the Act of 1861 in arder to prevent the practice of torture by the 
police for the purposs :of extracting confessions from persons in. 
their custody.” (Stephen’s Introduction to. the Evidence Act, 
page 171). The provision in section 25 is definite and explicit ; for’ 
our purpose the expressions ‘police officer’ and ‘any offence’ are 
worthy of note. The latter expression is not confined ‘to any thing 
which is an offence under a-particular Act or which was an offence 
in 1872; it applies to all offences including those created by later 
Acts. Then what is a police officer? The learned Advocate. 
General has contended that a police officer is. simply.a member of 
the police force whose duties are prescribed by sectian 23 of tha 
Indian! Police Act (Act V of i861) He has strongly contended 
that it is unnecessary for us to look to thé intent of the provisions 
regarding confessions when the words police officerare plain enough. 
It isp however, noteworthy that these words are not defined’ ip the 
Evidence Act. . The explanation, for instance,.to section 26 excludes 
certain persons from the category of “ Magistrates,” but no such 
restriction or limitation..is given with regard to the words 
“ police. -offiger.” The Police Act of 1861 also did not define 
“police officer.” The preamble shows that the Act was intended 
to reorganise the police and make it a more effective instrument for 
the prevention and detection of crime. The word ‘“ police” shall 
include all persons who shall be enrolled under this Act (section 1), 
The entire police - establishment shall be deemed to be one police 
force and shall consist.of such number of officers and men, etc. 
(section 2). Police officers are.to get certificates of appointment 
(section 8) and the form of the-certificate states that the officer is 
vested with the powers and functions and privileges of a police 
officer. Police officers enrolled under this Act ‘are not to exercise 
any authority except what is provided for by the Act and by any 
Act which shall hereafter be passed for regulating criminal procedure 
(section 20). But itis recognised that there are already village 
police officers who are not affected by the Act (section 21), The 
learned Advocate-General has referred to section 23 as showing the 
powers of police officers, but that section really prescribes the duties, ` 
Lastly, the Act shall not by its own operation take effect in any 
place (section 46), The Criminal Procedure Code of 1861 (Act 
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XXV) does not define police officer, but it contains provisions 
regarding the duties and powers of a police officer in the matter of 
prevention, detection, and_investigation of crime. The later Code 
merely defines “ officer.in-charge of a police station.” The Calcutta 
Police Act. (Act IV of 1865) “does contain a definition of police 
officer,- but it is merely that it ‘shall mean “any -member.of the 
Calcutta Police Force.” .It also prescribes the duties (section 10A) 
which,-arising out of the exigencies of city, are not. identical with 
the duties prescribed by section 23 of Act V'of 1861. No doubt 
the legislature of 1872 was cognisant of the duties .and powers of 
police officer of that period. But itis noteworthy that it used the 
words “ police officer” in section 25 of the Evidence Act without 
any qualifying.expression. By.a: later provision in section 125 
which was passed in 1887 a reference was made to “revenue officer” 
as distinct from “ police officer.” Rut in section 25 the expression 
“ police cfficer ” remained without any differentiation or amendment, 
On the other hand, the section applies to “a person.accused of any 
offence,” Since 1872 not only have new cffences been created by 
later Acts, but new bodies of officers have been created who are 
vested with powers of police with regard to these offences, Would 
that make any difference to the application of the section to these 
officers? I think not. 


The scheme of the Act with regard to confessions is that a con- 
fession is testimonially untrustworthy unless it is perfectly voluntary 
and, in the case of a confession made toa police officer, the law 
goes so faras to presume that it is testimonially untrustworthy for 
reasons .which are well understood and justified by experience. 
But, says the learned Advocate-General, we cannot look to the 
intent of the provision because: the term “ police officer” is not 
ambiguous. But his contention that a police- officer means simply 
one -who is a member of the regular pclice force will not bear 
examination. Courts all over India have:agreed in upholding the 
dictum’ of ‘Sir Richard Garth, C. J. in the case of Zhe Queen v 
Hurribole Chunder Ghose (1) that the term “police officer” should 
be read not in any strict technical sense but according to its more 
comprehensive and popular meaning. It has been expressly held 
that section 25 is notto be restricted to officers of the regular 
police force. { Queen-Empress v. Salemuddin Sheik (2)]. For instance, 
it was applied to the case of a police patel : Quegn-Empress v. 


(1) (1876) I. L. R. 1 Cale. 2073 25 W. R. Cr. 36, 
(2) (1899) I L. R. 26 Cale. 569; 3 C. W. N. 393. 
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Bhima (1); Queen-Empress v. Kamalia (2); to the case of a chowki- 


dar in Queen-Empress v. Salemuddin Shetk (3); besides, to police offi- 


cers of Native States : Queen-Empress v. Nagla Kala (4). Once it is 
found that the term cannot be confined to cfiicers who are enrolled 
as members of the regular police force under one or other of the so- 
called Police Acts, the correct judicial interpretation would be to in- 
clude persons who exercise the powers, or are charged with the duties 
of the police. It is not necessary that one should find an exhaustive 
definition of the term “ police officer.” It is enough for our purpose 
if we can find what the term should include, namely, whether it 
should include a person who exercises the powers of a police officer 
in a particular case. There is no reason why such a person should 
not be deemed to bea police officer within the meaning of the 
section, This is quite in keeping with the plain words of the 
section. The golden rule of legal interpretation has been stated 
thus :—‘‘ The grammatical and ordinary sense of the words is to be 
adhered to, unless that would lead to some absurdity or repugnance 
or inconsistency with the rest of the statute, in which case the 
grammatical and ordinary sense of the words may be modified, so 
as to avoid that absurdity, repugnance and inconsistency, but no 
further,” -(Beal’s Cardinal Rules of Legal Interpretation, Third 
Edition, page 343 e? seg., where the authorities are collected), It 
does not seem to me that the interpretation which I have sought to 
put upon section 25 goes contrary to this maxim. With great 
respect, the opposite contention resultsin a stilted, narrow, and 
superficial view of law, by the application as it were of a copy book 
maxim. The words “ police officer” may be plain, but they are not 
defined in the Evidence Act. The contention that the term applies 
only to members of the police force is not borne out by authority. 
On the other hand it is quite consistent with the scheme of the Act 
that a person who exercises the powers of a police officer should be 
hit by the prohibitive provision in section 25. 

What is the position of an excise officer in an excise case? We 
find that in an excise case an excise officer is the real police officer. 
He is so by statute. In practice he is often the only police officer 
in the case. The provisions of the Bengal Excise Act of 1909 mako 
it quite clear that an excise officer exercises all the powers of the 
police for the prevention and detection of excise oeffnces. Sec- 


(1) (1892) I. L. R. 17 Bom. 48s. 

(2) (1886) I. L. R. 10 Bom. 595. 

(3) (899) I. L. R. 26 Cale. £69 ; 3 C.W. N. 393. 
(4) (1896) I L. Re 22 Bom. a35. -~ 
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tion 73 prescribes that certain excise officers may investigate offences CRIMINAL. 


under the Act, If read with rule 35 of the Bengal Excise Manual, 1934; 
1918, page 108, it shows that an Excise Inspector and an Excise Raat Ami t) Shariff 
Sub-Inspector are empowered to investigate any offence punishable 

under the Act. Section 74 prescribes the powers and duties of King-Empe Lik 
excise Officer investigating an offence and it says expressly that he $- Æ, Ghose, F. 
may exercise any of the powers conferred upon a police officer p 
making an investigation or upon an officer in charge of a police- 
station by sections 160 to 171 of the Code of Criminal Procedure, 
1898, Sub-section (3) of section 74 states that for the purposes of 
section 156 of the Code of Criminal Procedure, the area to which 
an excise officer so empowered is appointed shall be deemed to be 
a police station and such officer shall be deemed to be the officer 
in charge of such station. Section 81, sub-section (3) also refers 
to such officers as being deemed to be police officers. The learned 
Advocate-General has ccntended that the expression “ deemed” 
shows that the two are not identical, It may be that this is a statu- 
tory fiction, but it is sufficient to show that in so far as investigation 
into an excise offence is concerned an excise officer is virtually the 
same thing as a police officer. In other cases, for instance ina 
murder case, an excise officer may be no more than a member of 
the public. But that is not the point. As I have said before, in an 
excise case excise Officers are the police. There is no reason why 
they should not be police officers within the meaning of section 25 
of the Evidence Act. To hold otherwise would be to stultify the 
object of that provision. There is nd question of hampering investi- 
gation by an excise officer, for it should be no more difficult for him 
than it is for a member of the regular police, to send a confessing 
accused to a Magistrate in order to have his confession properly 
recorded. It is desirable that that should be so. Experience shows 
that even a confession which is recorded by a Magistrate with all 
the formalities and safeguards that the law proviJes has sometimes 
to be thrown out as being not a voluntary confession, and great is 
the risk in the case of an extra judicial confession before an officer 
exercising police powers, since such confession is more often than 
not recorded in a slipshod and negligent manner. 


In the Calcutta High Court there is a number of cases in which 
the view has been taken that an excise officer is not a police officer 
for the purpose of section 25 of the Evidence Act. These cases are 
Rukumali v. The Emperor (1); Ah Foong Chinaman v, The King- 


(1) (1917) 22 C, W. N. 451. 
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Emperor (1); Har Bhanjan Sao alias Bechan Sha v. The King- 
Emperor (a); Tura Sardar v. Emperor (3); Matilal Kalowar v. The 
Emperor (4). In none of these cases, however, the question of an 


‘excise officer exercising powers of a police officer was discussed 


and it does not seem that in any of these cases, except the last- 
mentioned, the attention of the learnei Judges was directed to the 
material provisions of the Excise Act. In the case of Zura Sardar 
v. Amperor (3) it was held that the question did not arise having 


‘regard to the facts of the cise. In the case of Matilal Kalowar v. 


The Emperor (4) thé case of Ibrahim Ahm:d vy. Emperor (5) was 
not followed, because in that case it was not thought necessary to 
refer the matter to a Full Bench for decision. In the case of 
Ibrahim Ahmed v, Emperor(5) the position of an excise Officer 
with reference to his powers under the Excise Act was discussed 
and I adhere to the opinion I expressed therein. But on the facts 
of the case it was not found necessary to make a reference to the 


‘Full Bench. A Full Bench of the Bombay High Court in the case 


of Nanoo Sheikh Ahmed vy. Emperor (6) decided the matter upon 
the principle with which I respectfully agree. That was a decision 
under the Bombay Abkari Act (Bom. Act V of 1878) which provides 
that certain Abkari officers are empowered to investigate offences 
punishable under the Act and these powers are similar to the powers 
which are conferred on excise officers by the Bengal Excise Act. 
It was held that an Abkari officer who, in the conduct of an investi- 
gation of ah‘offence punishable under the Bombay Abkari Act, 
exercises the powers conferred by the Code of Criminal Procedure, 
1898, upon an officer in charge of a police station for the investi- 
gation of a cognisible offence is a police officer within the meaning 
of section 25 of the Indian Evidence Act. The views expressed in 
this case and also in the cases of Jórahim Ahmed vy. King-Emperor 
(5) and Queen Empress vi Salemuddin Sheik (7) were dissented from 
by a Full Bench of three Judges of the Patna High Court in the 
case of Radha Kishun Marwari v. King-Emperor (8). In that case 
the Judges agreed with the principle laid down in the case of 


(1) (1918) 1. L. R. 46 Cale. 411 ; 22 C. W. N. 834; 28 C. L. J. 105. 
(2) (1927) 31 C. W. N. 667; 1. L. R. 54 Calc. 601. f 
(3) (1930) 52 C. L. J. 177. 
(4) (1931) 36 C. W. N. 163. 
_ (5) (1930) I. Le R. c8 Calc. 1260; 35 C. W. N, 6or. ` 
(6) (1926) I. L. R. 51 Bom. 78. | 
(7) (1899) L L. R. 26 Calc. 549 ; 3 C. W. N. 393. 
(3) (1932) 1, L. R. 12 Pat, 46, “ 
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The Queen y, Hurribole Chunder Ghose (1), namely, that the term ae 
“police officer” should not be read in any technical sense and 1934. 
at teed 


Fazl Ali J. held that the definition of the term “ police officer” in Amin (Amur) Shariff 
Section 1 of thé Police Act was not exhaustive andthe term was 
not confined merely to person enrolled under the Police Act, But = 
Agarwala, J. held that no person wasa police officer unless he was $ K. Ghose, F. 
enrolled in, or appointed asa member of the police force, or was 

declared by statute to bea member of that force. There was a 
reference to police officer in its popular meaning, but as to this 
there may. be some controversy. The term “ popular” is elastic and 
a.large discretion is implied in its interpretation. Even in its 
popular meaning an Excise officer may not be distinguishable from 
the police, for it is a common thing for people to refer to Excise 
officer as “ Excise Police ” or “ Excise Daroga” or “Abkari Daroga” 
and so forth, and from the point of view of an accused person one 
certainly would not make a distinction as between an Excise officer 
and a police officer. All this cannot be dismissed as a popular mis- 
conception, for itisno misconception at all. On the other hand, 
itis in keeping with the Oxford Dictionary definition of the word 
“police” which is quoted inthe judgment just delivered by my 
learned brother Mr. Justice Mukerji. It may be that the power to 
investigate is not a complete test, because a police constable has no 
power to investigate; one is landed inthis sort of difficulty in 
trying to get at an exhaustive definition of the term “ police officer. ” 
Nor should the case of a person who has been directed to enquire 
into a case under section 202 of the Code of Criminal Procedure 
create any difficulty on the ground that by sub-section (2) sucha 
person shall exercise the powers of an officer in charge of a police 
station, for such a person would not have the power to arrest 
without warrant; heis only to investigate for “the purpose of 
ascertaining the truth or falsehood of the complaint” and for that 
purpose to take evidence, as for instance, under Section 161 of 
the Code, and not to prevent or detect acrime or apprehend the 
criminal. The Patna case was one under the Dangerous Drugs 
Act (II of 1939), Sections 29 and 30 of which provide for certain 
police powers. There is, however, no reference to this in the 
judgment. The case of Maung San Myin v. King-Emperor (2) 
was decided by a single Judge and he also did not discuss the 
effect of the powers conferred upon an Excise officer. In so far 
as these cases lay down that an Excise officer is not a police officer 


v. 
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(1) (1876) I. L. R. 1 Cale, 207 ; a5 W. R. Cr, 30, 
(2) (1929) 1. L. R. 7 Ran. 77L 


595 


* CRIMINAL. 


1934. 
were 
Amin (Amir) Shariff 
Ve 
King-Emperor. 
S. K. Ghose, F. 





THE CALCUTTA LAW JOURNAL, [Von LIX. 


within the meaning of Section 25 of the Indian Evidence Act, 
I respectfully disagree with the decision, It may be noted that 
in Jos Bahadur Thaja v. Emgeror, (1), which was decided later 
by a Bench of the Rangoon High Court the wider interpretation 
of the term police officer based on the dictum of Garth, C. J. was 
followed. 

A distinction has been sought to be made in the case 
of an officer acting under the Indian Opium Act (Act I of 
1878) on the ground that the poweis conferred by that 
Act were not £0 extensive as those conferred by the Bengal 
Excise Act. This argument was made without reference to the 
Opium (Bengal Amendment) Act of 1933. But even under 
ActI of 1878 the officer is no less interested in getting 
a conviction ; he has even a special interest inthe fines imposed 
by the Courts, vide Section 13. No doubt this Act does not 
contain a provision similar to Section 74 of the Bengal Excise Act, 
but Section 14 of the Opium Act provides that either from per- 
sonal knowledge or from information an officer may enter into 
any place, in case of resistance, break into it, seize opium and all 
materials used in the manufacture thereof, detain and search 
and, if he thinks proper, arrest any suspicious person. Section 
15 gives him the power to seize in open place and to detain, search 
and arrest any suspicious person. By Section 20, the officer is 
to forward without delay to the officer in charge of the nearest 
police station the person arrested or the thing seized. But the 
time is apparently left to some extent to his discretion according 
to the circumstances and by Section 21 he is repuired to make 
a report within 48 hours. Practically, therefore, in so far as the 
investigation is concerned an cfficer under the Opium Act exercises 
the powers of a police officer. In this respect he is in no way 
inferior to village chowkidars or patel who have been held to be 
police officers under Section 25 of the Evidence Act So far 
with regard to ActI of 1878. But the effect of the amendment 
by the Bengal Act V of 1933 is to bring the position in Bengal 
more completely into line with that under the Excise Act. By 
Section 12 of the Amendment Act the Local Government may 
authorise any class of officers of the Excise, Police, or Customs 
Department to investigate offences and to grant bail to persons 
as arrested. They become the investigating police, with the- 
necessary po lice powers. It is also enacted that the provisions 
of Section 162 of the Code of Criminal Procedure shall apply to 


(1) A. L R. [1930] Ran. 227. 
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statements of witnesses as recorded and also that the provisions 
of Section 172 of the Code shall apply to the diary of proceedings 
in investigation which is required to be kept. No doubt Excise, 
Police and Customs officers are distinctly mentioned, but the 
distinction in nomenclature is purely departmental. In respect 
of their powers they are all the same. In practice too there is no 
difference from the point of view of an accused person between an 
officer acting under the Opium Act and an officer under the Excise 
Act. In the view that I have taken it seems to me that no 
exception should be made in the case of an officer under the Opium 
Act. He also is a police officer within the meaning of Section 
25 of the Indian Evidence Act. The non-application of this 
section in Excise and Opium cases has been, in my experience, 
very harmful and the practice should not be continued on the plea 
that it is in accordance with law which, in my opinion, it is not. 

In my judgment the answer to the question referred to the Full 
Bench is that an Excise officer who, in the conduct of investiga- 
tion of an offence against the Excise, exercises the powers con- 
ferred by the Code of Criminal Procedure upon an officer in 
charge of a police station for the investigation of a cognizable 
offence, is a police officer within the meaning of Section 25 of the 
Indian Evidence Act. 

With reference to the larger question. raised I would say that an 
officer investigating an offence under the Excise Act, V of 1909, 
or under the Opium Act, 1878, is a police officer within the meaning 
of Section 25 of the Evidence Act, 

The appeal then came up for hearing before Mr. Justice Lort- 
Wiliams and Mr. Justice M. C. Ghose, who acquitted Jahabir 
Singh. As regards Amin Shariff, the said ‘Judges differed, and 
the following judgments were delivered : 

Lort-Williams, J : Amin Shariff and Jahabir Singh were con- 
victed by the Chief Presidency Magistrate of illegal possession 
of opium under Sec tion 9 of the Indian Opium Act, 

The evidence ag ainst them was as follows. An excise inspector 
raided premises at No. 5/1 Kenderdine Lane, a three storied 
house, at 12. 30 P. M. on the 29th December, 1932. He searched 
two rooms occupied by Amin Shariff on the first floor, which were 
adjacent, facing east, with a connecting door. In the first room 
he found Jahabir Singh anda man named Baburam, who was 
subsequently discharged by the Magistrate. The connecting 
door was barred fromthe other side. It was forced open and 
Amin Shariff and his wife were found at a door Jeading toa 
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privy. The privy window was open and upon looking out the 
Inspector saw a bundle lying on the ground beneath the window. 
According to the Inspector’s evidence a young man, Sunil Bose 
who occupied the next room and was then in his- bath room, 
shouted out to the Inspector that while he was bathing he saw a 
man trying to throw out a bundle. In spite of his protests, the 
bundle was thrown out. He saw the man’s forehead and head 
and that his head wag bald. The Inspector then took Bose to 
to Amin Shariff’s room and showed him all the men present. Bose 
said that from the appearance of Amin Shariff, he inferred that it 
was he who threw the bundle. The Inspector then took Amin 
Shariff downstairs and seized the bundle which was found to contain 
7 seers of opium valued at about Rs. reoo. 

Sunil Bose’s evidence, in some important details, did not tally 
exactly with the evidence of the Inspector. He said that he knew 
Amin Shariff but had quarrelled with him and they were no longer 
on speaking terms. On the 29th of December he was having his 
bath at rr 4. M. when he heard a window bang and sawa bundle 
falling to the ground. He saw excise orderlies downstairs and he 
saw a bald head flash past Amin Shariff’s window. He thought it 
must be Amin Shariff as he had heard that he was a smuggler. 

When taken by the Inspector into Amin Sharifl’s room he could 
not then say that the forehead which he had seen was Amin 
Sharifl’s. . But he said that Amin Shariff was the only bald headed 
man in the house. 

It will be observed that Sunil Bose did not say that he sawa 
man throwing a bundle, as stated by the Magistrate in his judgment, 
nor that he saw a man trying to throw outa bundle. All that he 
said was that he saw a bundle falling to the ground, and that he 
saw a bald head flash past Amin Shariff’s window, and thought it 
must be Amin Shariff, because he had heard that he was a smuggler, 
and because he saw excise Orderlies downstairs, 

Also he said it was rr A. M. when he took his bath and heard 
the window bang and saw the bundle falling. He may have been 
mistaken about the time, but his evidence as recorded does not 
make it clear whether he saw the falling bundle at the time when 
the inspector raided the premises, or at sometime previous. _ 

There is, therefore, no direct evidence to show that the bundle 
was thrown out of Amin Shariff’s window. Its position on the 


ground was consistent with its having been thrown from any of the 


windows, of which there were several, including that of Sunil Bose, 
immediately above that place. ; 
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` The evidence of iden tification by Sunil Bose is so flimsy thatit 
ought to be discarded, and the Magistrate said in his judgment that 

he did not attach any importance to it. 
In fact, itis clear from his judgment that the Magistrate relied 


almost entirely upon certain statements made by the two accused 


to the Excise Inspector, and regarded the rest of the evidence as 
important more as corroborating these statements, In these state- 
ments Amin Shariff said that Jahabir Singh ran into his room with 
a cloth bundle in his hand, and dashed into the bath room and 
threw the bundle out. Jahabir Singh said that he came from 
Lucknow that day with 7 seers of opium and took it to Amin Shariff 
to sell it to him. He wanted cash, but Amin Shariff would only buy 
it oncredit. This he refused and he left the bundle in Amin 
Shariff’s custody, and went out to look fora purchaser. When he 
got back, the excise officers had arrived, and Amin Shariff took him 
to the privy and he (Jahabir Singh) threw the bundle out. 

On appeal to my learned brother M. C. Ghose, J., and myself, 
the main question raised was, whether these statements were 
admissible in evidence. In our opinion, they were not. But having 
regard to the divergence in judicial opinion recorded in reported 
decisions of this and other High Courts, we referred to a Full Bench 
the question :— . 

“Ts an excise Officer, who in the conduct of investigation of’ an 
offence against the excise exercises the powers conferred by the 
Code of Criminal Procedure upon an officer in charge of a police 
station for the investigation of a cognizable offence, a police officer 
within the meaning of section 25 of the Indian Evidence Act?” 

This question has now been answered in the affirmative with the 
result that both the statements of the accused must be discarded. 

Practically no evidence against Jahabir Singh remains, therefore 
his conviction and sentence must be set aside and he must be 
acquitted, 

Against Amin Shariff, in my opinion, nothing remains but suspi- 
cion. There is no reliable evidence of possession. There is nothing 
to show that the bundle was ever in his possession, nor that he had 
any connection with it, nor that he had any knowledge of its con- 
tents. The evidence of Bose does not goto the length suggested 
by the Inspector and the Magistrate, that he saw the bundle 
thrown from Amin Shariff’s window, but only that he saw it falling, 
and that it was found in a position consistent with its having been 
thrown from any of several windows immediately overhead. Bose’s 
story of the bald head seen flashing past, flimsy as “itis, is based 
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obviously upon an association of ideas, namely his belief that Amin 
Shariff was a smuggler, coupled with the presence of excise officers 
upon the premises. 

In my opinion, there is no evidence sufficient in law to convict 
Amin Shariff of being in illegal possession of opium and he ought 
to be acquitted. Moreover, having regard to the necessary acquittal 
of Jahabir Singh, and the fact that had these statements been 
excluded from consideration, the Magistrate in all probability would 
have acquitted Amin Shariff also, more than 12 months ago, it 1s 
fairer and more in accordance with both justice and mercy that he 
should be. However, as my learned brother does not agree, the 
matter must be referred to a third Judge for decision. 

M. C. Ghose, J.:—The majority of the Full Bench have 
answered our question in the affirmative. They have held that 
section 25 of the Evidence Act did not intend to exclude from its 
meaning excise officers exercising the powers of detention and 
investigation of crimes committed against the excise laws. The 
confession of the two convicted: men recorded by the excise officer 
and not by a Magistrate must therefore be rejected. 

Against Jahabir Singh there is no legal evidence except that he 
made a confession to the excise officer incriminating himself, As 
that confession is no legal evidence he must be acquitted of the 
charge however much there may bea suspicion that he was the 
merchant who was the real vendor of the opium. 

As against Amin Shariff there is however independent evidence, 
which if believed, is sufficient for his conviction. There is evidence 
that he and his wife occupied the two rooms on the first floor which 
the excise officers raided. When the excise officers entered the 
place they found the two Lucknow menin the first room. The 
door between that room andthe second room was found barred 
from the other side. The excise officers broke open that door and 
entering found accused Amin Shariff and his wife in that room and 
in the adjacent privy they found an open window and looking from 
that window they saw , a bundle lying on the ground just below the 
window, The bundle was seized and on being examined was found 
to contain seven seers Of opium,valued at Rs. roro, There is 
evidence of one Sunil Bose, prosecution witness No. 2, who occupies 
a room adjacent to the room of Amin Shariff, he deposed that he 
was in his bath room and saw some one throwing a bundle out of 
the accused’s bath room window. This evidence taken with the 
undoubted facts that Amin Shariff was in that room and the bundle 
was found on the road immediately below that window leaves, in 
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my opinion, no reasonable doubt that he was the man who threw 
the bundle down. In my opinion he was in possession of contraband 
opium. He had probably received it for disposal. It may be that 
the two Lucknow men were the merchants who had brought the 
Opium to him and he was the receiver who was to dispose of it on 
their behalf. Against the Lucknow men there being no legal 
evidence the Magistrate discharged one and we acquit the other. 

Against Amin Shariff however there 1s legal evidence which the 
Magistrate has accepted and in my opinion that evidence is trust- 
worthy. J would therefore uphold the conviction of Amin Shariff. 
The sentence of One year’s rigorous imprisonment and a fine of 
Rs, rooo, in default three months’ rigorous imprisonment is not, 
considering the gravity of the offence, too severe. I would therefore 
dismiss the appeal. | 

On account of this difference of opinion, the matter was referred 
under. section 429 of the Code of Criminal Procedme ani Mr. 
Justice Nasim Ali heard the appeal on the r4th May. 

Mr. Jogesh Chandra Sinha for the Appellant. 

Mr, Anil Chandra Roy Chowdhury for the Crown. 

C. A. V. 

The following judgment was delivered : 

Nasim Ali, J. :—The appellant Amin Shariff was convicted by 
the Chief Presidency Magistrate of Calcutta under sestion 9 of the 
Indian Opium Act and sentenced to one year’s rigorous imprison- 
ment and a fine of Rs.,7,000, in default, three months’ rigorous 
implisonment, 

The case for the prosecution is that on receipt of some informa- 
tionon 29th December 1932 at 12-30 P. Me Excise Inspector Z. 
Ahmed, prosecution witness No. 1, proceeded with a raiding party 
to premises No. 5/1, Kenderdine Lane, which is a three-storied 
house. He searched two rooms occupied by the appellant on the 
first floor which are adjacent facing east, with a connecting door, 
The connecting door was barred from the other side. It was how- 
ever forced open and the appellant and his wife were found ata 
door leading to a privy. The Inspector then went inside the privy 
and found that the window of the privy was wide open. He then 
looked out and saw a bundle lying on the ground just below the 
window. It is further alleged by the prosecution that one Sunil 
Bose, prosecution witness No. 2, who occupied a room next to the 
appellant shouted out from his room that waile he was bathing he 
saw a man throwing a bundle out of that privy window and that he 
saw a man’s forehead and head which was bald. The Inspector 
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then took prosecution witness No. 2 to Amin Shariff’s room where 
he saw that Amin Shariff was an elderly bald-headed man and from 


Amin (Amir) Sharif this he inferred that it was he who threw out the bundle. The 


v. 
Kiog-Emperor. 


Nasim Ali, F. 


Inspector then took Amin Shariff downstairs and seized the bundle. 
The following charge was then framed against the appellant ; “That 
you are charged for having in your possession on the 29th Decem- 
ber, 1932 in Calcutta a bundle contairing 7 seers of opium without 
a license or pass and thereby you committed an offence punishable 


-under sectiong of Act I of 1878 and within my cognisance. ” 


The appellant pleaded not guilty to the charge. The Chief Presi- 
dency Magistrate who heard the case relying on certain statements 
made by the appellant as well as the co-accused Jahabir Singh 
before the Excise Inspector as wellas the other evidence in the 
case convicted the appellant under section 9 as stated above. ‘The 
appellant thereupon preferred the present appeal. 

The appeal then came up for hearing before Lort-Willams, J and 
M. C. Ghose, J. and it was contended on behalf of the appellant 
that the statements of the accused before the excise officer were not 
admissible in evidence. In view of the divergence of judicial 
opinion on the matter the question was referred toa Full Bench. 
The Full Bench held that these statements were inadmissible, 
Thereafter the appeal again came up for hearing before the said 
learned Judges, and the question before them was whether after 


-excluding the statements of the accused to the Excise Inspector 


there remained sufficient evidence to justify the conviction of the 
accused. So far as Jahabir Singh is concerned the learned Judges 


-held that there was no evidence sufficient in law to convict him, 


They accordingly acquitted him. As regards Amin Shariff the 
learned Judges however did not agree with the result that the 
matter has been referred to me under section 429 of the Criminal 
Procedure Code, for decision. 

The only point for determination in this appeal is whether the 
appellant was in possession of the bundle containing the opium. 
lt is admitted in this case that the bundle was not recovered from 
the rooms which were occupied by the appellant. The case for the 
prosecution is that the bundle was in the appellant’s room, but was 
thrown Out from that room through the window of the appellant’s 
bath room as soon as the raiding party arrived. If the prcsecution 


- succeeds in proving that the bundle was really thrown out of the 
‘appellant’s bath-room there cannot bs any room for doubt that it 


was in the appellant’s room and consequently in his possession. The 
point for determination therefore is whether the prosecution has 


id 
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succeeded in proving that the bundle was really thrown out from pale: 
the window of the appellant’s bath room. Prosecution witness 1934. 
No. 1, the Excise Inspector, in his evidence stated that while he rene nN Shariff 
was searching the appellant’s room prosecution witness No. 2 oOo X 
shoutêd out to him from his room that while he was bathing he saw ETETE 
a man trying to throw out a bundle and that in spite of bis protests Rasim Als, F. 
the bundle was thrown out. Prosecution wilness No. 2, however, T 
does not say that he made any such statement before prosecution 
witness No. 1 or that he saw the bundle being actually thrown out 
through the window. His evidence shows that he heard a window 
opened with a bang and saw a bundle falling to the ground. It is 
clear therefore that he did not actually see the bundle being thrown 
out through the window of the appellant’s privy. He further stated 
that he saw a bald head flash past appellant Amin Shariff’s window 
and that he thought that it must be Amin Shariff as he heard that 
he was a smuggler, He however had to admit that immediately 
after this when he was taken by prosecution witness No.1 to the 
appellant’s room he could not then say that the forehead which he 
saw was Amin Shariff’s, If itis really a fact that he saw a bald 
head flash past the appellant’s window itis very curious that as 
soon as he was taken to the appellant’s room he could not say that 
the bald-headed man was the appellant. In fact it appears from the 
judgment of the learned Chief Presidency Magistrate that he did 
not place much reliance on this evidence of identification of the 
appellant by his bald head. The prosecution however relied very 
strongly upon the evidence of prosecution witnesses Nos. r and 4 to 
the effect that the bundle was found lying on the ground just below 
the appellant’s window. It appears that Prosecution witness No. 7 
immediately after he seized the bundle and other things in the 
course of the search prepared a search list which was signed by him 
as well as by the prosecution witness No. 4, S.K. Basu. The 
search list shows that the bundle containing the opium was reco- 
vered from an adjoining vacant land on the northern side of the 
privy. The search list does not state that the opium was found on 
the ground just below the window. Again even if it bea fact that 
the bundle containing the opium was seized from the place as 
alleged by the prosecution witnesses Nos. 1 and 4 the evidence 
adduced by the prosecution does not exclude the possibility of its 
‘being thrown out through any other window near about. The 
evidence in this case may raise Some suspicion but suspicion can- 
not be the basis of a conviction. In my opinion the prosecution 
in this case has failed to substantiate charge against the appellant 


Amin (Amir) Shariff 
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by any reliable and satisfactory evidence. I would therefore agree 
with ‘Mr. Justice Lort-Williams in his conclusion and in the order 
which he proposed to make in this appeal. 

. The result therefore is that I allow this appeal, set aside the con- 
viction,and the sentence and acquit the appellant. I further direct 
that the fine, if realised, be refunded to him, ‘The appellant is also. 
discharged from his bail bond. 


A. T. M Appeal allowed : Accused acquitted. 
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as Account, sutt for— Tuit decreed at a sum higher than that in the plaint— 
Valu’ of appeal—Court Fees Art (VIL of 187: ) Seelion 11 Sch., H Art. 
Wot). 

In order to bring a case under Schedule II Article 17(V1) of the Court-Fees 
Act, it mist be established that itis not possible even approximately to 
ascertain the money value of the subject mutter of the suit. 

Where a suit for account valued at Rs. 1200 was institu‘ed but it was 
decreed for a sum of Rs. 9154 : 

Held, that the appsal against such decree should b2 valued at Rs 9154 and 
not at the sum at which the svit was originally valued. Kailas Chandra 

Das v. Narayan Chandra Das ‘fa 
‘Account stated’— Earlier items in the account barred y alan 
Balance of indebtedness is throughout in favour of one side ~ Payments 


mide on the other sida are simply payments in reduction of such 


indebtedness ; see Limitation 525 











~, essence of ; see Limitation 
Account stutsd, whit ts 
There are two-forms of account stated An account stated may only take 
the form of a mere acknowledgment of a debt and in those circumstances, 
though i: amounts toa promise and the existence of a debt may be 
inferred, that can be rebutted, and it may very well turn ont that there 
is no real debt at all, and in those circumstances there would be no con- 
sideration and no binding promise. There is another form of account 
stated which is a very usual form as between merchants in business in 
which the account stated is an account which contains entries on both 
sides, and in which the parties who have stated the account between them 
have agreed that the items on one side should be set against the items 
upon the other side and tte balance only should be paid ; the items on 
the smaller side are set off and deemed to be paid by the items on the 
larger side, and there is a promise for gcod consideration to pay the 
balance arising from the fact that the items have b2en so set off and paid 
in the way described. Elvira Rodrigues Siqueira 7. Gondicafo 
Hypolito Constancio Noronha Mi 494 
Accretions, doctrine of—Application to Burma. 
The well recognized doctrine of the English Law that gradual accretion 
enures to the land which attracts it, applies to Burma as a matter of 
“ justice, equity and good conscience,” (under Act XU! of 1968, 
Section 19(3), and the circurrstances that the former boundaries of the 
lind on the wate: front were known or capable of ascertainmert does nct 


te 
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Accretion—(Conid h 


per se exclude the application of the doctrine of accretion ‘Ine Secre- 


tary of State for India in’ Council v, Foucar and Cô. Ltd 


sæ 
ws 


——— XLV ot 1860, Sec. 97 2s 03 
—— XLV of 18€0, Sec. 409 

—-—- VIl of 1870, Sec. 7 Sub-Sec. JV{c){(d) 
—— VII of 1870, Sec. 11 Sch. IL Art. rzivf) 
— "XXN of 1871, Sec. 6 

—— | of 1872, Secs 11, 43 

—— I of 1872, Sec. as 


Act XIH of 1855, Secs. 1, 3 | a ia 


.— — l of 1872, Secs.. 103, 106 - _) mar 
—— ] of 1872, Sec 112 l a 
—— I of 1872, Sec. 1160 a 
—— TX of 1872, Sec 16 = fs <r 


—— IX of 1872, Sec 19{u) 


—— 1X of 172, Sec. 69 
" — IX of 1872, Seç Igt, , 


——— [ of 1577, Sec 27(b) 
—— XXVII of 1879, Sec. 12 ag 
—— XXVI of 1879, Sec. 14 i ~ Ñi 
—— IV of 1882, Sec. 55 pi 

—— IV of 1882, Secs £9, 82 

—— İV of 1882, Sec. 6o 

—— VIN of 1885, Sec. 26(F) 


—— VIII of 1885, as amended by Act IV B. C, of 1928, Sce. 26(F) C} (=) 


— > VIH of 1885, (as amended by Act IV. of 1928), Secs 4EC, 166 
— ~ VII of 1885, Sec sola) ` i 
— — VIJ of 1885, Sec. <2 Sub-Sec (1) C} (b) 

——— VII of 1883, Secs 1036 181 i 


- — — VII of 1885, Sec. 17405) 


— VIIL of 1885, See. 174 Proviso (b), C1. (*) Cl. (a) 7 
—— VII of 1837, Sec. 9 


3 Eee et 1887, Sec. 25 


——- V of 1898, Secs 59. 417, 449. 

—— V of 1898, Sec. 118° 

—— V of 1898, Secs 153, 179A | ses 
— — V of 1898 Sec 145 : ree 


* —— V of 1868, Sec. 202 a 
—— V of 1898, Secs 256; £07 ` ; 
—— V of 1898, Secs. 491, 561A- T 
~~~ V of 19¢8, Secs. 2, 151 ' sis 
—— V of 1608, Sec 9- a T 


— — V of 1908, Sec 15 | 

~— V of 1609, Sec 35, 0. 32 Rr. 4, 4 
—— V of 1608, Sec. 47 

—— V of 1908, Sec. 48 
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Act V of 1908, Sec. 80 wis 
—— V of 1908, Sec o us 
—— V of 1908, Sec. 93 

——~ V of 1608, Sess. 100, 101 cas 
—-— V of 1908, Sec. 110 Para. I wee 
—— V of 1908, Secs. 115, 151, O. 21 R. 43 Clase 
—— V of 1908, Sec 126 

—— V of 1908, Sec. 151, O. 21 R. 100 hi 

æ— V of 1908, O.6R 15, O. 33 R. 2 ee 
—— V of 1908, O 7 R. Imb) OF sas 
—— V of 1908, O 9 R. 14, O. 26 R.8, O. 47 Rit Sue 
—— V of 1908 O, at-R 18 ae 
—— V of 1908, O. 21 Rr. 92, c4, O. 43 R. t(j) oe 
——V of 1908, O. 23 R. 3 iis 
ma V of 1908,0 3a R.7 ši 
—— V of 1908,0 33Rr 3, 5 l l Si 


—~— V of 1908, O 34R.6,0.38R 10 

—— V of i908, O. 41 R. 4 

—— V of 1908, O. 41 Rr. 4, 33 

—— V of 1908, O. 41 R. 11 

—— V of 1908, 0. 45 R. 5 

—— IX of 1908, Secs. 2(8), 28. Sch.1 Arts. 144, 149 

—— [X of 1608, Sec. 10 (unamended), Sch. I. Arts 139, 144 ... 
—— [X of 1908, Sec. 22 

-— [X of 1908, Sch. I. Aris 14, 120, 141 
—— IX cf 1¢08, Sch, Art. 64 

— — IA of 1908, Sch Art 9! 

—— IX of 1903, Sch Art, 132 

—— IX of 1609, Sch. Art. 141 

—— IX of 1908, Sch. Art. 157 

——— TX of 1908, Sch. Art 180 

—— IX of 1908, Sch. Art. 182 Cl, (5) 

—~—— XVII of 1928 Sec 17 Sub-Sec. (2) C) (xi) 
—— V of 1920, Secs. 71, 72 

—— XI of 1922, Secs. 3, 66 

—— XI of 1922, Sec. 10(2) (ix) 

—— XI of 1922, Sec. 34 

~ XI of 1922, Sec. 40 

= — IV of 1923, Secs 3(f), 15 Cls. (1) and (2) 
—~—— XV of 1932, Sec, 28 Cls. (1) and (2), 34 CI. (c) ee 
—— V (Bom ) of 1879, Sec. 211 Rule 19 

—— Ili B. C. of 1885 as amended, Sec. 158{a) 
—— XVII of 1887 (Punjab), Sec 15 

-—— I (Madras) of 1908 Secs 7, 189 ` 


p.t me pme pee De DN aa 
e. >» es % © | 


—— HI B. C. of 1923, Sec. 403, 203 a to Sub-Sec, (1) and 
Sec (2) ae 
—— XV B C. of 1992, Secs. 36, 371 38, 39 N 
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Act of accused, if dishonest, how determined—Criminal misappiopiiation ; 
see Criminal breach of trust P a 
, not uolawful in itself, if becomes unlawful merely by iater lerene with 
other people’s business or merely because the motive of the act is bad ; 
see Appeal. competency of a T 
Action taken, technically legal—Residuary power to interfere in certain cases ; 
see Subject, rights ot 
Additional Chief Presidency Magistrate, if can senda sampi for 
enquiry to ancther Presidency Magistrate ; sce Jurisdiction .. ove 
Admissibility — Confession to excise officer—Police offirer~ Kia Act 
(1 of 1872), Sec. 25. 

Held by Majority of Full Bench (Costello J dissenting’, that an Excise 
Officer who in the conduct of investigation of an offence against the 
excise, exercises the powers conferred by the Code of Criminal Procedure 
upon an Officer in charge of a police station for the investigation of a 
cognizable offence, is a police officer within the meaning of section 25 of 

| ir the Evidedce Act of 1872. 

"Per Mukerji, F (Mallik, F agreeing’: The legislature in using the term 
‘police officer’ in section 35 of the Evidence Act of 1872, did not intend 
io exclude from its meaning Excise officeis exercising powers of detec- 
tion and investigation of crimes committed against excise. laws, 

Par Costello, F: Any confession made to an officer acting under the 
Opium Act or the Excise Act would be admissible in evidence uniess it 
could be ruled out under the provisions of szction 24 of the Evidence Act 
of 1872. 

Per Fack, F: Section 25 of the Evidence Act of 1872 is applicable to the 
case of an Excise officer to whoma confession Is made in the course of 
an investigation of an offence by virtue of section 74( ) of the Excise 
Act, which gives him the status of a police officer for the purposes of the 
investigation. 

_ Fer S. K. Ghose, F.: An officer investigating an offence under the Excise 
Act (V of 1909} or under the Opium Act, 1878, is a police officer within 

“the meaning of section 25 of the Evidence Act of 1872. 

Per Mulerji, F. (Mallik, F. agreeing): If matters which previously did 

-not fall within the category of crimes, subsequently came to be recognised 
as such, and on that officers have been appointed to discharge or have 

`, been vested with powers of discharging duties which a police officer had 
to discharge in 1872, thea whatever may bə the name of the department 
to which such officers may have been attached, such officers must be 
regarded as coming within the term ‘police officer’ with regard to whom 
section 25 of the Evidence Act, 1872, was intended to be applied. 

Per Mukerji, F (Mallik, F. agreeing): Great regard ought to be paid in 
construing a statute, to the construction which was put upon it by those 
who lived about the time or soon after it was mada, because the -mean- 
ing which a particular word or expression bore in those days may have 
got mixed up or blurred during the interval that has elapsed, 





Ter Costello, F. . The provisions in section 25 of the Evidences Act must be 
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Admissibility— (Contd). 
strictly construed and not extended by inductive reasoning or by the 
presumed cffect of other status not cirectly concerned with the laws of 
eviderce The expression ‘police officer’ is used in the sense generally 
undeistcod by the populace at large. Amin (Amir) Shariff v. Pee 
Emperor 

; Objection to, if can be raised subsequently ~- Siak magak idee 
as an exhibitNo objection by opposite party in the trial Court ; see 
Damages ais 

Admission, if binding and conclusive against a purdanashin lady ; : see Title 
to lind i 

——-—~—~, when not binding on the party making it; see Title to land . 

Adverse possession—-Adverse character of possession, knowledge of, if neces- 
sary ; ses Limitation 





ET Sen, 





eee ace 


mme mm ee a a > Possession by permission of and consistent with conti- 
nuance of litle of owner. 

Where the ficts of the case are quite consistent with the ownership of the 
property remaining in‘the plaintiff (the true owner), and with the defen- 
dant being in possession of the property-by his (the plaintiff’s) permis- 
sion, and there is no evidence on which it could properly be held that 
the defencant was possessing the property ina manner adverse to the 
continuance of the title of the plaintiff, his (the defendant's) possession 
cannot be deemed to be adverse to the plaintiff, Lins Charlie v. The 
Official Receiver as 

— possession Proof of acts of possession, if to cover every moment 
of the requisite petiod-~Nature of requisite possession vaiies with the 
nature of subject possessed ; see-Limitation Sis E- as 

+= — possession, continuity of—Inter:uption of possession fora period of 
nearly two years by a proceeding uuder section 145 of the Code of 
Criminal Procedure—Declaration that a tenant of plaintiff was in posses- 
sion , see Appeal, competency of 
——— —— possession, requisities of ; see Limitation tes : 
— possession, what is ; see Limitation ial 
Agreement to refer to arbitration—Natural guardian of a minor assenting 
to reference—Court not corre sanction—Award and decree void ; see 
Minor .- a | i 
Alienation in favour of a bora fide purchaser for value by the nearest heir 
succeeding on the death of the owner, if binding on the son in the womb 
of his mother at the time of the death of the owner ; see Hindu Law 
Allegations—constitnting a case of fraud upon the statute, if Court can 
interfere ; see Subject, rights of & 
Aapent— Betal Tenancy Act, (VII of 1885), sections 17.1(5) ee 143 i 
Appeal under section 174(5)-If can be disposed of without short 
judgment under order 41 rule 11, Civil Procedure Code, 

Where in a proceeding under section 174 of Bengal Tenancy Act an appeal 
under sub-section (£) of that section was preferred, it was competent to 

the appellate Court to dispose of the appeal according to the provisions 
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Appeal—(Conid, ). 


of Order 41, Rule 11, Civil Procedure Code. It was not incumbent upon 
the judge when dismissing the appeal under Order 41, Rule 11 to givea 
short judgment stating reasons. | 
The provisions of the Code of Civil Procedure will apply, to suits which 
are brought under the Bengal Tenancy Act, unless specially excluded 
Sri Sheik Arip v. Brojendra Kishore Roy Chowdhury. 
, competency of, appeal against an order recording a compromise— 
No appeal against decree—Appeal, if competent—Compramise, when can 


be recorded —Civil Procedure Code (Act V of 1908), Order KAI: `’ 


rula 3. 

An appeal against an order recording a compromise under Order 23, rule 3 
of the Code of Civil Procedure, is not incompetent by reason of there 
having been no appeal against the decree, though it would be more 
correct to appeal against the decree at the same time, 

A compromise cannot be recorded by a Court under Order 23, rule 3 of the 
Code of Civil Procedure according'to a draft petition of compromise if 
it appears that there was no concluded adjustment of the snit between ths 

-partiés when the draft compromise was filed. Damodar Saha v. 
Aswini Kamar Saha : a 2 

———, competency of appeal dismissed against some biain if can 
proceed against the others—Injunction, grant'of, when tllegal— Holding 
of mela on one's own land, when actionsble—Act not unlawful in itself, 
if rendered unlawful merely because the motive of the act is bad. 

An appeal, which bad been dismissed against some of the respondents 
against whom the appellant did not want to proceed and who were 
defendants along with the appellants in the original sult, could proceed 
in the absence of these respondents . 

“An act which is not unlawful in itself does “not become unlawful merely 

"because it interferes with other-people’s’ business or merely because the 
motive of the act is bad, 

. The grant of an absolute injunction TARNE a party from enjoying his 
` own land is wholly illegal. 

The holding ka mela by defendant on his own land would not be unlawful 
merely because it would ‘Interfere with, the plaint:fi’s mela- or merely 
because the defendant in holding his mela, had a bad motive for his act. 
But such an act would be an actionable wrong if he wouid exercise his 
right of using his land by the employment of illegal means. Moham- 
mad Zahadur Rahim v. Satyendra Narayan} Mukhopadhya ... 


-a competency of—Defendant appellant dying during pendency of 


« appeal—No substilution—Adverse possession, when continuous. 
An appeal against a decree, which proceeds upon a ground common to the 


defendants, does not abate by reason of the death of one of the defen- | 


dants appellants during its pendency. and-no substitution having been 
made in his plage within the time allowed by law. 

Where it was found that there had been interruption in possession fora 
period of nearly two years by a proceeding ‘under section 145 Code of 


Pach, 
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Appeal—(Cont2.). 
Criminal Procedure in which one A was declared to be in possession as a 
tenant of the plaintiff, 

Held that the possession of the tenant of the plaintiffs however wrongful 
was sufficient to destroy the continuity of adverse possession. Satulal 
Bhattacharjee o Asiraddi Sheikh TA gih 

—, competency of—One appellant defendant dies during pendency of 
eppsal—No substitution in his place—Cteil Procedure Code (Act V of 
1908), order 41, rules qand 33—Weakness of defendant’s case, if can 
strengthen piaintiff’s case. 

It is clear from the provisions of order 41 rule 4 of the Civil Procedure 
Code that where a decision of a Court proceeds upona ground common 
to all the defendants, appearing as well as non-appearing it is within the 
competency of one of the defendants to challenge that decision in an 
appeal taken by him even though the other defendants are not parties 
thereto. x 

The Appellat: Court has the power, under order 41 rule 33 of the Code of 
Civil Procedure to deal with a case in such a manner as to adjust the 
rights of all the parties. 

The weakness of the defendant’s case cannot add to the strength of the 
plaintiff’ s case. 

One of the two defendants who had appealed from the decision of the trial 
Court had died during the pendency of that appeal in the lower Appel- 
Jate Court and nobody else was substituted in his place after his death. 
An express order was made by the Court that the appeal in so far as 
the deceased appellant was concerned had abated. 

- Held, that the appeal before the lower Appellate Court was not incom- 

petent on that ground. Karimannessa Bibi o Juran Mondal _... 

—~——----, if competent—One appellant, death of, pending appeal—No substi- 
tution in his place— Order of abatement ; see Appeal, competency of 








dismissal of, under O. 41 R, 11 of the Code of Civil Procedure — 
Judgment stating reasons, if necessary ; see Appeal sue es 
, valuation of—Suit for account valued at Rs. 1200, decreed for 
Rs. 9154; sse Account, suit for 
~— against acquittal— Time limit of-—Articles 155 and 157, Schedule 
1, Limitation Act (IX of 1908)—Fury trial under Chapter XXXII, Code 
of Criminal Procedure (Act V of 189S)—-What section confers right of 
appeal in such trials—Sections 417 and 449, Code of Criminal Proce- 
dure, the respective scope of—Right of private defence of property, 
when can be pleaded in defence—Right tothe growing crop, if passes 
with the sale of land—~Effect of Court sale on the same—Fudge's omis- 
ston to charge the fury to consider whether the right of private defence 
continued—If amounts to misdirection—Secticn 59 of tre Code of 
Criminal Procedure, scope of. 
The ordinary period.of limitation for appeals to the High Court under 
Criminal Procedure Code is €o days, (vide Article 155, Schedule I of the 





— under sub-s:ction (5) of section 174 of the Bengal Tenancy Act, 
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-, Appeal against acguittak-—(Contd.). 
Indian Limitation Act) but an exception is made in respect ‘of appeals 
from orders of acquittal, the’ period of limitation for which bas been 
fixed at six months under Article 157. ae 

It is impossible to hold thal the right of appeal in acase tried by the ` 
jury under the provisions of Chapter XX XIII of the Criminal Procedure _ 
Code is created by section 449 of that Code. The right of appeal 
against an order of acquittal i is created by section 417 of the Code, and 
section 449, ia its application to appeals against acquittals, merely has 
thé effect of enlarging the scope of such appeals in certain ‘classes of 
cases, l : Se 

In; an appeal against an ‘order of acguittal, the effect of Article 157 
Schedule I of the Indian Limitation Act is to fix the period of limitation 
in respect of such appeals at six months in all classes of cases, ‘ 
whatever may have been-the form of trial and whatever may be the scope 
of the appeal. When such an appeal is filed within six months from the 7 
date of the order appealed against, itis not barred by limitation, and 
that, by reason of the provisions of section 449 of the Code of Criminal 
Procedure, its scope extends to questions of fact as well as to questions 
of law. 

The right of private defence qf property only comes into operation when 
certain specified offences against property are committed of attempted 
to be committed but where itis held that the property in question 
belongs not to the accused, but to the complainant, it becomes clear that 
the complainant cannot have any dishonest intention and can neither | 
commit nor attempt to commit any of the offences against which the law ` 
gives a right of private defénce and that the accused is not, therefore, 
entitled to plead the same. l l 

The right to the growing crop passes by the sale of the and, in the 
absence of any express provision to the contrary, and that in the case of 
Court sale, the right to the possession of the crop accrues from the date 
of delivery of possession of the land. 

It is a serloús defect in a charge to the jury when the Judge omits to ask 
themi to consider whether the right of private defence of property, if it 
had ever existed at all, was still in existence at the time when the phendé o 
complained of was done. 

Section 59 of the Code of Criminal Procedure only authorises a private 
person to make an arrest in certain circumstances, The {Superinten- 
dent and Remempbrancer of Legal Affairs, Bengal v. Bhagi« 
rath Mahato ih i j 482 

Appeal against order of acquittal filed within 6 months kon the jedet i 
appealed against ~Criminal Procedure Code, Sec. 449— Questions 0: fact 
and law ; see Appeal agalnst acqui'tal jes e.s 482 
dis misska against some respondenta, if can be proceeded against tho 
o0thers—-Appellant not wishing to proceed against those respondents— : 
Respondents not proceeded against were defendants along with the sak 
apgêllantsii in the original suit ; j see e Appeal, competency of sie sin an, 983 
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Appeal, to Privy Council—Flaintif valuing his claim in a particular 
way—If entitled to change such valnation—Civil Procedure Code’ (. Act 
V of rgn8) Section 110, para 1. 

A plaintiff having valued’ his claim in the plaint at its actual or “ market ` 
value in a partiċtflar way, ` cannot be allowed to show’ ata subsequent, 
stage for the purpose of Privy Council Appeal that such valve did not 
represent the real value. Haji Hafez Mahamad Hossein khan v. 


Mansur Ali Mia sae 448 
Appellate Court, ‘power of—Adjustment of rights of side. see ‘Appeal, 
competency ‘of > eu out 318 





—— Court, power of, to decide on credibility of witnesses—Trial Judge 
making no comment on witnesses’ demeanour- -or their truthfulness ; see 
Credibility of witnesses se nee 93 
Application in forma pauperis, if to be rejected ~ Fatal Accidents Act, 
Sec 3, not complied with—One part of the Glaim under the Fatal Acci- - ` 


dents Act and another part on other provisions ; see Verification  ... 391 
for declaring a candidate duly elected, if maintainable—Such 
candidate not a petitioner ; see Election “315 





under O, 21 R. 100 of the Code of Civil eee re dismissed for 
default, if can be restored under section 151 of the Code ; see 


Jurisdiction a“ 218 
Arbitrator, if can reserve some part of reference to be dealt with eer ny 

see Award vee ee 39 
Area, when prevails over boundaries as given in Kobala ; See Title to land es 532 


Arrest, order for—~Order jor arrest made by High Court tn its Original 
Furisdiction—Disobeying an order of infunction—Order executed 
outside such jurisdiction of the High Court—Order, if ultra vires— 
Civil ` Procedure Code, (Act 4 of 1969); Section 136, 


An order foi arrest, made by the High Court in its Original Jurisdiction, oe 
for disobeying an order for injunction under the] provisions o£ the Civil - 
Procedure Code, of a, person living outside the jurisdiction of the “High o 
Court, is not ultra vires ‘or illegal. 4 ; 


The exeeution of such: an order ys District Tudge to whom the watt 2 
for arrest was transferred under the provisions of section 136 of the Code 


of Civil Procedure, was also -justified.. Bhagabat Prosanna Saha 


Sankhanidhi v. Rai Revati Mohan Das Bahadur _... sie 463 
Assam Regulation I of 1886; Sec. 71 oes eee 23 
Assam Land and Reyenue Regulation, Sec, 71—Interest acquired by 

adverse possession, if can be avoided ; ase Sale of defaulting estate fe. 23 


= we eee = gh aha | t 


, Sec. 7i—Incumbrance created f 
by acquiescence or laches either wilful or arising from negligence, if can i 
be avoided ; see Sale of defaulting estate . ae bea 23 


Me ot + 














” 
—- 


ee 

















te nem | ,, Sec. 71—Occupangy Hehe n 
land — Land occupied for purpose subsidiary to or promoting agricu.ture — 

or horticulture ; see Sale of defaulting est ate Nos corn are a sa _ 93 
ieee a eee = ‘Sec. bie Teat In occupa 
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Assam Land and Revenue Regulation, —(Contd.). 
tion, if can get benefit of his continuous possession from the date of sale 
to the date of confirmation of sale ; see Sale of defaulting estate wee 22 
- Assam Land and Regulation, Sec. 71— Title of purchaser, when accrues — 
Sale certificate, date of ; see Sale of defaulting estate ane so 23 
Assessment — Indian Ies Tax Act (XI of 1922), Sec. 3¢——-Income which ~ 
has "escaped “ assessment—Interpretation of See 3q—No time limit 
jor making assessment—Validity of assessment made or completed 
after expiry of the tax year. f 
Ordinarily, and apart from the two cases coming within the purview of 
section 34 of the Indian Income Tax Act, 1922, (viz (1) where income 
has escaped assessment in any year, and (2) where income has been 
assessed at too low a rate in any year), there is no time limit prescribed 
or necessarily implied, in the Act within which an assessment must be 
made or completed ; and an assessment made after the expiry of the tax 
year iz valid. 
Semble + Even in the two cases to which section 24 applies, if a notice 
is served within one year after the expiry of the tax year, the subsequent 
assessment or re-assessment may be made at any ‘ime and not neces- 
sarily within the year following the tax year. 
The expression “ has escaped assessment ”’ in section 34 cannot be read as 
equivalent to “ has not been assessed’’, nor can income which has already 
been duly returned (under section 22) for assessment be said to have 
escaped ” assessment within the statutory meaning merely because the 
assessment on income so returned was not made (under section 23) 
within the tax year. 
Income has not " escaped ° assessment within the meaning of section 34 
if there are pending at the time proceedings for the assessment of the 
assessee’s income which have not yet terminatedin a final assessment 
thereof. Sir Rajendra Nath Mukherjee v. The Commissioner of 
of Income Tax, Bengal , eee sie 334 
, validity of, made or completed after expiry of the tax year— 
Income Tax which has escaped assessment ; $28 Assessment... ave 334 
Attachment before judgment, effect of-—Such attachment, if bars any other 
decree-holder from attaching and selling the property attached —Cigil 
Procedure Code (Act V of 1908), order 38 rule 10 and order 34 rule 6. 
“The effect of attachment before judgment is to prevent alienation of the 
property by the judgment-debtor and does not confer any priority of 
title on the attaching creditor. 
In view of the provisions of order 38 rule 10, Civil Procedure Code, attach- 
ment before judgment shall not bar any person holding a decree against 
a defendant from applying for the sale of the property under attachment 
in execution of such decree. 
Under order 34 rule 6, if the proceeds of a sale held in execution of a decree 
are found insufficient to pay the amount cue to the plaintif, the Court 
. may, on application by the plaintiff, pass a decree for the balance. 
Profuila Nath Tagore v Asia Khatoon cys sih 18 








Vor. LIK.) ° INDEX OF CASES, 


Attachment before judgment, if conférs any priority of title on the attaching . 


at soe 


creditor ; see Attachment before judgment, effect of 
jana aaa 0f property outside the tenures in arrears, if legal—Suit for 
declaration that certain rent decrees invalid—Order of the appellate 
Court that the execution might proceed against the tenures in arrears 


only ‘ without any prejudice to the right of the plaintiff’; see 
Execution 





Award—Arbitrator, if can reserve some part of reference to be dealt with 
sepsrately—Agreement—Endorsement over the signature of parties. 

An arbitrator is at liberty to reserve some parts of a reference to be dealt 
with separately, but unless these parts are decided the award cannot but 
be taken to be incomplete provided the parties themselves did not 
expressiy agree that the arbitrator was to give his award on the other 
points separately and that the same award might be taken as an entirely 
valid award whilst the award on the parts yet undetermined subsequently 
made would be treated as another and independent and separate award. 

An endorsement over the signature of the parties to an arbitration does not 
bind a party to accept an award which is not a valid award. Asutosh 
Ghose v. Sudhangshu Bhusan Ghose 


=, invajid—Endorsement over the signature of parlies ; see Award... 
and decree, if valid—Natural guardian of minor assenting to a 
reference to arbitration—Court not recording sanction expressly ; see 
Minor one 
Bengal Act VI of 1930, action taken under, legality EN sole 
judge ; see Subject, rights of 
Bengal Act mn, scope of ; ses Subiect, rights of oes ove 
Bengal Criminal Law Amendment Act VI of 1930, if slira vires and 
illegal ; see Subject, rights of tee ove 
Bengal Municipal Act, Sec. 28(1), if agek to revising authority 


appointed in pursuance of the orders of the Government; see 
Complaint 





‘eet eres wen, Gec, 26(2)—Revising authority appointed in 
pursuance of the orders of the Government, if a Municipal officer or 
servant ; see Complaint 


ka sabenan nanang an anaa 


e, Sec. 34 Cl. (c)—Deposit, a condition precedent to 
the entertaining of a complaint ; see Complaint 








— , Secs. 36, 37, 38, 99-—Counting of votes—Electlon 
of Commissioners, when can be questioned—Application for declaring a 
candidate daly elected, if maintainable—Such candidate not a petitioner ; 
see Election vee vis 

Bengal Tenancy Act, applicability of ~Lease of garden land—No indication 
that the lessee is to be treated as raiyat--Tenant erected a dwelling house 
on part of land ; see Kabuliat e. one 


, Sec. 26F. Cl. (5)}——Conditlonal order for pre-emption, 
if valid-—-Improvement ; see Occupancy holding sii ay 


, Sec. 48C, applicability of—Expiry of under-raiyati 
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Bengal Tenancy Act—(Contd.) a 
right before or after the coming into operation bah the amended Act ; see 
Ejectment i 


ove 


——— a , Sec 49(a), applicability of—Kole Karsha KEN eee 





expired in 1932—Suit for ejectment filed in October, 1928; see Sub 


tenant, ejectment of ove 
, Sec. 52 Sub-Sec, (1) Cl. (bj—Land covered with sand 3 
see Rent, adtedea of ~- is ene 
, Sec. 52 Sub Sec. (1) CJ. (b'—Landlord, ies to show 
that there are circum stances which would disentitle the tenant to obtain 


relief ; ses Rent, reduction af eas 


eee, 





amawa nia agaran 





srana 








anaa aana ve 





finding of fact ; see Privy Council 








eel 





, Sec. 103B—Presumption arising from entries in record- 
T self contradictory—-Omission to raise presumption, not 
a misdirection ; see Privy Council see ton ove 
, Sec. 174, proceedings under—Appeal under Sub- 
section (5) of section 174 of Bengal Tenancy Act—Dismissal of appeal 
under Q. 41 R. 110f the Code of Civil Procedure—Short judgment 
stating reasons, 1f to be given ; see Appeal pa see 


, Sec 174 Proviso (b)—‘From him’~Judgment-debtor or 

















Person interested in the sense that the debt is recoverable indirectly out. 


of his interest ; see Rent sale ove tie 
; Sec. 174(3)—Destination of the deposit money in the 
event of the applicant’s success ; sez Rent sale vai ove 
aee 173) b)— Allow — Deposit to be made after (and 
not before) the hearing of the application for setting aside the iae see 


Rent sale ; see ar 








noon 














daana 


na aaan 





a 





auction sale held in execution of rent decree—Iif deposit of decretal 
money is necessary, when such application is made by the morigagee of 
the holding~Deposit, when to be made, whether before or after the 
hearing of the application—Destination of the deposit money in the 
event of the applicant’s success. 


Per Lort-Williams, F.: The words “from him” in proviso (b) of 
section'174 of the Bengal Tenancy Act, 1885 must be construed as 
meaning from the jndgment-debtor, or rust be regarded as intended to 
cover a person interested in the sense that the debt is recoverable 
indirectly out of his interest and therefore from him. 


The time for requiring the depos t to be mzde is after and not before the 


~ application for setting aside the sale has been heard. The word “alow” 
in proviso (b) of section 174(3) of the Act does not mean “ allow the 
application to be made” but means “ grant the relief asked for in the 
application.” 


The quest'on of destination of the deposit money should be decided accord-" 


ing to principles of equity and good conscience and with reference to 


, Sec. 109B—Inferences from statements in the bahan; $ 


, See 174, clauses (3) and (5)—Application to set aside 


A91 


147 


147 
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Bengal Tenancy Act—(Contd), 


whether or not the conduct of the one or the other of the parties ig 
vexatious or fraudulent. 

Per M. C. Ghose, F.: The word “allowed ” in the proviso is conclusive 
on the question whether the amount of the deposit should be paid at the 
time of the application or after the Court has gone into evidence. If the 
legislature intended the deposit to precede evidence, they would have 
used the word “ admitted °”. The question of application of the deposit 
money cannot be decided in the abstract but must be considered on the 
facts of each case. Mofizuddin Muhuri v. Motizuddin... 

, Sec. 181—A raiyat acquires occupancy right in land 

held on service lenire : see Privy Council eas 


MAA ANANA AA baana 








, `Sec, 188—Suit for ejecting a trespasser; sce 
Ejectment l 

Bombay Act VII of 1863 ei bid 

Bombay Land Revenue Code, Sec. 211, Rule ig—Grant of Government 
land by the Collector fres of G6ecupancy price, when valid ; see Grant 


eon nee 


tet tres net, SEC, 211 Rule 19—Power of Commissioner 


$ 


to modify Collector’s order and to require payment of occupancy price 

Grant of Governmenteland by the Collector free of occupancy price ; see 

Grant wi ou 

l , Sec. 211, Rule 19—Validity of grant by 
Collector fiee of occupancy price—Previous sanction of Commissioner 
not obtained— Power of Commissioner under Sec. 211 to modify Collec- 
for’s order and to require payment of occupancy price. 

The Ccllector made a grant of certain Government lands to the respondent 
free of occupancy price and free from assessment. The Commissioner, ` 
acting under section 211 of the Bombay Land Revenue Code, 1879 
(Bombay Act V of 1879) made an order directing that the proper occu- | 
pancy price should be recovered from the respondent, and on his failure 
to pay the same, the lands were forfeited to the Government. In a suit by 
the respondent against the Government (appellant) to declare the invalt 

~ dity of the forfeiture : 











Held, that under the Bombay Land Revenue Code, 1879 and Rule 19 


framed thereunder, it is a condition precedent to the lawfulness of a grant 
by the Collector, that the previous sanction of the Commissioner should 


be obtained, and as such sanction was not obtained in the present cage, 
the grant made by the Collector was invalid and conferred no title to the 
lands upon the grantee (respondent). 


That assuming the Collector’s order granting the lands was valid, it was 
competently modified by the Commissioner under the powers conferred- `- 
on him by section 211 of the Code, and as the respondent failed to 
implement the Commissioner’s order he acquired no title to the lands. 
The Secretary of State for India in Council o. Anant Krishnaji -- 
Nulkar d a aah 

Boundaries preyail over area given in Kobala ; see Title to land ` ae 
Building, owner of, {f entitled to compensation from the Calcutta Municipa- - 


` 
8 
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Building—(Con#d.). 
lity for refusing sanction for construction of detached additions thereto 
within a atreet alignment : ses Compengation ive soe 


Burden of proof—-Indian Evidence Act~(I of 1872) Sec. 112 —“ Access ” 
meaning of —Opporiuntty of intercourse. 

In an issue raising the question of the plaintiff's legitimacy, Aeld, that the 
onus under section 112 of the Indian Evidence Act was on the defendant 
to establish that the plaintiff's father and mother “had no access to 
each other at any time when he could havs been begotten.” 

Held, further, that the defendant had failed to prove non-access at the 
material time. 

The word “access °” in section 112 means no morce than opportunity of 
intercourse, and does not imply actual cohabitation. Karapaya Serval 


v. Mayandi 
of proof—-Party claiming title to land by virtue of sirens Venter 
had title to land ; see Title to land ae ose 


Burma, application to, the doctrine of accretion ; see Accretion, doctrine of ... 

. Calcutta Municipal Act, Se c 309, object of ; see Compensation 
—, Sec. 303 Sub-See. (1) Proviso—Additions | to 
building ; see Compensation oT jin 
, Sec. 303(2)—Compensation, if to be paid to owner 
of a building for refusing sanction for construction of detached additions 
` thereto within a street alignment ; see Compensation ` oa ae 
Charge—Misdirection~Expression of opinion on questions of fact— Stray 
„passages should not le selected to coxstrue a charge-—-Charge how to be 

construed. 

- Expression of opinion by the Judge on questions of facts relevant to the 
proceeding does not amount to misdirection to the jury if such expression 
of opinion ıs not of sucha nature as to leave. notbing to the jury for 
their consideration. 

There is nothing improper in a charge if it mentions the fact that certain 
witnesses were not examined by the prosecution. 

Stray passages from the Judge’s charge to the jury must not be selected 
but in order to see whether there is misdirection, the charge should be 
taken as a whole and should be examined in the light of the evidence and 
whether it could lead to any prejudice or injustice. Rosain Ali Mir v. 





























King-Emperor di wis 

, how to be construed ; see Charge Ta ss 

, if improper—Charge mentioning the fact that certain witnesses were 

7 not examined by prosecution ; see Charge i ose 





—, serious defect in-—-Judge’s omission to charge the jury to consider 
whether the right of private defence continued; see Appeal against 
acquittal ese vee 
to jury—Judge’s omission to consider whether the right of private 

defence continued—Serious defect ; see Appeal against acquittal ake 
Civil Procedure Code, applicability of, to suits brought under Bengal 
TT. Tenancy Act ; see Appeal ise ih 
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Civil Procedure Code, Sec. 9—Burden of proof ; see Kudivaram right 


— , Sec. 9—Local Self-Government Act (as amended) 
Sec. 138(a)—Rule 26(b)—Person, if a qualified voter ; see Jurisdiction ... 
=e mana eee mem, SEC. 15, contravention of ; see Jurisdiction 











minor's estate ; see Guardian-ad- htem wen 


, Sec. 95+ ‘Undertaking by the plaintiff that he will be 
responsible for the costs of the guardian-ad-litem, if deprives Court as to 
costs ; see Guard an-ad-litem és ie 
~——, Sec. 35— Unsuccessful infant plaintiff, if can be 
saddied with costs ; see Guardian-ad-litem see owe 
ST a enemy Seg 47—Co-sharer landlord purchasing the jote 
pending execution of decree under section 148A of the Benga! Tenancy 
Act, if representative—Co-sharer landlord made party defendant in the 
suit under section 143A : ses Possession, suit for ers ave 


> ——,Sec. 47—' Representative’ —Liabiliiy to sa isfy the 
decree ; sse Possession, suit for 





























SS 


== ——, Sec. 48+Court entertaifing onito in contra- 

vention of the section, effect of ; see Execution Sa iwi 

— —, Sec 43—Judgment-debtor to bring forward the plea 

of 12 years’ limitation, when the execution was applied against him ; see 
Execution 

















aoe see 


==- ——~, Sec. 80— Act purporting to be done by public officer 
in his official capacity—Common manager appointed under Bengal 





Tenancy Act omitting to pay off a mortgage, if breach of contract il 


Failure to pay either interest or principal ; see Suit, maintainability of ... - 
—_——— ~ , Sec 80—Notice, when necessary ; see Suit, maine 








tainability of cue eee 
mm oe, Sec, S0--Notice of suit—Claim based upon a breach 

of contract by a public officer ; see Suit, maintainability of ... oe 
~——, Sec.’ £o, interpretation of—English decisions, if 
helpful ; see Suit, maintainability of 
man nn SEC. BO notice under, if necessary—Suit to enforce a 
‘mortgage by sale of the property mortgaged against the common manager 
appointed under the Bengal Tenancy Act, as co-defendant, no personal 
relief being sought against him ; sse Suit, maintainability of 


—————— 





3? 

mezem ae SEC. BO, substantial compliance with—Notice defec- 

tive in form ; see Ejectment sult pn is 

we ree ree, Sec, O2—Suit brought for administration of trust 

for public purposes of a charitable and religious nature created under 

~ Mahomedan Law and for appointment of new trustees and settling a 

scheme—-Duty of Civil Court ; see Public charity ae ve 

, Secs. 100, 101—Findings based on inferences drawn 

from documents, when liable lo reversal by High Court in second appeal ; 
see Second appeal 





ee 








===, Secs, 10C, 101-—Findings of fact based on inferences 
drawn ikon documentary evidence ; see Second appeal 


s 


Se e 





eee eee 


Å —— , Sec 35-—Court, if can direct cosis to be paid out of ` 


35 
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Civil Procedure Code, Sec. 110 Para 1—Plaintiff valuing bis claim in a 
particular way, if can change such ae see Appeal to_ Privy 
Council ae eae 
ee, Sec. 136—Order for arrest made. by High “Court in 
its Original Jurisdiction—Disobsying an order,- of injunction— Execution 


we 
¥ “+ 
ee NU 





y 








, Of order by District Judge ; see Arrest, order for nee ove 

- mem ——~——, Sec. 151, applicability of—Code providing an alter- 
native remedy ; see Jurisdiction _ eee 

ae re = ee ne, Sec, 151, applicability of—Other remedy yaba 

by the Code ; see Decree : , tn s. 

T — —— —, Sec. 151, propriety of crder under, if can be 

~ questioned under section 115 of the.Code ; see Revision u ae 





~———, 0.6 R. 15— Omission to disclose the sources of 
information ; see Verification, oe 28 dus 
, O. 21 R. 18—-Two cross- EAA pending. Be execu- 
tion in the same Court at the same time—Set-off ; sce Execution _ ‘ 
O. 21 R. 43--Nazir, if can remove the attached 

moveables that would be found at the premises ; see Revision ss 
re crt aaa an, O 23 R. 3—Compromise according to draft petilion, 
` when cannot be er : see Appeal, competency of — Sa 











eee a amma, O 23 R, 3, order recording compromise under—No - 


appeal against decree ; see Appeal, competency of A 
a en ee, O, 33 R, 3--Guardian-ad-litem, powers of, sedana 
step to be taken in the litigation—Guardian-ad-Jitem, if to carry out the 

instruction of the natural guardian ; see Guardianead-litem .,. 
—,O.32 R. 3- Order for costs in favour of ies 
ad-litem and against the minor in the absence of anyone to protect his 

interest į see Guardian-ad-litem see 
ne e O, 92 R. 4—Appointment of guardian-ad- litem dis- 
regardiag the wishes of natural guardian tp act for the minor in the suit, 
` if regular ; see Guardian-ad-litem _ tee sie 
ee, 0. 932 Ra 7, non- compliance siete guardian 
-~ of minor assenting to a reference to arbitration—Court not recording 
sanction expressly—Agreement and decree, if valid ; „see Minor, j 
——, 0.33 R. _3--Application in paves pauperis, if main- 
` tainable—Application not in compliance with Fatal Accidents Act- One 
~ part of the claim is under Fatal Accidents Act and another on account of 
loss of personal properties, ‘the court-fee required for the latter being far 

















in excess of the applicant’s belongings ; see Verification ... sal 
wg aman aaa — , O. 33 R. a—Fatal Accidents Act, Sec. 3—Plaint to 
give the particulars of all the beneficiaries ; see Verification ...- sdis 


p E 


~~ 





, O. 33 R. 2, non-compliance with, effect of -Damages 
4 claimed under the Fatal Accidents Act-Ful] particulars of beneficiaries 
not given in plaint ; see Plaint, if to be rejected  _ su aes 
O. 34 R. 6—Plaintiff to apply ; see Attachment 
before judgment, effect of 
- am O 38 R, 1o —Other derai holder can apply for sale 
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Civil Procedure Code—( Contd Jo oe 


of property under attachment in execution of his darea see Attachment’ 


before judgment, effect of ane eva 
————, Q. 41 R. 4— Decree proceeding on a ground common 








to all the defendants = Death of one of the defendants appellants pending . 


appeal—No- substitution within the time allowed by law; see Appeal, 
competency of = 7 " «+ o! oes eee 
0. 41 R. 4, sana : see ‘Appeal, competency of i.. 
— e—a; O. 41 R. 38—Power of appellate Court—Adjust- 
4 ment of righis of parties ; see Appeal, competency of sae 
,O 45 R. 5—Dispute as to value of subject matter— 

‘ Report by Court of first instance on enquiry, to be transmitted to Privy 
Ceuncil ; see Privy Council eas Sa 
Commission, issue of, at the insta: ce of complainant—No cioss interro- 
gatories by accused— Supplementary cominission for purpose of coss» 
examination if can le issued Criminal Precedire Code (Act V of 


1898) Chapter XL. ` -> 








It is open to a person accused in a warrant case to refrain from putting in- 


any cross-!nterrogatories when the commission is first issued and to apply 
at a later stage i. e. to say after he has inspected the deposition taken on 
commission and after charge has been framed against him, for re issue cf 
the commission togethe: with | is tross-interrogatories P. G. Dombrain 
v. Someswar Chaudhury ap 

, issue of, at the instance of complainant—No crcss-interro- 
gatories by accused—Supplementary commission for purpose of cross« 
examination; If canbe issued ; see Commission, re-issue of ... ‘aa 


“yy 





menmman nemahana ee SUDDementary, for purpose of cross-examination, if can be. 


issued—Issue of- commission at. the instance of complainant—No ‘croas- 

interrogatories by the accused ; see Commission, re-issue of ... wes 

Compensation—Tke Calcutta. Municipal Act (II of 1923, B. C) 

Sections goa and 305— Compensation Tor refusal to sanction detached 

addition to a building within prejectcd street alignmcnt—What 

structures not to be sanctioned by the Corperctions—Section 25 of the 
Provincial Small Causes Courts Act (IX cf 1887) 

The purpose of. Section 303 of the Calcutta Municipal Act, 1923 is to place 

-.* restrictions on the erection of, er addition to, a building cr boundary wall 

within a street alignment or building line, that is, to prevent erection of 


Ph structures which will seriously add to an cbstruction already existing on. 
a piece of land -falling within the projected alignment. Anything which. 


may put further difficulties in the clearing or preparing ground which has 
- . "been allocated for the purpose of a public street must not be sanctioned by 
~ < the Municipal Corporation. 


‘lhe proviso to sub-section (1) of. Section 303 of tho Calcutta Municipal 


+” Act, 1923, however enables the Corporation at their discretion to permit 
` additions’to a building which are upwards or vertical and not side ways 
> or lateral. Therefore the Calcutta Corporation is not bound to pay any 


t y ’ 


4 compensation under Sec lon-g03(2) of the Act for refusing sanction to an - 


362 
318 


377 


377 


377 
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Compensation—(Conid ). 4 2 

owner of a building for the construction of detachéd additions thereto 
within a street alignment. 

Section 303(2) of the Act provides for compensation only in the limited 
circumstinces referred to in the proviso to sub-section (1) of Section 303. 

The decision of a Small Cause Court Judge allowing compensation against 
the Calcutta Corporation for refusal to sanction detached construction 13 
erroneous in law and may be sat right under Section 25 of the Provincial 


Small Canses Courts Act, 1887: The Corporation of Calcutta v.. 








Sm. Rashmonl Debi sae: ake 
— for destruction of Jife—Funeral expenses and expenses 
incurred in Police Court ; see Damages = ei 


Complaint —Bengal Municipal Act (XV of 1932), Section 28 Aali (1) and 
(aj—Revising authority, if included within the section—~Depost! under 
Section 34 clause (c), ifcondition pi ecedent to bringing an action, 

Revising authority appointed in pursuance of the orders of the Government 
are not persons to whom clause (1) of Section 23 of the Bengal Muni: 
cipal Act applies and they are not also a Municipal Officer or servant 
within the mining of clause (2) of Section 29 of the Act. . 

The deposit contemplated by Section 34 clause (c) of the Bengal Municipal 
Act is a condition precedent to the entertalning ofa complaint; Hem 
Chandra Das e Subodh Chandra Das Gupta w zas 

Compromise decree—Binding effect—Stranger, if can challenze-—Regis- 
tration—Creation of Howla right - 

A party to a decree, even if it were a collusive decree, is bound by it ; and 
neither of the parti2s to a compromise décree, even though it were collu= 
sive, can escape its consequence: It may be open to a third party 
affected by a collusive décree to challenge the same, but not any of the 
parties to the decree. 

A dectee pasied in terms of compromise evidenced by sclznama creating a 
Howla or declaring a Howla right in the land in suit, filed in Court, which 
related to the subject matter of he litigation, does not require registration 
to be valid and operative in law. Jogesh Chandra Mukherjee v: 
Ral Behari Lal Mitra Bahadur sah iš 

— decree—Third party iffictcd by collusite dtcree can 
challenge ; sse Compromise decree 6 ssi 

— decree, party to, if collusive, is bernd by it ; see be as 








decree bas 
Conduct; subsequent; of parties cannot control or wary ar in A 
deed ; gé Suit, miintainabılity of bab AN 


Confession to an excise officer, if admissible in eviderce ; sce Admissibility... 
Consignee, duty of—Goods deteriorated during, transit ; see Datiag:s tes 
Consideration, want of, if by itself affects the title of the vendee ; ° see 

Contract fed 


A 
ALI 


Conspiracy and perjury not to be lightly attributed tō a party ard his 


witnesses ; ste Credibility of witnesses i 
Construction of other wills, decision on, effect of ; see Will, " gonstruction of 


obs 
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Contract = Undue influénce—Representatives of executant, tf can challenge 
the conti act—Executani, ho ving no opportunity to cancel the contrack— 
Consideration, want of, tf by itself vitiates the sale. 

Under Section 19{a) of the Contract Act, when consent to an agreement ts 
obtained by undue influence, the agreement is a contract voidable at the 
option of the party whose consent was so obtained. 

When it appeared that the executant himself had no opportunity to cancel 
a contiact after removal of undue influence, it was open to his represen- 
tative: to raise in defence the plea of undue Influence. 

Want of consideration will not of itself affect the title of the vendees, 








Rash Behari Naskar v Haripada Naskar ii abe 
Contract Act, Sec. 16—Undue influence—Coercion or fraud, essential ; see 
~ Undue Influence is dae 
ea , Sec 69, applicabili'y of ; see Contribution, suit for vey 
ee , Sec. sate Scoufily Moen not execu‘éd atthe time when 
the contract of suretyship entered into ; see Surety ve ees 


Contribution—7rans/er of Property Act (IV of 1882), sections 59, 8a— 
Contribution— Registered mortgage deed modified by a verbal arrange- 
ment subsequshily mads ~— Proof of. 

A deed of usufructuary mortgage, dated the 6th December 1905 was duly 
registered, expressed tv be for an advance of Rs. 37,000 and in respect of 
175 acres of a raiyati holding, but full effect was never given to it, and 
as the result of a verbal agreement entered into between the parties at 
about the tıme of the registration of the deed, the mortgagee advanced 
Rs. 14,000 only and was put into usufructuary possession of 70 acres 
only out of the 175 acres mentioned in the deed. 

Subsequently the appellants, as purchasers of part of the lands comprised 
in the mortgage, baving bought subject to the mortgage and having paid 
off the mortgage debt of Rs, 14,000, brought a suit claiming contribution 
from the respondents, who were the owners of other parts of the lands 
subject to such mortgage : 

Held, that it was essential for the appellants to allege and prove a common 
mortgage, i.e., a mortgage affecting both their lands and also the lands 
of the respondents. 

The appellants relied for this purpose on a mortgage alleged to have 
been to secure Rs. 14,000 (i. e„ the aforesaid registered mortgage deed of 
6th December 1907, as modified by a verbal artahgement subsequently 
made): 

Held, that in view of the provisions of Section 59, Transfer of, Propetty 
Act, (enacting that when the principal sum secured is Rs. 100 or upwards, 
a moftgage can be effected only by a registered instrument), the mort- 
gage sõ relied on could not be proved, and accordingly the appellant’s 
claim for contribution failed. Kamta Singh v. Chaturbhu] Singh .. 

— — u, feimbufsement by+Decree for costs payable jointly and 
severally by sévetal defendants—Same defences in sult—Decree realised 
from soñje of the defendints ; gèk Contribution, suit for ,,, 


one 
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Contribution, suit for—Decree for costs against Coedefendants—Decree 


realt.ed from some défendanis—Other defendants, if liable in - 


contribution, 

Section 69 of the Indian Contract Act applies to suits for contribution 
where both the plaintiff and the defendant were liable for the money paid 
by the plaintiff. 

A decree for costs payable jointly and severally by several defendants 
obtgined in a suit where the defences set up by.them were substantially 
the same was realised from soma of the defendants. In the action brought 
by those defendants for contribution 1 

Held, that they were entitled to be reimbursed by way of contribution, 
Ananda Kishore Chaudhury v. Panchu Kapali a ae 

Conviction, if good—Adjustm:nt of accounts recorded under the direction 


and authority of partners and father of the accused—Father of the_ 


accused, one of the partners—Accused, if to prove such statement ; see 
| Penal Code, Sec 477A sis 
Costs, decree for, payable jointly and severally by several defendants —Same 
defences in suit~Deciee realised from some of the defendants ; see 
Contribution, suit for wie ane 


Court-fee—Court Fees Act (VIL of 1870), Sec. 7 Sub-Sec (IV) (c), (d) ~ 
Court, if can correct the valuation made by the plaintif —Civil Proce- 
dure Code (Att V of 1908) 0.7 R. 11(b)—Suits Valuation Act (VII of 
1887), See 9. 


In suits to obtaia a declaratory decree or order where consequential relief is 
prayed for and in suits to obtain an injunction, where the Court finds 
the relief claimed as undervalued, itis entitled under Order 7 rule 11(b) 
of the Cod2 of Civil Procedure of 1908 to require the plaintiff -to correct 
the valuation stated by him in accordance with the provisions of section 7 
of the Court-Fees Act. But so long as there are no rules framed under 
section 9 of the Suits Valuation Act, 1887, the Court would have no 
standard before it on whish it may regard the plaintiff’s valuation as an 
under-valuation and ils power of correction would have to ba exercised on 
that footing. 


The case of Musst. Umatul Batul v. Musst. Nauji Keer was ccrrectly 
decided, in so far as it laid down that it was within the power of the 


Court to revise the plaintiff's valuation, but the valuation made by the ` 


Court, though it may not have been unreasonable, was not a valuation in 
accordance with standard having the force of law. 


Fer Costello and Fack, FF.: Asa general rule the Court is endl to ’ 


` correct the valuation under O. 7 R. 11(b) of the Code of Civil Procedure, 
1908. There may be casea in which the-valuation is obviously absurd in 
the face of it -and in that casa it would be open to the Court to correct 
it even before the framing of the Rules under the power conferred by 
section 9 of the Suits Valuation Act, 1887. Narayangunj Central 
Co-operative Sale and Supply Socitey Ltd. v, Moulvi Mafiz= 
uddin Ahmed aie swe 
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Court=-Fees Act, Sec. 7 Sub-Sec. IV ‘c), (d)—Court, if can correct the valu- 
ation made by the plaintiff—Civil Procedure Code, O. 7 R. 11(b)—Suits 
Valuation Act, Sec. 9 ; #2¢ Court-fee si iia 

, Sch. H. Art. 17(vi), scope'ol ; see Account, suit for ue 

Credibility of witnesses—Fower of Appellate Court to decide on—Conspi« 


racy and perjury not to be lightiy attributed to a party and his 
witnesses. 








Where the decision of an issue turns wholly on the credibility of witnesses, 
and the trial Judge, while rejecting their evidence, makes no comment 
on their demeanour or on their truthfulness, an Appellate Court ts in as 
good a position to judge of tne matter as the trial fudge. 

The Court is not entitled to attribute conspiracy and perjury toa party 
and his witnesses, unless the story told by them, coupled with the 
surrounding circumstances, was of itself so unnatural and improbable that 
only one conclusion,—viz, conspiracy and perjury— was reasonably 
possible Govind Prasad v. Kunwarani Bala Kunwar i 

Criminal breach of trust—Jndian Penal Code, (Act XLV of 1860), 
Section 409 — Prosecution proving receipt of money for a particular 
purpose—Case of entrustment made out—Duty of accused to prove by 
dsfence— Prosecution, if to prove actual mode of appropriation—Gist of 
offence—Dishonest misappropriation or conversion to own use—Loss as 
the consequence of the act of the accused, tf any factor of the offence — 
Mere retention of money tf raises presumption of dishonest intention =- 
What clements would constitute the offence. ` 


Inacharge under section 409 Indian Penal Code when the prosecution 
succeeds in proving the receipt of money by the accused for a particular 
purpose, the case of entrustment is made out and itis for the accused 
to make out the defence taken by him that he has not utilised the 
money to his purpose without the express consent and permission of the 
person by whom or on whose behalf there was entrustment. It is not for 
the proseculion to prove the actual mode of the appropriation of the 

- money. If it be shown that money entrusted to the accused or 
received by him fora particular purpose, was not returned by him in 
accordance with his duty, it lay on the accused to prove his defence. 

The gist of the offence contemplated in section 409 of the Indian Penal 
Code is entrustment and dishonest misappropriation or conversion to own 
use; dishonest misappropriation or conversion to own use, involves 
wrongful gain to the accused for the period of retention of the money. 

The determination of the question whether the ‘act of theaccused was 
dishonest, so as to amount to criminal misappropriation under the law 
must ‘depend upon the proved circumstances of each Case. Criminal 
breach of trust is not an offence which counts as one of ils factors, the 
loss that is the consequence of the act, it is the act itself, which in law, 
amounts to an offence. The offence is complete when there is dishonest 
Misappropriation or converston to: one’s own “use, or when there is 
dishonest user in violation of a direction express ‘or implied relating to 
the mode in which trust isto be discharged. It may be noticed that 
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Criminal breach of trust—({Contd ) 7 

mere retention of money would not necessarily raisea presumption of 

dishonest intention; but it isa step in that direction. The fact that 

money entrusted to be used for a particular purpose was not used for 

such purpose ; that there was retention for a sufficiently long time, would 

justify the inference that the accused did not intend to pay. 

Propositions which are in the nature of principles of general application in 

cases of criminal breach of trust as laid down in Louts Edward Lanter v. 

The King followed. Akshoy Chandra Bose v. King=Emperor ... 306 
— breach of trust, offence of, when complete ; see Criminal breach of 
_ trust 306 





ang eee 


tahan anara” 





breach of trust, offence of-—-Loss consequent on the act; see 
Criminal breach of trust aa sae 306 

- — Cout, 1fcan interfere in cases where justice demands it but no 

specific provision is made in the Criminal Procedure Code ; see Jury 
trial ves see 516 

Criminal Law Amendment Act, VIII of 1932, person arrested under, 
when can have a writ of Habeas Corpus ; ses Subject, 1ights of a 185 

i ere ee aan, Sec. 17 Cl, (3), convigklon under, if 
offence ; ses Pleader oa sas 410 

Criminal misappropriation—Act of accused, if dishonest, how determined ; see 
Criminal breach of trust gah os 306 
Criminal Procedure Code, when exhaustive ; see Jury trial... EA 516 


, Sec. 59, scope of; see Appeal against 























acquittal nee ove 483 
, Sec, 118, order under, If a conviction for an ; 
offense ; see Pleader bee eee 410 
«=~ om Sec, 133 is altered by section 139 A; ses Public 
pathway - T ven 290 ° 


ee eens nem eee waman, SECS, 133, 139A—Which party is to go tothe 
Civil Court to estab'ish existence of public pathway; see Public ; 
pathway “ae oes 290 
seem Tema cere mene an a we omen SEC, TAYA scope of ; see Public pathway one 290 
= me e, Sec. 20a-~Additional Chief Presidency Magis- 
trate, if can send a complaint for enquiry to another Presidency Magis- 
trate ; ses Jurisdiction eee eos 204 
, Sec. 202—-Additional Chief Presidency Magis- 
iale e a soani to another Presidency Magistrate for enquiry 
and report—Summons issued by the enquiring Magistrate, legality of ; 











sse Jurisdiction ove eee 204 
eee , Sec. 256, if affected by Chap. XL of the Codey 

see Commisston, re-issue of nes oon 377 
ao ees pene een aana, SEC, 417 created right of appeal against an order 

of acquittal ; see Appeal against acquittal ya eee 482 


Karai Fy Maman 











, eca 449, effect on section 417; sze Appeal 
against acquittal eae eug 482 
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PAGE, 
Criminal Procedure Code, Sec. 491, cftect of, on writ of Habeas Corpus 7: ae a 
see Subject, rights of : i ‘ae 185 
teens ae aman tama, Sec GIA - governs ‘complalat of misdemeariour 
of oppression mentioned ın section 124 of the Government of India Act > ‘ 
see Subject, rights of A es 185 
Crop, growing, possession of, right to, when accrues, when ae: ig sold-by me 
Court ; see Appeal against acquittal eee ve Y 482 
wana mae meee, growing: right to, if passes by sile cf land; sve Appa against 
acquittal : ne ^ + 482 
Cross«decrees, two, pending for execution in the sama Court at the same 
time—-Set-off ; see Execution ' Ree bers 500 
Curator, a manager of the wakf , ses Limitation ‘ie oe 157 
= ig not a trustee in the technical sense as understood in tie English 
system ; see Limitation ae ae 157 


Damages ~Compensation for destru ton of life—Indian Fatal“ Acct lenis” 
Act (XII of 1355), Sec. 1—'Representatior —Flaint, nature bf— 7 Ai 
Funeral expenses and expenses incurred in Police Court. ' 

In the absence of an executor or administrator any one or məre ofthe 
persons for whose benefit the right of action is given shall be deemed to 
be a ‘representative’ of the deceased for the purpose of maintaining a suit 
under the Fatal Accidents Act (Indian) and it makes no difference 
whe her the deceased was a European or Eurasian. l 

A plaint in a suit under the Fatal Accidents Act has to be very carefully- * / 
drawn and should give full particulars of the person or persons for whom 
or on whose behalf the action has been brought and of the nature of the 

. Claim in respect of which damages are sought to be recovered. 

The plain'iffs in the present case are held not entitled to claim the funeral 
expenses or the expenses alleged to have been incurred in the Police 





Court Mrs E V. Penheiro v. M. Minney ES a ° 22I 
—, assessment of, measure of—Goods deteriorated during transit ; Keh 
Damages eve a 467 


atma “ghia 





, mers re of, how to be assessed—Basis of viluation—Document _ 
marked as an eahibit—No objection by opplsit: party tn the trial- se 
Court-—-Objection to admissibility, if can be raised after wards—~Goods 
deteriorated during transit—Duly of consignee. 


When a document is marked as an exhibit in the trial Court and no objec: 
tion is raised by the opposite party, the fact that the writer of the ` 
document was not examined but it was marked on the evilence ofa 
person who obtained it from the writer will not make it inadmlssible. ~- 

The méasure of damages 1s to be assessed on the basis of the valuation at 
the place of destination and not at the plagë: where the goods“ were ' ` 
booked. ; 

When goods are deteriorated during transit it is the duty of theconsigneas `. Bide 
to take delivery of the deteriorated guods and make a claim for damagis ; | 
for the deterioration which was caused; and if he refuses to do that and, 
also prevents the Railway Company to sell those goods he is not entitled 
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Damages—(Co rtd. ). 
to any damages from the Railway Company. Laduram Hiralal v. 
The Secretary of State for India in Councli ‘ve 

‘Dayabhaga School—Father-in-law morally bound to mainlain the widow of 
his deceased son ; see Hindu Law sae 

Debutter property—Dedic ation, proper, when could be PANEN E 
property, when could be transferred. 

Where it appeared that the existing property was the property of the Idol 
and the Idol was duly worshipped, a proper dedication could be piesumed, 

A debatter property can be transferred under certain circumstances viz. 
(i) where such transfer was allowed by custom (ti) where such transfer 
was made by one of the shebaits toaco-shebait and (1i) where all the 
shebaits combined to make the transfer toa stranger Annada Prosad 
Adak v Mihilal Adak “ve a 

property, when can be transferred ; see Debutter property ies 

Decision, erreneous, effect cf ; see Execution ‘ule 

—-— on construction of other will, effect of ; see Will, construction of ... 

Decree-—Order rejecting a plaint, if a decreo -Civil Procedure Code (Act Y 
of 1908), ssction 2—Remedy of aggrieved party—Civil Procedure Code 
(Act V 0° 1908), section 151,-if can be resorted to, tf other remedy ts 
prescribed in the Code. 

An order rejecting a plaint is a decree as defined in section 2 of the Code of 
Civil Procedure and the remedy of the aggrieved party lies either by an 
application under Order 47 rule 1 of the Code or by fing an appeal 
agalost such order. 

A Court cannot make use of the special provisions of section 151 of the 
Code of Civil Procedure where a party has his remedy prescribed else- 
where in the Code. S. M. Bose o. Hafiz Mahammad Fateh 











Nasib sai st 

, party to, if collusive, is bound by It; see 6 Cowpiromies decree sue 
Dedication, proper, if can be presumed — Existing property, property of the 
Idol—Idol, duly worshipped ; see Debutter property eee ane 
Deed, construction of—~Subsequent conduct of parties cannot control or vary 
stipulations in a deed ; see Suit, maintainability of - sa aes 
Defendant’s case, weakness of, if can add to the strength of the plaintiff's 
case ;.s¢¢ Appeal, competency of aes re 
Devise, words of, if confer an absolute or merely a life estate ; see Will, 
construction of és we 
Dishonest intention—Presumption— Mere retention of money ; see Criminal 
breach of trust vei tas 
Divorces, application for, by wife —Procedure ; see Mahomedan Law - “ia 
Doctrine of English law as to accretion applicable to Burma ; see Accretion 
doctrine of ive 


Bjectment—Under-ratyaté lease expired before the new Bengal Tenancy 
Act (VII of 1885) came into operation—-Tonant, if liable to efect- 
mant—Bengal Tenancy Amended Act (IV of 1928) Section 48C, if 
applicable— Position, if different, when the lease expires after the 


and 
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Ejectment —/ Contd). . 


commencemant of the new Act —Trespasser, ejectment of, if authorised 
by the Bengal Tenancy Ac?—Bengal Tenancy Act, Section 188. ` 


The term of under raiyati leases of the tenants expired before the new 
amended Bengal Tenancy Act came into operation, andthe tenants were 
found to be in possession of the land for a continuous period of twelve 
years partly before and partly after the said Amended Act : 


Held, that in view of the fact that the under raiyati rights came to an end 
before the new Act, the tenants could not take the benefit of the proviso 
to Section 48C of the amended Bengal Tenancy Act. 


Held, further, that the position would be different if the under raiyati leases 
expired after the new Act came into operation. 


Any right accrued under a repealed enactment cannot be ‘affected by- a 
repealing enactment unless a different intention appears in the repealing 
enactment, which may be eizher express or implied. 


A suit for ejecting a trespasser is nota suit authorised by the Bengal 
Tenancy Act bat comes under the general law, and as such Section 188 
would not apply to such a suit. Jasada Kumar Ray Chaudhury v. 
Abdul Rahaman kis 


guti—Sutt for recovery of possession against lessee ~ Lessor, if a 
necessary party—'Necessary and ‘proper’ party, distinction between-— 
“Proper party added after period of limitation-—Indian Limitation Act 
(IX of 1908), Section 22, applicability of~ Civil Procedure Code (Act V 
of 1908), Section 80, 


#0 





In a suit for recovery of possession against a lessee who has dispossessed 
the plaintiff, it is not necessary for the purpose of the plaintiff’s suit to 
make the lessor a party defendant therein ; although the lessor might be 
a proper party in the suit. 

There is a distinction between the case where a ‘necessary’ party has been 


added after the period of limitation and the case where a ‘proper’ party 
has been added after such period. 


The rule in such cases is that when a suit can be made and is constituted 
without joining certain persons as parties for the benefit of the defendants 
to ensure them against farther litigation, the suit should proceed though 
they are added as parties after the expiry of the period of limitation and 
the provisiors of Section 22 of the Limitation Act would not apply to 
such cases» - | 

A notice under Section 80 of the Code of Civil Procedue stated that the 
Secretary cf State would ba made a defendant in the suit in respect of a 
cause of action anda copy of the plaint in which the reliefs were fully 
described was annexed to the notice and formed part of it: 


Held, that thongh the notice was ‘defective in form, there was substantial 


compliance with Section 80 of the Civil Procedure Code. The Secretary 


of State for India in Council v. Dhirendra Nath Roy... 
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Election—Bengal Municipal Act (XV of 1932 B. C.), Sections 36, 57, 38 and 
39 — Election of Commissioners—Application for declaring a candidate 
duly elected-Such candidat: not a. petitioner ~—Application, if main- 
tatnable, 


From the wording of ‘Section 99 of the Bengal Municipal Act, which refers 
to the counting of votes it is quite clear that an election of Commissioners 
in that respect can be questioned only where the petitioner is a candidate 
himself and disputes the election. ‘lhe fact that one of the petitioners 
happens to be a candidate does not help the other candidate disputing the 
elec'ion. Benode Lehari Chatterjee v Girindra Nath Roy 


Choudhury ai 
Endorsement on the pack of mortgage bond reciting ali by taking 
certain amount, if requires registration , sze Redemption, partial ; 
English law as lo power of Sessions Judge to discharge a jury befcre or after 
verdict of jury ; see Jury trial 
Equity of redempt.on purchaser of, if can redeem his property oily Ban 
of part of mortgaged properties—Transfer bfore release of equity of 
redemption of one of the mortgaged properties nct released—No know- 
ledge of mortgagee of transferat the time of ieiease ; see Redemption, 
' - partial is 
Estate, if divested——Estate vested in the nearest heir at the TEN of owner’s 
death —Son conceived at the time of owner's death ; see Hindu Laws... 
of a person succeeding after Owner’s death, if divested by a son in the 
wonb. of his mot her at the time of owner’s death ; see Hindu Law ae 
Estoppel—Tenant let into possession by the predecessor of his landlord— 
Tenant sued as trespasser ; see Sub-tenant, ejectment of a 
= operates in the case of tenants after the termination of tenancy ; see 
Sub- tenant, ejectment of oi 
Evidenċé taken’ on co nmission, when becomes evidence in ie case ; 
Review 








are 


Evidence Act, Sec. 25—Excise officer, if a police officer ; see Admissibility 
w Sec. 25-~Police officer—Excise officer , see Admissibility 
—— m ——, Sec 25, if to be strictly construed ; see Admissibili y 


——, Sec, 112—Legitimacy-—'Access’, meaning of- en of. 


a a BAN sez Burden of proof 

, ec. 116 — Tenant, if can question his landlord's title after the 
larah alen of the tenancy ; see Sub-tenant, ejectment of sss 

Execution—Application for execution allowed— Effect of Goi Frocedure 


Code (Act V of 1908), Sec. 48, contravention of— Wrong exercise of 
jurisd ction. 


— 





It is not.want of jurisdiction in the executing Comt but of an errenccus 
decision by a Comt which has jurisdiction to entertain an application in 
contravention of Section 48 of, the Code of: Civil Procedure, after the 
expiration of 12 years from the date of the decree sought to be executed. 

Such decigion 19 binding on.those who were either represented in the execu- 
tion“ proceeding” or bad notice of the same. So long as it stands it canr pt 


-~ 
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P AGE. 


915 
473 


516 


473 


Ld 
Vou, LIX, } INDEX OF CASES. _ 


Execution—/( Conti.) 
be attacked collaterally in another proceeding by such party on the 
ground of want of jurisdiction in the executing Court. 

It is incumbent on the judgment-debtor to bring forward the plea of 12 
years limitation as provided for in section 48 when the execution is 
applied against him. Prokash Chandra Chakrayorty v. Barada 
Kishore Chakravorty . ave vee 

— Cross-decrees, execulion of, simultaneously in the same Court— 

Decree-holder for the larger amount, tf entitled to set off—~Assignee of 
decree—Civil Procedure Code (Act V of 1906), Order 21 rule 18, 
applicability of. Í 

When there are two cross-decrees pending fòr execution in the same Court 
at the same time, the decree-holder for the larger sum is entitled to set 
off the amount of decree for the smaller sum and order 21 rule 18 of the 
Code of Civil Procedure is applicable to such cases. Munshi Imadul 
Huq v. Moni Mohan Basu oe ses 

—— Injunction, suit for—Declaration that certain pane decrees 
invalid— Execution of these decrees dismissed without any security, if 
justified—Order entitling the decree-holder to proceed against the 
tenures in arrears without prejudice tothe rights of the plaintif, if 
excludes the share of the plaintif. ; 

Where title suits had been instituted on the ground that certain rent 
decrees were null and void and an injunction of the trial Court restrain- 
“ing the execution of the rent decrees had baen modified by the appellate 
Court to the extent that the execution might proceed against the tenures 
in arrears only “ without any prejudice tothe right of the plaintiff ” 





and thereupon’ the execution case was dismissed and the attachment in , 


the judgment-deb!or’s share in the properties were withdrawn : 

Held, that the order of the appellate Coart entitling the decree-holder to 
procéed against the tenures in arrears “without any prejudice to the 
lights of the plaintiff’ did not exclude the share of the plaintiff from 
the execution proceedings 

That'the order of dismissal of an execution case and the withdrawal of 
attachment without any provision for the security of the decretal amount 
was also not justified : 

Held, also, that the attachment of property outside the tenures in arrears 
were not illegal. Prafulla Nath T agore v. A.M Paruk via 

— case, if can be dismissed without any security—Suit for declaration 
that certain rent decrees invalid—Order of the appellate Court that the 
execution might proceed against the tenures in arrears only “ without any 
préjidice to the’ right of the plaintiff ” ; see Execution vee ‘ie 

Executive, sole judge as to legality of action taken under the provisions of 


Bengal Act VI of 1930 ; see Subject, rights of wo Pie 
Exparte decree, petition for setting aside—Civil Procedure Code, O. 9 R. 13 is 
the proper procedure and not O, 47 R. 1 ; see Review ove oes 


Expression of opinion by Judge on questions of fact relevant to the proceed-. 
ing, if ambunts to misdirection to jury ; see Charge ii 
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~ 


Fatal Accidents Act, Sec 3—Civil Procedure Code, O. 33 R.2—Plaint ` 


wanting in particulars as to all the beneficiaries ; see Verification ie 
, suit under—Damages claimed—Application to sue in 
forma pauperis~Full particulars of the beneficiaries not given In the 
plaint—Civil Procedure Code, O. 23 R. 2, non-compliance with, effect of ; 
see Plaint, if to be rejected ~- - i 
Father willing to help his son, if a guarantee ; see Surety sve ii 
Father-in-law morally bound to maintain the widow of his deceased gon~= 
Dayabhaga School ; see Hindu Law 








ots s.s 


Fishery right in large navigable river, acquisition of, by adverse possession— 


Grant of lease or license of the fishery, if evidence of adverse possession ¢ 
see -Limitation ase šia 
— right in large navigable river, acquisition of, by adverse possession 
against Goyerament= Limitation Act, Sec. 28, Sch. I. Arts. 144, 1493 


see Limitation 





ase. eet 


‘ Fraud upon Act—Court’s power of investigation ; see Subject, rights of 
Fresh trial, if to be ordered—Materials on record are such that ifa fair 
summing up is to a made by abe Judge it would be one of acquittal ; 

Jury trial vee 
Garden land, lease of, if governed by Bengal Tenancy Act—Tenant built a a 
dwelling house on a part of it~No indication that the lessee is to ba 
treated as raiyat ; see Kabuliat m ass 
Goods deteriorated during transit— Damages, how assessed ; see Damages... 
Government, act of, in substituling a fixed annual sum, if ultra vires— 


Sanad granting in perpetuity a percentage of the Government assess- 
ment ; see Ulira vires à 


ae? eat 


Gevecansent of India Act, 1919, Sec. 65, law saved by, if affected by Bengal 


Act VI of 1930 or Supplementary Act VIII of 1932; see Subject, 
rights of 


I 


556 ean 


„Sec. 124—Complaint of misdemeanour of oppres- 





sion--Frocedure—Criminal Procedure Code, Sec. s61A; see Subject, | 


rights of ose see 
—— mm QI, Sec. 124, if affects Bengal Criminal Law 
Amendment Act VI of 1950 ; see Subject, rights of eee eee 
, Vill of 1932 excludes persons dealt with under 
the Bengal Criminal Law Amendment Act, 1930 or Supplementary Act 
VII of 1932 from thé benefit of section 491 of the Criminal Procedure 
Code ; see Subject, rights of a ii 
Growing ‘crop, right to, if passes by ‘sale of land; ; see Appeal ee 
acquittal 
" Guarantee —Father willing to help his son ; see Surety sive ene 
Guarantor, if liable—Variation of terms of contract~Guarantor guaranteed 
due performance by the principal debtor ; sse Surety 
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+ eff ate 


Guardian-ad-litem-—Natural guardian willing to act~—Appointment, if 


valid —Guardian-ad-litem, powers of— Court, if can order minor to pay 
costs—Cteil Procedure Code (Act V of 1908), Sec. 35, O. 3a—Order of 
costs against minor ant in favour of guirdian-adtlitem—Minor, if to 
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nal 


Guardlan-ad-litem—(Conid .). - 
be represented—Infant, remedy of, when the guardian ts negligent or 
wasteful or otherwise imprudent. 


An appointment of guardian-ad-litem disregarding the wishes of natural 
guardian to act for the minor in the suit is not irregular, when the person 
so appointed is not responsible for the fact that the pata? guardian’ s 
request was disregarded. i 


A guardian-ad-litem is bound to use his own judgment as to what steps he 


should take in the litigation. He need notcarry out the instructions of 
the natural guardian unless approved by him. 


A Court has power to order an unsuccessful infant plaintiff to pay the defen- , 


dant’s costs and vice versa. 


> 


Ordeis can be made on a next friend or guardian-ad-litem to'pay the costs ' l 


personally. 
Having regard to the very wide terms of section 35 of the Code of Civil 


Procedure and of order 22, ‘the Court has power to direct that costs 


should be paid out of the minor's estate. - 

The existence of any undertaking by the plaintiff that he will be cespeneible 
for the costs of the guardian-ad-litem does not deprive the Court of 
jurisdiction to make any order that it thinks fit with regard to costs. 

An order for costs made in favour of guardian-ad-litem and against the 
infant in the absence of any one to protect his interest, is not a nullity. 
An infant can apply in the suit to have the guardian-ad-litem discharged 

and the order as to costs set aside or varied, 

If a guardian-ad-litem has-been negligent or wasteful or otherwise impru- 
dent in lpoking after the interesis of the minor, and if he has obtained an 
order for costs, a suit lies for damages which may be set off against the 


costs payable under the order, Kalachand Bysack’v.- ae 
Banerjee’ - < z5 


..9 


Habeas Corpus Act of 1862, if relates to India ; see Subject, righisof n 
of 1862 is merely a preventive or disabling enactment ; 
see Subject, rights of- ene e 
High Court, if can entertain compliants of misdemeanour of oppression men- 
tioned in section 124 of Government of India Act: see Subject, rights of 
anaman meer, if Can examine the legality of the Supplementary Act VIII of 
1932 ; see Subject, rights cf T si 
, if can hold a supplementary enquiryComplaint of misdemean- 
our of A TE of India Act; Sec. 124 ; ses Subject, 
rights of 














, if can stay further Gad E in a suit-Appeal 46 Privy 
Council pains ; see. Inherent power rr oT 
m jurisdiction of, to entertain complaint under section 124 of the 
Government of India Act, 1919, without a complaint ; see Subject, 
rights of was we 
High Court’s jurisdiction, nature of, undă the Government of India Act, 
1919 } see Subject, rights of 
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Hindu Law—Dayabhaya Law—Hindu widow— Maintenance of, when a legal 
liability—Amount of maintenance, on what principle fixed. 

Under the Dayabhaga Law the father-in-law has a moral obligation to 
maintain the widow of his deceased son, but that obligation, when trans 
mitted to his soas on his death, becomes, in their persons, a legal liability, 
the measure of which is restricted to the amount of the estate to which 
they have succeeded from their father. 

In fixing the maintenance of a Hindu widow, the Court should award such 
sum as would enable the lady to live with the same degree of comfort and 
with the same reasonable luxury of life as she had in her Fusband’s lfe- 
time, and neither on too penurious or miserly nor on to> extravagant a 
scale Rajani Kanta Pal v. Sreemati Sajani Sundari Dassya 

Law—Joint family prope: ty —Sale effected for family necessity and 
Jor payment of vendor's antecedent debts~Reasonable enquiries by 
vendee as to existence of necessity ~—Collusive suit to set aside sals—~ 
Delay in suing effect of. 

In a suit by the sons and grandsons of a Hindu vendor to set aside a sale of 
joint family property As-d_on the evidence : ~ 

1. That the defendant-vendee acted honestly and made due enyuiries 
from the vendor’s creditors as tothe existence of the necessity for the 
sale, 

a. That having regard to the great lapse of time (the suit being brought 
on the last day of limitation), the vendee could not be expected to give 
strict proof of necessity as to each item of the sale consideration. 

3. That the suit was clearly a collusive one and the minor plaintiffs were 
merely figure-heads, the real plaintiffs being the defendants Nos. 4 and 
5 (one of the sons and grandsons of the vendor), who were impleaded as 
pro forma defendants and who had deliberately withheld their evidence, 
which would have shown how thé rest of the consideration was applied. 

4. That the sile being effected for family necessities and for the payment 
of the vendor’s antecedent debts, was binding on the joint family, and tho 
suit should therefore ba dismissed. Jagannath v, Shri Nath nee 

m Lanm—Surrender by widow—No differentiation between surrender to a 
daughter and surrender to the nearest ‘male reversionir~Indian 
Limitation Act (IX of 1908). article 141. 

In 1883 a Hindu widow conveyed the rest of her husband's property to her 
daughter, on the occasion of her marriage, reserving only æ few acres for 
her own maintenance. The daughter died in 1894, and on the widow's 
death in 1921, the plaintiff as next reversioner to her husband’s estate 

J sued:to recover possession of the property in the hands of the defendants, 

who claimed through the daughter s 

Held, (a) That the conveyance by the widow amounted to a surrender of 
her estate to her husband’s next heir, the danghter, and so acc Izrated 
her succession. 

(b) That, accordingly, on the daughter’s death in 1894, the succession 
opened to her father’s male reversioners, and the present guit being 
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Hindu Law—(Contd.), 


brought more than 12 years from 1894 was ba red by article 141, Indian 
Limitation Act. 

The basis of' the doctrine of surrender by a widow is the effacement of the 
widow's interest, and not the ex facie transter by which such effacement 
is brought about. The result is merely that the nest heir of the husband 
steps into the succession in the widow’s Place. There is no difference 
between surrender by the widow to her daughter who though her 
husband’s neat heir only takes an estate for life and surrender to the 
nearest male reversioner Wytla Sitanna v. Marivada Viranna ... 

Law, rule af—After born heir, tf entitled to succesd—Dayadhaga 

School —Property rested in a person at the time of owner's death — Such 

person, tf can be divested by the birth of an heir who was conceived at 

the time of owner's death. 


Wh.re the estate of a Hindu was vested ina person who was the nearest 





* 


heir at the tim2 of the owner's death, he could be divested by the son. 


who was conceived at the time of his death 
Such rule, as laid down bya series of judicial decisions should not be 
restricted to male issues only but should be extended to other heirs also. 
An after born heir, when succession opened out 1s in the same position as if 
he were born before the succession opened out, and he was not bound by 
the alienation made even toa dona jide purchaser for value aud such 
alienation was liable to be set aside by the alter born heir. Khagendra 

Nath Ghosh v. Manmatha Nath Manna sive 

widow, maintenance of ~Husbind died during the lifetime of father — 
Dayabhaga School—Maintenance, when a legal liability ; se Hindu 
Law j 

Inam grant, construction of ; see Kudivaram right on si 

Income tax—Indian Income Tax Act, (XI of t922), See 49—Tiustess, 
liability of, to be assessed to income tix and super tax. 

Even apart from special provisions in the Indian Income Tax Act, 1922, 
expressly enabling trustees to be charged in particular circumstances (ag, 
for instance, section 49 providing for the assessment of trustees of 
incapacitated or non-resident persons), there may ba other cases in which 
trustees in receipt of trust incom: might bə chargeable with tax upon 
such income. 

Heid, accordiagly that the appzllants, who were constituted trustees under 
aspecial Act, were rightly assessod to income tax and super-tax in 
respect of the income of the trust property vested in them. 

Semble: For income tax purposes, the legal ownership or the legal title is 
not the only thing" to be considered The Trustees of the Sir 
Currimbhoy Ebrahim Baronetcy Trust v. The Commissioner 
of Income«Tax, Bombay Presidency 

— tax, liability to, in the year of assessment.upon income of previous 
year ; ses Income Tax NY on 
“Income Tax Act, 1922, Sec. 3—Liahbility to tax in the .year of assessment 
upon incom: of previous year ; s'e Income Tax 
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Income Tax, Act (XJ of 1922), sections 3, 66-—~Scheme of taxation under 


the 1922 Act a departure from the system under the previous 
Act of 1918—Liability to tax in the year of assessment upon income of 
previous year—Futement of High Court on reference of questions of 
law, tf not appealed against, is binding between the parties. 


Obiter: The scheme of taxation under the Indian Income Tax Act, 1922, 


isa definite departure from the system prevailing under the previous 
Income Tax Act of 1918. By section 3 of the Act of 1922 the tax to be 
charged for any year is in respect of income of the previous year. The 
intention of section 3 1s not to treat the income of previous year merely 
as a measure of the unascertained income of the year of assessment, but 
to tax the assessee in the year of assessment upon the inco ne received by 
him in the previous year. 


‘Upon a reference of questions of law mide by the Commissioner of 


ee 


Income Tax under section 66 of the Act the judgment delivered by the 
High Court, it not appealed against (see section 66-A), is binding 
between the parties {i. e., the Income Tax authorities On the one hand 
and the agsessee on the other), and such judgment, whether right or 
wrong, must govern the relations of the parties in the particular case, 
The Commissioner of Income Tax, United Provinces of Agra 
and Oudh v. Tehri-Garhwal State Sus 4 


marumang A$ (XT of 1922), Sec. 10, Sub-See (2), claus: IK— Espendi- 


inre incurred solely for the purpose of earning profits - Insurance 
Company distributing share of profits among participating policy- 
holders-Liabtlity of su-h profits ta be assessed fo income tax = 
Subsequent application of profits, immaterial —Legislativs alteration of 
the law, as settled by previous decisions, raises no inference thai the 
decisions were wrong. 


The liability of an Insurance company to be assessed to income tax in 


respect of the whole of the profits earned by it in carrying on its business 
(i. e, the sum by which the income earned in the business exceeded the 
expenditure incurred in earning it), is not affected by the fact that the 
company had bound itself by its contract with its participating policy- 
holders to pay them go percent of the profits made in the participating 
branch of the business. ' 


Held, accordingly, that the share of profits allotted by the appellant 


company to the participating policy-holders was part of the profits 
earned by the company in carrying on its business and so assessable to 
income tax, and could not be regarded ag an expenditure incurred solely 
for the purpcse cf earning the profits within the meaning of the Income 
Tax Act, 1922, section 10, Sub-Sec. (2), clause IX. 


A payment out of profits and conditional on profits being earned is not a 


payment made to earn proftse 


Profits earned by the company attract taxas and when they come into 


existence, however they might be dealt with afterwards, and whatever the 
company might be bound by their contract todo with them, i. e., the 


_ 
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Income Tax—(Contd.). 


income tax authorities are not concerned with the subsequent application 


of the profits. 
An alteration, by the Legislature, of the law as settled by previous deci- 
sions of the Courts, does not raise any inference that those decisions were 
wrong. The Bharat Insuranca Company Limited v. The 
Income Tax Commissionsr, The Punjab, Lahore... ans 
, Sec 10(2)([X)—Payment made to earn profils—Pay- 
ment out of profits and conditional on profits being earned ; see Income 
tax 


eT SET 








ave tse 


; Sec, 10 (2) (IX)— Profits earned by the Insurance com- 
pany attract taxas and when they come into existence ~Subsequent 
application of profits immaterial—Contract with participating policy- 
holders to pay them 50 per cent of the profits ; see Income tax ef 
, Sec. 10 (2) (1N)—Share of profits allotted by the tiie: 
ance Company to the participating policy-holders~Profits earned by the 
Company in carrying on its business Expenditure incurred solely for the 
purpose of earniug the profits ; see Income tax ‘ws ise 
, Sec. 34—Income, if not ‘escaped’ assessment; see 
Assessment ves PA 
,Sec. 274—-Income wh'ch has ‘escaped’ assessment— NG 
time Jimit for making assessment ; sse Assessment as ise 
————, Sec, 34, interpretation of—‘Has escaped assessment ; see 
Assessment ove uae 
———, Sec. 40—Trustees, liability of, to be assessed to income 
tax and super tax ; s'e Income tax ees 
— , Sec. 66—Judgment of High Court on the an of 
questions of law, 1f not appealed against, is binding between the parties ; 


amma sa amana taal 
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see Income tax eee 
Incumbrance, how avoided ; see Sale of defaulting estate Mes mg 
Incumbrancer, interest of, when ceases ; ses Sale of defaulting estate 
Indian Fatal Accidents Act, Sec. 1—Plaint, nature of ; see Damages 
ee ee me, Gec, I- Representative’ ; see Damages zis 
Indian Limitation Act, (IX of 1908), Sch. I Art. 180~Application by 
auction-purchaser for delivery of possession—Terminus a quo—" When 
the sale becomes a'so'ute’’——Civil Procedure Cole, (Act V of 1G08), 
Order 21, Rules 02, o¢—~Order of Executing Court confirming sale, not 
effective until final disposal of appeal against refusal to set aside sale. 
By Order a1 Rule 92, Civil Procedure Code, when an application to set 
aside a sale of immoveable property in execution of a decree is disallowed, 
the Court shall make an order confirming the sale, and thereupon the 
gale shall become absolute’. Where a sale has become absolute, the 
Court shall grant a certificate tothe purchaser, and such certificate 
“ shall bear date the day on which the sale became absolute ’’, (Order ar, 
Rule 94). Art. 180 of the Limitation Act provides that an application 
under Order 21, Rule gs, Civil Procedure Code by the purchaser for 
delivery of possession of the property purchased at the execution-sale 
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Indian Limitation Act—(Contd ). 
must be preferred within three years of the time “when the sa'e becomes 
absolute. ” 

Held, that in construing the meaning of the words “when the sale becomes 
absolute ’’ in Art. 180, regard must be had not only to the provisions 
of order 2', rule 92, of the Civil Procedure Code, but also to the otber 
material sections and orders of the Cede, including those in ordet 43 
rule 1{j) which relate to appeals from orders made under order 21, 
rule 92. 

Held, therefore, that where an appeal is preferred urder orce: 4%, rule 1{j) 


hagi 


from an order of Executing Court disallowing an application to set aside ~ 


an execution sale, the sale will not become absolute within the meaning 
of Art. 180 of the Limitation Act until the disposal of the appeal, even 
though the Executing Court miy have meanwhile made an order con- 
firming the sile under order 21, rule 62. 
- An application by the judgment-debtor under order 21, rule ço to set as'de 
`- * an execution sale was dismissed on 15th April 1924 and on a2nd April 
“1924 the Snbordinate Judge made an order confirming the sale. The 
judgment-debtor’s appeal against the order refusirp to set aside the sale 
was dismissed by the High Court on 17th March, 1927, and on the 19th 
May, 1928 and 6th June, 1928 sale certificates were granted to the 


auction-purchaser under order 21, rule 9} The auclion-purchaser applied > 


on 10th September, 1928 for delivery of possession: “ 

Held, that the order, of the Subordinate Judge, dated 22nd April, 1924, 
confirming the sale did not become effective and the sale did not become 
absolu-e, within the meaning of Art. 180, Limitation Act until the dis- 
missal! of the appeal on the 17th March, 1927, and the application for 


possession was therefore not barred by Art ‘ifo Chandra- Mani - 


Saha v. Sreemati Anarjan Bibi 
Indian Mines Act, Sec. 3(f)—~Work, if comes within the n ischief of ihe 
definition, a question of fact ; see Mine, working of e. one 
, Sec. 15 Cis. (1) and (2), contravention of —Some persons 
employed in loading wagons, and others employed on the surface, but no 
mines were at work ; see Mine, working of 
Inference—Accused not intending to pay ; see Criminal breach of trust 
— Alteration of law as settled by previous decision—Previous deci- 
sions, if wrong ; see Income tax m 
— Payment by father on one occasion to the creditor to help his 
son ; see Surety Sak ssa 
Inherent jurisdiction of Court, if can be invoked, for restoring a petition 
under O, 21 R. 100 of the Code of Civil Procedure dismissed for 
default ; see Jurisdiction aa 
power—Stay of proceedings tn sutt—Afppeal to Privy Council 
pending-—High Court's inherent power to stay further proceeding. 
In suitable cases the High Court bas inherent power to stay further 
proceedings in a suit when an appeal to His Majesty in council is pending. 




















Sailendra Nath Das v. Saroj Kumar Das ae tee 
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Inherent power pf Sessions Judge to discharge a jury and empanel ancther, 
when arises— Misconduct on the part of the jury or other similar sufficient 
cause ;-see Jury trial 

Injunction, absolute, grant of, restraining a party from enjoying his own land, 
if legal ; see Appeal, competency of ea si 

Insolvency— Provincial Insolosncy Act (V of 1920) Sections 41 and 72— 
Effect of discharge on the criminal liability incurred under section 72 
of the Act— Presidency Towns Insolvency Act, sections 102, 103, 104 and 

~-. Jo5— English Bankı upt:y Acts, 1914 and 1926, sections 155, 162. 
The Insolvency Court has no jurisdiction to direct prosecution òf the 
~ insolvent under scction 72 of the Provincial Insolvency Act after he has 
been discharged. An order directing prosecution under that section can 
be made only at some lima prior to the date of the discharge of the 
insolvent and during the insolvency 
Section 71 of the Act provides for the criminal liability of the insolvent 
after diszharge, bat only for the offences specified in section 69 and not 
for the offence specied in section 72(1) of the Provincial Insolyency Act. 
W.D Jordon v Firm Mahadeo Lal at si 

Court, if can direct prosecution of the insolvent under section 72 

of the Provincial Insoivency Act after he has been discharged‘; see 
Insolvency sag tes 

Insurance Company, liability of, how assessed to income tax—Expenditure 
incurred solely for the purpose of earning profits ~Insurance Company 
distributing share of profits among participating policy-holders , see 











Income tax as 

— Company, profits earned by, when hbo Saben apikan 

of profits ; see Incom? tax a ve 
Intention, dishonest ~Presumption—Mere retention of movey ; see Criminal 
breach of trust iis 


—_— , dominant, of testator, how ascertained ; ses Will, construction of... 





, dominant, of testator, how ascertained—Decis:on on the construc- 
tion of other wills ; see Will, construction of ak 
Joint family property, ai of, effected íor family necessity and a payment of 
vendor’s antecedent debts— Reasonable enquiries by vendee as to exis- 
tence of necessity ; see Hindu Law TT ve 
family property, sale of, effected for famuly necessity and for payment 


of vendor’s antecedent debts—Suit by minor sons and grandsons of the 





vendor to set aside sale—Real plaintiffs deliberately withholding their 
evidence as to application of the rest of consideration money , see Hindu 
Law das eee 





family property, sale of, effected for family necessity and for payment 
of vendor’s antecedent debts—Suit by sons and grandsons of the vendor 
to set aside sale —Delay in suing—Suit brought on the last day of limi- 
tation—Strict proof of necessity as to each item of the sale consideration ; 
see Hindu Law 


Judge, decision of, it open to review—Judges decision as to misconduct on 


the part-of a juror—Record of verdict of the jury—Judge afterwards came ` 
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PAGE. 
Judge—(Conid.). 
to know that after the charge to jury one of the jurors absented himself 
from the retiring room for an hour without the leave of the Court to say 
his prayers ; see Jury trial T 516. 
Judge, if can determine whether there was such misconduct on ths part ofa 
juror as necessiated a discharge of the jury—Judge came to know after 
recording the verdict of the jury that after the charge to jury one of 
the jurors absented himself from the retiring room for an hour without 


the leave of the Court to say his prayers ; see Jury trial... 516 
Judgment not inter paries, effect of—Discussing basis of decision ; see 

Res judicata sis Sss 320 
m Without any proper appreciation of the elements to justify con- 

viction ; see Penal Code, Sec 477A 83 


Jurisdiction < Geil Procedure Code (Act V of 1908) ; Sec. P E A or 
tmpliedly barred— Person, if a qualified voler—Local Self-Government 
Act (II B. C. of 1885 as amended), See. 138(a)—Rulo 26(b)—'Final’, 

The -jurisdiction of a Civil Court to try the question as io whether a 
certain person is a qualified voter or not is barred by the rules framed by 
the Local Government under section 138'a) of the Local Self-Government 
Act of 1885, 

The word ‘final’ in rules 1{a) and 26(b) of the Rules framed by the Local 
Government under section 138fa) of the Local Self Government Act of 
1885, means ‘not lia le to be challenged in a civil suit” 

Where the Legislature has set up a special tribunal for the purpose of 
determining certain questions as to rights which are the creatures of the 
Act, then the jurisdiction of that tribunal is exclusive and the Civil 
Court cannot take cognizance of such matters. Mahedar Rahaman 
Mia v. Kanti Chandra Basu si 524 

Civit Procedure Code, (Act V of 1908), Section 151, Order 21 
rule 100--Letition dismissed for defauli—If can be restored under 
Court's inherent jurisdiction. 

Where the Civil Procedure Code provides an alternative remedy, the Court 
has no jurisdiction to invoke its inherent power under section 151 of the 
Code and act under it, 

An application under order 21 rule 100 of the Code of Civil Procedure, > 
which is dismissed for default, cannot be restored under section 151 of 
the Code. Sukhamay Biswas v. Asia Khatun se dis 218 

Order by the Additional Chief Presidency Magistrate under l 
section 202 Criminal Frocedure Code (Act V of 1999) sending acom- 

plaint to another Presidency Magisirats for enquiry and repori— 

Summonses issued by the enquiring Magistrate - Legality of—Furis- 

1! diction of the Additional Chief Presidency Magistrate fo direct an 
enquiry by another Presidency Magistrate. 

Where on a complaint being lodged the Additional Chief Presidency 
Magistrate, Calcutta, made an order thereon under section 202 Criminal 
Procedure Code sending the complaint 10 the fourth Presidency Magis- 
trate, Calcutta, for judicia] enquiry and report and the latter thereupon 
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Jurisdiction—(Contd. Je 
examined some witnesses and issued summonses against the accused under 
section 280 Indian Penal Code ; 


Held, that all that was necessary for the fourth Presidency Magistrate to 


do was to send a report to the Additional Chief Presidency Magistrate 
and it was tor the latter to deal with the complaint in accordance with 
law and in this view of the matter, the summonses issued on the accused 
were to be quashed. 

That all stipendiary as well as non-stipendiary Presidency Magistrates 
have been declared by the Local Gevernment Subordinate to the Chief 
Presidency Magistrate. By section 18 d(4) of the Code an Additional 
Chief Presidency Magistrate has been vested withall the powers of the 
Chief Presidency Magistrate. A power to send the case to a Subordinate 
Magistrate under section 202 of the Code is one of those powers, The 
order which the Additional Chief Presidency Magistrate made under 
section 202 by sending the case to the fourth Presidency Magistrate for 


enquiry and report was one which is authorised by law and which the 
latter had to comply with. Kanayalal Bengani v. Kanmull 


Lodha sas oot 
Order in Council directing retrial of suit on merits —Proceed- 
ings in India contrary to such direction, are without jurisdictson and 


Se ae en ll 





void. 

Where by an order in Council their Lordships of the Privy Council 
remanded a case to the Court of first instance for fresh trial and decision 
on the merits ; 

Hild. that all proceedings in the Indian Courts contrary to the directions 
contained in the said order in Council were coram non judice and void, 
and must be set aside, and thatthe case must be sent back to India for 
re-trial in accordance with the previous order in Council. Mauladad 
Khan v. Faizulfah Khan ‘Ks sa 

Suit ordinorily to be tried by Munstf'—Wionely instituted tn 
the Court of the Subordinate Judge-— Subordinate Judge, duty of. 

When a suit which should ordinarily have been inslituted ina Munsiff’s 
Court was instituted in a Subordinate Judge's Court, and issues were 
settled, evidence was gone into and thereafter objection was taken at the 
time of argument that the suit should have been instituted in the 
Munsift’s Court instead of the Subordinate Judge’s Court : 

Held, tbat it was an irregular thing on the part of the plaintiff 
to institute the suit in such a manner but the Subordinate Judge having 
jurisdiction to hear the case should have tried it at that stage. Sahabati 
Gopini v. Mangturam Agarwalla ise 

of High Court to entertain complaint under acon 124 0f the 

Government of India Act, 1919, without a complaint ; see Subject, 





Er? 





f rights of ane see 


Er 





of Insolvency Court—Insolvent, after his discharge, if can be 
prosecuted under section 72 of the Provincial Insolvency Act ; see 
Insolvency ' ALI ave 
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Jury trial Sessions trial by Fury-—~Fury discharged aftcr record of verdict - 
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for misconduct of a jfuror~Second triil and conviction on fresh 
verdici—If imaintaina'le—I\its-onduct of jury—Sessions . Judge's 
decision thereon—Whether can be reviewed—Inherent power of the 
Sessions Judge to discharge a fury and empanel another ~ Coie of 
Criminal Procedure (Act V of 1898) exhaustive jor points spectficaity 
dealt with—JIf Court has power for interference in cases where justice 
demands it ‘but no sfectfic provisions made— Power of Sessions Fudge 
to discharge a jury upon or after werdict— English Law on the 
subject, ~ 


Where at a Sessions trial the jurors unanimously brought in a verdict of 


not guilty which was recorded by the Judge, it was then brought to his 
notice that after the charge one of the jurors absen'ed himself from the 
retiring room for an hour without the leave of. the Court to say his 
prayers: the Sessions Judge on hearing both sides and the juror con- 
cerned was of opinion that the entire trial was vitiated and accordingly 
discharged the jury anda second trial followed at which the appellants 


oe 


were convicted : 


Held, there can be no question that it is entirely for the Judge to deter- 


mine, and it is entirely within his discretion to determine, whether there 
was such misconduct on the part of a juror as necessitated a discharge 
of the jury, and the decision given by the Judge on the question is not 
open to review. 


Where the question of misconduct on the part of the jury or other similar 


The decision in Rahim Sheik v Emperor, it which case the jury were. 


sufficient cause arises, the Sessions Judge has inherent power tò discharge 
a jury and empanel another This power is not covered by any provision 
of the Code of Criminal Procedure, the matte: being one for the Judge’s 
discretion. Itis to be noticed thatso faras it deals with any point 
specifically, the Code of Criminal Procedure must be deemed to b> 
exhaustive, and the law must be ascertained by reference to its prdvision, 
but where a case arises which demands interference, and it is not within 
those, for which the Code specifically provides it wouid not bz reasonable 
to say that the Court had not the power to make’ such an order as the 
ends of justice require. 


discharged by the Judge, before the verdict, applies with equal force toa 
case where the jury are dischargrd by the Sessions Judge in circumstances 
other than those specially provided by the Code of Criminal Procedure, 
either upon or after the verdict, before the trial terminates in the Court 
of Sessions. 4 


In England the Judge has the power to discharge the jury, if necessity 


arises, before or after the verdict, andin the abserce of any provision to 
the contrary in the Indian Statute relating to procedure, a rule recognised 
under the English law, whichis nota mere rule of practice and. proces 
dure, but a rule embodying a principle of justice, may safely b applied 


Nagen Kundu v King-Emperor ian sis 
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Jury t ial—Yury trial held in an atmosphere of bias and prejudice—TJury 
influenced by private knowledge gathered outsides Court—Verdict 
obtained on such a trial, if sustainable. 

Where the Judge strongly expresses an opinion as regards the atmosphere 
of bias and prejudice in which a jury trial is held, it is quite impossible 
to uphold such a trial quite apart from the merits of the case. 

That where the Judge refers to specific instances which show that the 
jury were influenced by their private knowledge based on what they had 
heard outside Court and further show that they were prepared to make 
an assumption against the accused without any evidence to support it, 
a verdict obtained on a trial such as this cannot possibly be sustained. 

That when the materials on the record are such that if a fair summing up 
is to be made by the Judge it would be one of acquittal, no useful 
purpose can be served by putting the accused up for a fresh trial. King- 
Emperor v Dharanidhar Mandal “aie, °° Sah 

trial in an atmosphere of bias and prejudice, effect of ; see-Jury trial... 

Kabuliat —Leas2 of garden land - Purpose of the leose — Bengal Tenancy Act 
(VII of 1885) if applicable--Tenant, holding over, tf a trespasser. 

Where a Kabuliat showed that the lease was in respect of- garden land, on 
a part of which the tenant was allowed to have his dwelling place and 

there was no indication in it that the lessee was to be treated as a raiyat 
under the Bengal Tenancy Act, or that the purpose of the lease was 
agricultural or horticultural : 

Held, that the lease was not governed by the Bengal Tenancy Act. 

A person, who wason the Jand on payment of rent after the demise of 
his father who was holding over for a number of years after the expiration 
of the terms of his lease was not in the position of a trespasser and no 
suit for establishment of title against him was necessary. Asutosh 
Pramanik v. Jibandhan Ganguly as se 

Katar (or sword) marriage among Sudras, if a valid marriage ; see Marriage... 

Kazi, discretion of -Management of trust for public purposes of, a charitable 

and religious nature—Mahomedan Law ; see Public charity... ina 

——~, discretion of--Wishes of founder of trust for public purposes of a 

charitable and religious nature—Mahomedan Law; see Public charity ... 

, clscretion of, very wide — Under Mahomedan law in respect of a trust 

for public purposes of a charitable and religious nature ; see Public 











charity ae ase 

~— =, place of, in British Indian system, is now taken by the Civil Court ; 

see Public charity | sae eee 

, power of —Trust for public purposes of a charitable and religious 

nature— Wishes of founder—-Management ; see Public charity kis 

Kobala, rectification of—Kobala differs from Bainanama—intention of 
parties—Scope of suit. 


Where In a suit for rectification of a kobala on the grcund that it 
differed from the Bainanawa on which it purported to have been based 
in respect of the total area conveyed and in respect of the Northern 
boundary of that land, it was found that there had been no mistake or 


15 
15 
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Kobala—{ Contd ). 
fraud and the alteration in the. area wa boundaries al been with me 
knowledge and consent of both the parties > f 
ifeid, that the question for decision bzing whether tis kaali was the 
correct expression of the intention of the parties and of the agreement 
entered into between them, the plaintiff had no case for rectification once 
it was found that there had been a ‘distinct understanding between 
the parties; ; t 
Held'furtker that the question Wheiher the plaintiff had or had not 
actually got possession in pursuance of the agreement or the southera 
boundary of the kobala was incorrect was entirely outside the scope of s. 
the suit. Mahomed Eusuff v. Umedali Mian see re 360 
d differs from Bainanama—Intention of parties; see Kobala,' rectifica- 
tlon of - Mae 360 
Kudiyaram right—AMadras Estates Land Act ( Madras Act 1 of 1908), : 
Sections 3, 189-—-Civil Procedure Code, (Act V of 1908), Section g— 
Definttion of " estate ” ~Construction of Inam evrant—Presumption as 
to inclusion or non-inclusion of Kudivaram right— Burden of Proof 
General rule in favour of jurisdiction of Civil Court. 


In a sult to recover rent or damages for use and occupation of agricultural 
holdings in the plaintiffs inam village, the defendants pleaded that 
having regard to the definition of “ estate ” in section 3, sub-section 2,d) 
of the Madras Estates Land Act, 1908 “any village of which the land- 
revenue alone has ben granted in inam tO a person not owning the 
kudivaram thereof’ (the village in question was an “ estate ” and 
therefore that the jurisdiction of the ordinary Civil Courts was excluded 
by virtue of section 189 of the Act. The plaintiff relied on a grant of 
1810 which was not, however, produced, and extracts from the inam 
register of 1861 afforded the only documentary evidence as to the nature - 
of the grant. 


_ Held, on the question whether the plaintiff was the owner of the kudivaram, 
right as well as of the melvaram right, and whether the grant of 1810 
conveyed both varams ; 


1, That the fact of there having been cultivating tenants in the village 
prior to the grant did not raise a presumption of fact that the zemindar 
had not the kudivaram right. 

2, That there was no presumption either way as to the inclusion or 
non-inclusion (ia the grant) of the kudivaram right. 


3. That the evidence belng incoaclusive as to whether the grant of-1810 
conveyed the kudivaram right or not, the general rule laid down in 
section 9 of the Civil Procedure Code la favour of the jurisdiction of the 
Crvil Court applied, and the onus was therefore on the defendants (who 
sought to exclude the jurisdiction of the Civil Court) to prove that the 
grant was of the malvaram only. 


4. That the defendants not having discharged the burden of proof which 
lay upon them, they had failed to prove that the inam was an “ estate ” 
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Kudivaram—(Contd J, 5; 
within the statutory definition so as to oust the jurisdiction a the Civil 
Court. Popuri Ramayya v. Putcha Lakshminarayana au 


Landlord receiving notice of transfer by money sale and who has filed a 
Petition for pre-emption under section a6F of the Bengal Tenancy Act, 
if can contest an application for setting aside the sale ; see Occupanoy 


holding ' Si eve 
Land revenue, permanent settlement of, with zemindar pursuant to Madras 
Regulation XXV of 1802, effect of ; see Objection, right of ... cae 


Lease of garden land, if governed by Bengal Tenancy Act-—Tenant built a 
dwelling house on a part of it-—No indication that the lessee is to be 


treated as raiyat; see Kabuliat ose see 
Legal Practitioners Act, Sec. 12—Defect of character—Conviction under 
section 17 Cl. (a) of Criminal Law Amendment Act ; see Pleader ss 


_ Sec. 14--Allegation that pleader signed and filed 
a petition of KA AAN in “a menge ‘execution ‘ case-—-[)enia] by 
pleader ; see Pleader | i hae eee 

Limitation ; see Appeal against acquittal > dae oe 

, Indian Limitation Act, (IX of 1903) Sec. zo Sch. T, Aris. 139s 
a ee Law Wakf property, not “vested” in mutwalli or 
sujjadanashin as trustee in the technical sense—Amendment of Sec. 10 
by the. Indian Limitation (Amendment) Act I of 1929, inapplicable to 
suit instituted prior to tts coming into forcs—Suit by sujjadanashin 40 

eject muja wars (attendants at shrine)—Aduerse possession, requisites 
of—Onus probandi—Defendants-mujawars’ possession, after their 
dismissal from office, not perse adverse, when no claim of ttle as 
omners asserted, 

Under the Muhammdan Law, the moment a wakf is created, all tights of 
property -pass out.of the wak, and vest in God Almighty. The curator, 
called Mutawalli, Sujjadanashin or Mujawar, or by any other name, is 
merely a manager of the wakf. He is not a: “ trustee’ in the technical 

_ sense as understood in the English system, nor is any property belonging 
to the wakf “vested'’ in him within the meaning of section 10, Limi- 
tation Act, 1908, as it stood prior to its amendment by the Indian 
Limitation (Amendment). Agt I of 1929: 5. - 

Semble: The amendment of -section 10 by Act lof 1929 was effected i in 
consequence of the decision in Vidya Varuthi’s case. 

In a suit brought in 1926 by the Sujjadanashin of a Muhammadan dargah 
(shrine) to recover passession of certain wakf aes frem the defendants, 
who were at one time Mujawars (i.e, attendants and servants of the 
shrine) and who were let into possession in consideration of their services 




















as Mojuwars, but had b3en dismissed in 1898 by the then Sujjadanashin i 


from their appointment as Mujiwars : 


Held: (1) That in view of the decision in Vidya Varuthi’s case, the suit — 


did not come within the provisions of the aoe section 10 of the 
ive ion Act, Ie 03, ; 
(2) That the title to the lands being in the plaintift-safjadanashin, the 


434 
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Limitation—(Conid.). - 

onus under Art. 144 Sch. I of the Limitation Act was on the defendants, 
who relied on adverse possession asa bar, to shew that they had been in 
adverse possession of the lands for more than 12 years prior to the insti- 
tution of the suit. , 

(3) That the defendants’ plea of adverse possession was inconsistent with 
the application of Article 139 ( " suit by a landlord to recover possession 
froma tenant ”), upon which they relied in the alternative. 

(4) That though at one time in 1894 the defendants asserted their title 
to the lands adversely to the then sujjadanashin, they did not, when 
their claim was negatilved by the decisions of the Courts in 1867, persist 
in their contention that they were owners, and after their dismissal from 
office as Mujawars in 1898, they were content to occupy the position of 
attendants and servants of the shrine, and claimed merely a right, as such, 
to render services at the shrine. 

(5) That the defendants’ continued possession of the lands since their 
dismissal in 1898, and their continued performance of services as 
Mujawars, without any further asserlion of title as owners and proprietors 
of the suit lands, was therefore consistent with their being allowed to 
remain in occupation by the leave and license of, and not adversely to, 
the Sujjadanashin. 

(6) That, under the circumstances, and on the evidence, the defendants had 
not discharged the onus that lay upon them, under Article 144 of proving 
the adverse possessicn relied on and the plaintiff Sujjadanashin’s suit 
for possession was consequently not barred by limitation, 

To constitute: “adverse” possession, the possession required must be 
adequate in continuity, in publicity, and in extent, to show that it is 
possession adverse to the competitor. 

The law of limitation applicable toa suit is the law in force at ‘the date 
when such suit is instituted, and not an amending law which comes into 
Operation during the pendency of the sult. Mst. Allah Rakhi v. Shah 

Mohammad Abdur Rahim asy we 157 

Indian Limitation Act (IX of 1908), Section 28, Sch. J, 

Articles 144, 149—Fishery rights in large navigable river—Acqutsition 
of, by adverse possession against the Government—Requisites of 
adusrse possession—Fossession of independent trespassers cannot be 
" tacked ’’—Mortgagor’s adverse possession may be tacked and added on 
to that of mortgages. 4 

The plaintiff claimed to have acquired by adverse pcssession a prescriptive 
right to the fishery in the river Cossye, which being a “large navigable 
river’? the property of the alveus and of the fishery was prima facie in 
the Government under the provisions of the Bengal Regulation XI of 
1825 ; 

Held, on the evidence, that the plaintiff had established that he and his 
predecessors in title had for 60 years been in pcssession adverse to the 
Government of the fishery In question, and therefore by operation of the. 
Indian Limitation Act, Section 28, and Article 149 (as read with 








N 
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Article 144), the right of the Government to the fishery was extinguished 
and the plaintiff had thereby acquired a right to it, The granting by the 
plaintiff and his predecessors of leases or licenses of the fishery (which 
prima facie belonged to the Government) was evidence of the usurpation 
by the plaintiff of the distinctive rights of the Governm2nt and was thus 
most significant evidence of adverse possession. 

By: adverse possession is mant possession adequate in continuity, in 
pubiicity and in extent to show that it is possession adverse to the 
competitor. The possession required must ba nec vi nec clam nec 
precario. 

It is not necessary, in order to establish adverse possession, that the proof 
of acts of possession should cover every moment of the requisite period. 
The nature of the requisite possession must necessarily vary with the 
nature of the subject possessed. The possession must be the kiad of 
possession of which the particular subject is susceptible: 

When adverse possess‘on is asserted as against the Government, it is not 
necessary that the adverse character of the possession should be actually 
brought home to the knowledge of the Government. It is sufficient that 
the possession be overt and without any attempt at concealment, and if 
the rights of the Government have been openly usurped it cannot be 
heard to plead that the fact was not brought to its notice. Apart from 
the longer period of limitation allowed to the Government by Article 149, 
there is no discrimination in the Act between the Government and the 
subject as regards the requisites of adverse possession. 

Having regard to the definition of “ plaintiff’? in Section 2 Sub-section (8) 
of the Indian Limitation Act, a plai t'ff claiming title by adverse possese 
sion cannot “tack’’ the possession of an incependent trespasser from 
or through whom he does not derive his right to sue. Buta mortgagor 
can, for the purposes of the Limitation Act, avail himself of and “ tack ” 
on to his own adverse possession the adverse possession of his mortgagee. 
The Secretary of State for India in Council v. Debendra Lal 
Khan eee ea 

Indian Limitation Act, (IX of 1908), Sch. 1, Artie 64— 

e Account stated '?-—~ Money lending trana wtion—Settlement of account 
between tender and borrower. 

Areal “acconnt stated’’ within the meaning of Art. 64 of tbe Indian 

Limitation Act, (as distinguished from that form of account stated which 

` constitutes a mere acknowledment of a debt), isan account which con- 
tains entries on both sides, and in which the parties who have stated the 
account between them have agreed that the items on one side should be 
set against the items upon the other side and the balance only should be 
paid; the items on the smaller side are set off and deemed to be paid 
by the items on the larger side, and there isa promise for good con- 
sideration to pay the balance arising from the fact that the items have 
been so set off and deemed to be paid. 

The essence of an account stated is not the character of the items on one 





- 
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side or the other, but the fact that there are cress items of account and ' 


that the parties mutually agree the several amounts of each and, by 
treating the items so agreed on the one side as discharging the iterrs on 
the other side gro tanto, go on to agree that the balance only 15 payable. 
Such a transaction is in truth bilateral and creates a new debt and a new 
cause of action. There are mutual promises, and tbere is mutual 
consideration to support the promises on either side and to constitate the 
new cause of action. 


Where an account bas been so stated it is immaterial that some , of the 


earlier items in the account were then barred by limitation Nor is it 
materia] that the balance of indebtedness 1s throughout in favour of one 
side and the only payments made on the other side are simply payments 
in reduction of such indebtedness. 


Plaintiffs (money-lenders; lent money tO the defendants from time to time, 


and the loans were entered in the plaintiffs’ account books with charges 
for interest and so also were the payments on account made by the 


defendants from time to time. On Kuar Sudı 9, Sambat 1982 (i. e, tbe” 


26th September, 1925) the acccunts as between the parties were adjusted 
anda sum of Rs. 16,043-3-9 found due to the plaintiffs and the defen- 
dants on that date signed the following entry in the plaintiffs’ ledger : 
“ Balance due to be paid after adjusting the account upto Kuar Sudi ç, 
Rs 16,043-8-9. ” 


The last‘loan granted to the defendants was on oth August, 1921, a the 


` Jast acknowledgment of the accounts by the defendants (other than the 


aforesaid entry) was on roth October, 1921. The plaintiffs sued on 17th 
August, 1927 to recover the money due on basis of the settlemert of 
account, ‘dated the 26th September, 192°, The High Court dismissed 
the suit as time-barred, holding that the words “account stated in 
Ait. 64 of the Limitation Act could not properly be applied to a money- 
lending transaction, where one party lent to the other and the other 
merely made repayments of the money lent, so that the borrower was 
always the debtor of the lender : 


Held, by the Privy Council, (reversing the High Court; -7. L. R. 54 <All. 


506) that the account was mutually stated and agreed between'the parties. 
and that the settlement of 26th September, 1925 was an “account stated’? 
within the meaning of Art.64 of the Indian Limitation Act, and the 
present suit, being instituted within three years thereof, wasin time. 
Firm Bishun Chand v Seth Girdhari Lal a en 
Indian Limitation Act (IX of 1908), Sch. J], Article 132— 
Royalty charged upon leasehold property— Limitation for recovery of. 


Semble: A suit to recover royalties charged upon leasehold premises is 


iE EEE 


subject to 12 years’ limitation period (Art. 132 Indian Limitation Act). 
The -Baraboni Coal Concern, Limited v. Deba Prasanna 


Mukherjee | | ane eon’ ” 





Indian Limttation Act, (IX of 1908), Sch. J Article 182, 
clause §—Application for execution or to take some step Ín aid af 


P AGE.: 
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execution Bona fides of decree-holder immaterial — Application merely 
Jor the purpose of gaining time and keeping the decree alive neverthe- 
less saves limitation—Terminns a quo==" Date of applying”, not 
the result of the application—Alteration introduced by Amending 
Act 1X of 1927. 

Under Art 182, clause 5, of the Indian Limitation Act, 1608, it is sufficient 
to show thatan ‘application was made in accordance with law to the 
proper Court for execution or to take some step in aid of execution of 
the decree, and it is not further necessary to show that such application 
was not merely colourable but had been made with a dona fide and 
Genuine intention of obtaining execution of the decree and not simply 
for the purpose of gaining time and keeping the decree alive. 

The terminus a qus under the unamended form of Article 182, clause 5, is 
the date of the application for execution or to take some step in aid of 


execution, and not (as under the Amending Act 1X of 1927) the result of 


the application, viz. the date of the final order passed on such application. 

Khan Bahadur Mouivi Khalil-ur Rahaman Khan v. The Collec- 

tor of Etah oe ove 

Punjab Limitation (Custom) Act, (Punjab, Act I af 1970}— 
“ Alienation ’’—Transfer by widow, not merely of her life estate, but 
the full estate in the property, with concurrence of next heir, 

Under the Customary Law of ‘the Punjab, where a widow who is entitled 
only toa life estate ‘in ancestral property, ‘transfers merely her life 
estate, it does not amount toan ‘alienation’ within the meaning ‘of 


—— an 





Articles 1 and 2 of ‘the Punjab Limitation (Custom) Act, I of 1920, but ` 


where she purports to transfer, not merely -her life interest, but the 
absolute estate in the property itself, with the concurrence of the next 
reversioner, such transfer isan “alienation” within the purview of the 
Act and a suit to set it asice must b2 brought within the special period 
of imitation thereby prescribed. Musamimat Sat Bahari v. 


‘ Barkhurdar Shah ene oon ans 
—— ———, law of, applicable to a suit ; see Limitation rT ‘ie 
‘Limitation Act, Sec. 4(8)—‘Plalatiff’—-Possession of independent trespasser 

cannot be tacked —'Right to sue’ ; see Limitation ies F3 





<r 





, Sec, 2(8)— Plaintif —'Right to sue’—Mortgagor’s adverse 
possession may be tacked and added to that of mortgagee; see 
Limitation vee 4 
~, Sec 10—-Wakf property not ‘vested’ in Mutwalli or Sajja- 
danashin as trustee in the technical sense; see Limitation .., oe 
, Sec. 10, as amended by Act I of 1929, inapplicable to suit 
instituted prior to its coming into force, see Limitation es 4 
, Sec. 10 (unamended) does not govern a suit for ejectment 
of Mujawars by a Sajjadanashin ; see Limitation ii Ki. 
, Sec, 10, why amended by Act I of 1929 ; see Limitation ,., 
~——- — ———, Sec. 22, applicability of—Addition of proper or necessary 
party ; see Ejectment suit san 
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Limitation Act, Sec. 28 Sch. I. Arts. 144, 149—Acquisition of fishery 
right in large navigable river by adverse possession against the Govern- 











ment ; see Limitation Ne nee 
Ss , Sch. L. Art. 64—‘Account stated’—Money lending tran- 
saction—Settleme.t of account between lender and borrower; see 
Limitation sae sn 
aan — , Sch. I. Art. 64—‘Account stated’, meaning of; see 
“Limitation ae ji 
_—- a , Sch. I. Art.64—Earlier items in the account barred by 


limitation—Balance of indebtedness is throughout in favour of one side— 
Payments made on the other side are simply payments in reduction of 
such indebtedness ; see Limitation 


, Seh. I. Art 91—Voidable instrument—Terminus a quo — 
Date of discovery of true character of the deed of gift, and not when the 
plaintiff ceased to be under undue influence ; see Undue influence 

, Sch. I. Art. 131 and not Arts. 14, 120, applied—Sult 
against Government for declaration of plaintiff's right and payment of a 
sum calculated upon the footing that he was entitled to receive a percen- 
tage of the amount of the Government assessment for the time being ; see 
Ultra vires 
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LALI aes 


, Sch. I. Art. 132—Royalty charged upon leasehold 
property— Suit to recover royalties ; seo Limitation ane was 
,Sch.1 Art. 1399—Suit by Sajjadanashin to eject Muja- 
wars ~Plea of adv.rse possession by the defendants ; see Limjtation ... 
, Sch. I. Art. 141—Conveyance by Hindu widow to her 
daughter on the occasion of her marriage, reserving only a few acres for 
her own maintenance—Suit by widow’s husband’s next reversioner to 
recover possession of the property.; see Hindu Law re ‘es 
mama ——, Sch. 1. Art. r44— Solt by Sajjadanashin to eject Muja- 
wars= Onus on defendant Mujawars to show that they had been tn 
adverse possession ; see Limitation 
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,Ooch. I. Art, 157—Appeal from order of acquittal , see 
Appeal against acquittal si ae 
, Sch. I. Art. 180—'When the sale beccmes absolute’— 
Appeal against order confirming a sale ; see Limitation sus one 
Sch I. Art. 182 Cl. (5)—Application for executien or to 
take some step in aid of execution—Bona fides of decree-holder imma- 
terial—Application merely tor the purpose of gaining time and keeping 
the decree alive nevertheless saves limitation ; see Limitation dis 
,och. I. Art. 182 Cl. (5}—Zerminus a quo—‘Date of 

applying’, nct the result of the application—Alteration introduced by 

Amending Act IX of 1927 ; see Limitation Sus dee 
Limitation law, amended pending suit, if applicable ; see Limitation nee 
Local Self-Government Act of 1885—Rules 1(a) and 2€(6)—‘Final’, 

meaning of ; see Jurisdiction re eae 
Madras Estates land Act, Sec. g= Failure to piove-—Inam, an ‘estate’ ; 

see Kudivaram right - 
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Magistrate, enquiring, summons issued by, legality of ; see Jurisdictior ... 
Mahomedan Law—Apfplication for divorce by wife—Form of procedure— 
Sutt or proceeding. 

An application before a District Judge bearing a court-fee stamp of twelve 
annas is not the proper form of procedure for a Mahomedan wife to adopt 
in order to obtain from the Court an order dissolving her marriage. 
Ayesha Bibi v. Abdul Gani 


Trust for public purposes of a cuit and religious 
nature— Kasi, discretion of, very wide ; see Public charity ... ote 
Maintenance of Hindu widow, amount of, on what principle fixed ; see 
Hindu Law one rT 
of a Hindu Widow of a deceased son during the lifetime of 
father when becomes a legal liability—Dayabhaga School, see Hindu 

Law 








‘Makarrari’ and ‘Maurashi’ in Patta effect of; see Patta, construction 
of TA aes 
Marriage —Sudras—Katar (or sword) marriage—Validity of. 

“Among Sudras a marriage in the atar form (in which the bride 
is given to the bridegroom’s sword or dagger in place of the 
bridegroom) is not a valid marriage, in the absence of proof that the 
ordinary ceremonies of a Hindu marriage were performed, and the 
issue of such a connection is not leglitimate. Diwan Ramsaran Singh 
v. Thakur Mahabir Sewak Singh eve aes 


Mela, holding of, on one’s land, when actionable ; ; see Appeal, competency 
of 


ke a 208 

Mine, working of—Indian Mines Act GN of 1923), Sections 15 (1) and 15 (2) 
— Expression tf a mine ts worked’ occurring in Section 15, meantng of 
—Section 3, clause (f), definition of mine—What tt connotes— 
Lexicographical meaning of the word. 

Where the offence complained of was the contravention of the provisions 
of Sections 15 (1) and 15 (2) of the Indian Mines Act (IV of 1923) and 
the facts showed that during the time in question some persons were 
employed in loading wagons, and others were employed on the surface 
but no miners were at work ; 

Held, that the above amounted to a workin g of the mine within the mean- 
ing of the Act. 

The word ‘mine’ is defined in clause (f) of Section 3 of the Act. And the 
word is to be understood in the sense of that definition wherever it is 
to bo found in the Act, unless there is anything repugnant in the subject 
or context, The definition is very clurrsy and very loosely expressed. 
According to the definition, the word means an excavation and includes 
works and machinery, tramways and sidings whether above or below 
ground in or adjacent to or belonging to amine. It is expressed in 
the widest possible terms ; and apart from anything else. the expression 
‘adjacent to,’ which connotes proximity or neainess and not necessarily 
the idea of touching, seems to have been misused. It is possible that 


if too strict an interpretation is applied it would include things never - 
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Mine—(Conid.). < 

contemplated to come within its scope. But, as it stands, there can be 
no question that in addition to excavations, machinery etc , and works 
which are incidental to or connected with mining operations clearly fall 
within the definitiom and are meant to be covered by it. This is 
suffictently indicated by the definition of the word ‘employed’ as given in 
Section 3 clause (d) of the Act. Whether a particular kind of work 
comes within the mischief of the definition or not must always bea 
question of fact. 

The primary lexicographical meaning of the word ‘mine’ -standing 
alone is an underground excavation made for the purpose of getting 
minerals, the particular signification of the word as used in a contract, 
where there is no question of any definition, may be wen largely by the 
context. 

The term mine is not a definite term, but is susceptible of limitation 
or expansion according to the intention in which it is used and its 
primary signification can always be enlarged if that is the intention of 
the contracting parties or the legislature. Keshardeo Goenka v. 


The King-Emperor ar sv 
‘Mine’ is nota difinite term, but is susceptible of limitation or expansion 
according to intention ; see Mine, working of ‘ae se. 


Minor—Nalural guardian of minor assenting to a reference to arbtiralion— 
Court not recording sanction expressly- Award and decree passed 
afterwards-—~If suck award and decree void—Civil Procedure Code (Act 
V of 1908), Order 32 rule 7, 4f complied with. 

A reference to arbitration was assented to by the natural guardian of the 
minors, whereupon the pleader guardian who was representing the minors 
was discharged but the Court did not expressly record his sanction to the 
agreement and eventually an award was made and a decree passed in 
accordance with the award: _ í 

Held, that in as much as Order XXXII rule 7 was not complied with, the 
agreement and decree against the minors, weie void. Sheik Nurul 


Anwar v, Sm. Golenoor Bibi _ A Jak 
a, power of, to have the guaidian-ad-litem discharged and crder as to 
costs set aside or varied ; see Guardian-ad-litem sae 


t, remedy of- Guardian-ad-litem negligent, or re or otherwise 
imprudent in looking after the interests of the minor; see Guardian- 
ad-litem ue ia 

Misconduct on the part of juror—Verdict of jury recorded — Judge came 
to know after the charge to jury one of the jurors absented himself from 
the retiring room for an hour without the leave of the Court to say bis 


prayers ; see Jury trial vee 
Misdirection to jury~Expression of opinion by the Judge on questions of 

fact relevant to the proceeding ; see Charge ae ang 
inn to jury, what amounts to—Charge to be taken as a ne and 





examined in the light of evidence—Leading to prejudice or injustice— 
Stray passages from Judge’s charge ; see Charge - BI has oe 
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Mokhasa or Agraharam villages, owners of, if can object to separate regis. . 


tration of villages and apportionment of. peishcush — Permanent settle- 








ment of jand revenue with Zemindar ; see Objection, right of exe 

— or Agrahatam villages, owners of, if can object to transfer by a 
Zemindar of whole or part of zemindari ; see Objection, right of se 
Mortgage bond, endorsement on the back of, reciting release by taking 
cerlain amount, if requires registration ; see Redemption, partial bee 
Mujawar, a manager of the wakf; see Limitation , i errr 
is not a trustee in the technical sense as understood in the English 

system ; sze Limitation aie eos 
Mujawars’ possession, after their dismissal from office, not per se adverse, 
when no claim of title as owners asserted ; ses Limitation ... eas 
Mutwalli, a manager of the wakf ; see Limitation se wah 
— = ig not a trustee ih the technical sense as understood in athe English 
system ; $22 Lim:tation ste oon 
Necessary and proper party, distinction between : see Ejectment suit ane 


Objection, right of— Madras Regulation XXV of 1803—Madras Act 1 of 1876 
(Land Revenue Assessment Acte—Transfer of semindary —Locus standi 
of holders of mokhasa or dgrahavam villages to object. 


The effect of the perrmnent settlement of the jand revenue made witha 
zemindar pursuant to Madras Regulation XXV of 1802 is that he is 
recognized by the Government as the proprietor of that zemindary, and 
that, as such, he engages with the Government for the payment of the 
permanently settled revenue due thereon. Though he has full powers of 
transfer, he is not relieved from his obligation to pay the full revenue 
until the transfer has been registered and the peishcush (revenue) duly 
apportioned ; and by Madras Act I of 1876 (Land Revenue Assessment 
Act) either alienor or alienee may apply for separate registration of any 
portion of a permanently-settled estate which has been transferred, and 
for its separate assessment to peishcush. 


So far as the owners of mokhasa or agrabaram villages in the zemindary 
are concerned, the transfer isa mere substitution of one zemindar for 
another and in no way affects their rights. They have, accordingly, no 
right to object to the transfer by a zemindar of the whole or part of 
his zemindary, or to the separate registration of the villages and 
apportionment of the peishcush which may be necessary to give full effect 
to the transfer. Maharajah of Jeypore v. Sri Rajah Tyada 
Pasupati Rudra Sri Lakshimi one oe 
Occupancy, right ofLand held by co-sharers—Surrender by co-sharers ~- 

Confirmatory Patta ; sze Sale of defaulting estate sae eee 
——-~-, right of—Land used for grazing of cattle required for agricul- 
tural pursuits ; see Sale of defaulting estate eee one 
holding—Application for setting aside a money salemLandlord 
receiving notice and filing application for pre-emption~—If entitled to 
contest such application—-Finding of fact by lower appellate Court, if 
can be challenged in regision, 5 
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Occupancy—(Conid ), 
A finding of fact by the lower appellate Court cannot be set aside in 
revision. 


A landlord who has received notice of a transfer by money sale and who— 


has filed a petition for pre-amption under section 26(F) of the Bengal 
Tenancy Act, is entitled to contest an application for setting aside. the 
sale. Annada Charan De v. Sm. Mahalakshmi De... one 

~~ —— holding -Bengal Tenancy Act (VIII of 1885, as amended by 
Act IV B.C. of 1928), Section 26 F. Cl. (5)—Order for pre-emption 
conditional on payment by landlord of cost of improvements effected by 
purchaser—Court, tf justified to make such order. 

* Under Section 26F clause (s) of the Bengal Tenancy Act no discretion is 
left to the Court to make an order for pre-emption conditlonal on the 
payment of the value of the improvements effected by the purchaser 
after his purchase. The value of such improvements is to- be sought for 
in a separate proceeding. Secret ary of State for India in Councll 


v. Sukh Chand Saw ‘is ius 
Opinion, expression of, by the Judge on questions of fact relevant to the 
proceeding, when amounts to misdirection to jury ; see Charge sas 
Order in Council directing retrial of suit on merits—Proceedings in India 
contrary to such directions, effect of ; see Jurisdiction She 
——— recording compromise under O. 23, R. 3 of Code of Civil Peedi 
No appeal against decree ; see Appeal, competency of eee, ata 


Owner of building, if entitled to compensation from the Calcutta Municipality 
for refusing sanction for construction of detached additions thereto 


within a street aligament ; see Compensation T seo 
Ownership, legal, if to be considered for income tax purposes ; see Income 
tax wee s4. 


Partial redemption, if can bs had—Purchaser of equity of redemption before 
release of some of the mortgaged properties—No knowledge of mort- 
gagee of transter at the time of release ; see Redemption, partial ei 

Party—Necessary and proper party, distinction between ; see Ejectment suit 

claiming title to land by virtue of purchase—Vendor had title to land ; 








see Title to land ose A 

to compromise decree, ih collusive, is bound by it; see Compromise 

decree ene eo 

— to decree, if collusive, is bound by it ; see Compromise decree ` i. 





Patta, construction of—'Putra pautradikramay' and ‘Thica mokra 
l mourashi’ meaning of—Thica’ what it means, f 
In a patta by which a tenure was created the word 'Thica mokra mourashi’, 
‘putra pautradikramay’ occured and there was the further stipulation that 
there would bs no remission on any account : 
Held, that the tenure was evidently intended to be held from generation to 
generation and not for a temporary period. , 
Held further, the words ‘mokrari’ and ‘mourashi’ in the patta meant that 
the tenancy was not only hereditary but its rent was also fixed In 
perpetuity. 
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Patta—(Conid.)}. 
The word ‘Thica’ means a contract by which a person engages to pay a 
fixed amount of rent or revenue and does not mean temporary, 

















Hanuman Das Mundra v. Damodar Laik _ ids 
Penal Code, Sec. 97 -Property belongs to the complainant; see Appeal 
- against acquittal fis ase 

, Sec. 97—Right of private defence of property, when comes into 

operation ; see Appeal against acquittal ski sii 

, Sec. 403—Elements constituting the offence; sea Criminal 

breach of trust ove aes 
— , Sec. 40)7—Gist of the offence ; see Criminal breach of trust... 
amen mmg Sac, 409—Proof to bs given ; see Criminal breach of trust... 








, Sec. 409—Prosecution proving receipt of money for a particular 
purpose —Case of entrustmsant made out ~Prosecution, if to prove actual 
mode of appropriation—-Los3 as the consequence of the act of the 
accused, ifany factor of the offence—Elements constituting the offence ; 
see Criminal breach of trust siè ji 








, Sec. 477A—Fudgment without any proper appreciation of the 
elements to justify conviction—Ejfect of—Omission of the accused to 
adduce direct evide 1ce but suggestion of the defence case given in 
cross-examination—Whether any duty of the prosecution to lead 
evidence to give denial to defence allegation. 

In a charge under Section 477A. Indian Penal.Code the defence was that 
the entries were merely in the nature of adjustment of accounts and were 
recorded under the direction and authority of the partners and that the 
father of the accused was also one of the partners of the firm and there 
was no finding in the judgment of the Court in respect of the accused’s 


father’s connection with the firmand so far as the question of entries’ 


was concerned the learned Magistrate disposed of it in his judgment by 
saying that it was the accused’s defence and, therefore, it was for the 
accused to prove it and that he had not given any evidence in support 
of it: 


Held, that the case has been tried without a proper application of the. 


elements which are necessary to be established in order‘that the convic- 
tion of the accused has been justified. 


That the view taken in respect of the omission of the-accused to adduce 
evidence is not correct. ` That being the defence, which the accused had 
taken and had suggested in the course of the cross-examination'of the 
prosecutior witness, it was the duty of the prosecution to call some of 
the partners or at least some responsible person as a witness and to give 
a positive denial of the allegation which the accused put forward. 
ladra Kumar Hazra v. Emperor oes, 


Pensions: Act, Sec. 6—Suit against Government for declaration of plaintiff’s 
right and payment of a sum calculated upon the footing that he was 


entitled to receive a percentage of the amount of the Government ` 


assessment—No order for payment to be made ; see Ultra vires 
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Petrol not included in the expression ‘oil peers ; see Tender, cons 
struction of kis eee 

Plaint, if to be rejected —Fatal Accidents Act (KIH of 1855), suit under— 
Application to sue in forma pauperis ~Finint not complying with all the 
requiremenis~Civil Procedure Code (Act V AA 1008), Order 23 rules 2 
and 5~—~ Paint, if to be rejected. 

When in an application to sue in forma pauperis damages were claimed 
under the Fatal Accidents Act, the full particulars of the beneficiaries 
will have to be given in the plaint and when the plaint did not contain 
those particulars, it could not be said to have complied with the require- 
ments of rule 2 of order 33 of the Code of Civil Procedure and should 
therefore be rejected. Rivers Steam Navigation Co. v. Hiralal 
De A ise 

, order rejecting a~Remedy of the aggrieved party; see Decree — a 

Plea, new, if can raised for the first time in appeal before Privy Council; see 
Ultra vires 

Pleader—Legal Practitioner’s Act, (XVIII of 1879), Section inin 
under Section 17 clause (2) ofthe Criminali Law Amendment Act, 
if makes kim unfit to be a pleader. = 


Though the order made under Section 118 of the Code of Criminal 
Procedure was not a conviction for an offence, it was so under Section 17 
clause (2) of the Criminal Law Amendment Act. 

Such conviction disclosed a defect of character as would make him unfit 
to be a pleader as contemplated by Section 12 of the Legal Practitioner’s 
Act. In the matter of Chandra Benode Das, a.Pleader sve 

— Legal Practitioners Act (XVII of 1879), Section 14~—Pleader 
alleged to hava signed and filed a pelition—Denial by such 'pleader — 
Want of evidence beyond reasonable doubt. 

The point for enquiry in this matter was whether one D, a pleader signed 
and filed a petition of satisfaction in a mortgage execution case. D 
denied having signed or filed the petition : 








Held, that when it was not established beyond reasonable dou t that D 
actually signed the petition which was put in, he would not be dealt with 
under Section 14 of the Legal Practitioners Act. Debi Pada Chatter-= 
jee v. King-Emperor ose See 

Pleading, allegations in, ancillary and introductory to the main charge of 
_ fraudulent misrepresentation ; see Undue influence Gs KA 
Possession, suit for—Previous rent decree and purchase shapbiaaes by 
plaintiff himself—Co-sharer landlord made a party defendani— 
Purchase by co-sharer landlord by private kobala and possession taken 
by him before the auction sale—Suit against such co-sharer landlord 
and representatives of tenant, tf barred— Civil Procedure Code (Ack yY 

of 1908) Section 47, applicability of. \ 

The lands in suit which appertained toa tenancy were sold in execution of 
a rent decree obtained agalnst one G (tenant) by the present plaintiff in 
a suit for rent under Section 148A of the Bengal-Tenancg Act in which 
the defendant No. 1 in the present suit was mide a party Jdefendant as a 
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Possession-—(Conid, ). 

co-sharer landlord. The defendant No. 1 however obtained a kobala 
from G before the tenancy was put tosalein execution of the aforesaid 
rent decree and succeeded in getting possession. The present suit was 
brought by the plaintiff for khas possession of the said lands against the 
representatives of G and defendant No.1, The defendant No. 1 raised 
the defence that the suit was not maintainable in view of the provisions 
of Section 47 of the Code of Civil Procedure : 

Held, that though such suit as between the present plaintiff and the repre- 
sentatives of G.(the tenant) was clearly barred, the suit against defendant 
No.1 was not barred under Section 47 of the Civil Procedure Code as 
there was no liability in the defendant No. 1 to satisfy the decree for rent 
and no question as to execution, discharge or satisfaction of the decree 
arose so far as the defendant No. 1 was concerned, Nazibel Islam 
Molla v. Golam Afsar Molla 0 

——— of crop, right to, when accrues when land is sold by Court ; see 
Appeal against acquittal i 

by permission of and consistent with sontaa of title of 

owner ; see Adverse possession s. 

Presidency Magistrates, stipendiary and non-stipendiary, sabordtiate to 

Chief Presidency Magistrate ; see Jurisdiction ee See 


Presumption— Dishonest intention—Mere retention of money ; see Criminal 
breach of trust 





“un 
pan Ti 





of fact—Cultivating tenants in the village prior to inam 
grant ; see Ku divaram right 


ee maneng 





as to inclusion or non-inclusion of Kudivaram right; see 

Kudivaram right tis ces 

Private defence, right of, if continued—Judge’s omission to charge the jury 

to consider ; see Appeal against acquittal P S gi 

defence of pr operty, right of, when comes into operation ; see Appeal 

against acquittal si one 

Privy Counchl—Ctvil Proced use Code, (Act V of 1908), Order 4 45, Rule g— 

Dispute as to value of subject-niatter—Report dy Court of first instance 

on enquiry held under Order 45, rule 5, transmission of, to Privy 

Council—Benval Tenancy Act, (VI of 1885), sections 103-B, 181— 

Presumption arising from entries in Record of Rights—Inferences 

from statements in the khatian, finding of fact-——Reversal by High Court 

tn second appeal, not competent—Acgutsition by raivats of occupancy 
rights in service tenure lands 

When, ona petilion tothe High Court for leave to appeal to the Privy 

Council, there is a dispute as tothe value of the subject.matter, anda 

redo:t thereon has been made by the Court of first Instance under 

order 45, rule 5, Civil Piccedure Code, such report and full information 

with reterence thereto, should be included in the record transmitted to 

the Privy Council, to enable their Lordships to dispose of any prelimi» 


nary objection that may be raised to the competency of the appeal on the 
score of value. 
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"Privy Council—(Conéd.). 
By section 103-B of the Bengal Tenancy Act, 1885, every eniry in a record A 
of rights prepared under the Actis presumed to be correct unti! the 
contrary is proved. On an issue raising the question whether the 
~ plaintiffs (who were recorded as tenure-holders) were in fact tenure- 
holders or raiyats, the trial Court and the first appellate Court held that 
the Record was self-contradictory and that it was impossible to raise the 
presumption that the plaintiffs were tenure-holders, but they found on 
“the evidence, without the aid of any presumption that the plaintiffs 
were tenure-holders. On second appeal, the High Court reversed this 
finding, on the ground that the lower appellate Court had misdirected 
itself by not raising the presumption, arising on the Record, that the 
plaintiffs were raiyats : 


Held, by the Privy Council, reversing the High Court, that the omission of 
the first appellate Court to raise such a presumption did not amount to 
a misdirection. The question would necessarily depend on inferences to 
be drawn from statements in the kkatian, and such inferences were 
inferences of fact with which the High Court could not interfere in second 
appeal, (Civil Procedure Code, sections 100, 101). Their Lordships 
accordingly restored the finding of the first appellate Court that the 
plaintiffs were tenure-holders. 

A raiyat under the Bengal Tenancy Act, 1825, is not precluded by 
section 161 of the Act from acquiring occupancy rights in lands held on 


service tenure. Anup Mahto v. Mita Dušadh vei s 147 
Privy Council, appeal to, pending—High Court, if can stay further preted: 
ings in a suit ; see Inherent power ‘a ue 440 


Prosecution, if to give evidence denying defence ipat nraka of 
` the accused to adduce direct evidence but suggestion of the defence case 








given in cross-examination : see Penal Code, Sec. 477A. ue . oe 83 

Provincial Insolvency Act, Sec. 71, scope of ; see Insolvency... ong 399 
- —, Sec, 72~Order directing prosecution, when 

can be made ; see lasolvency sa 299 


Public Charity — Civil Procedure Code (Act V of 1908), Sec. ETT 
dan Law—Public trust „of a charitable and religious nature— 
Discretion of Kaai or Civil Court—-Removal of mutwalis apfointed by 
the founder. 


Under the Muhammadan Law, in respect of a trust for public purposes 
ofa charitable and religious nature, the discretion of the Kazi (whose 
place in the British Indian system is now taken by the Civil Court) 
is very wide. Generally speaking, he may not depart from the 
expressed wishes of the founder, but as regards management, which 
must be governed by circumstances, he has complete discretion. 

In a suit brought under Section 92, Civil Procedure Code, for admnistra- 
tion of such a trust and for appointment of new trustees and settling 
a scheme,’ the primary duty of the Civil Court is to consider the 
interests of the general body of the public for whose hisseni the trust was 


created. 
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~ 


Pubiic—(Conéd,). 

Held, on the facts, that there was ample material before the trial Judge to 
justify him, in the exercise of his judicial discretion, in removing the 
defendants mutwallis who had been appointed as such by their father, 
the founder of the charity. Mahomedally AdamJji Peerbhoy v. 
Akberally Abdulhussein Adam}ji Peerbhoy sxe ou 


t 


Public pathway—Criminal Procedure Code (Act V of 1898), Section 133—~ 
Law, tf alterd by the introduction of the Section 139A-—~What the Court 
ts to consider now—Which party to be directed to go to the Civll Court. 


Where one party viz. the first one moved the Court for proceedings under 
Section 133 of the Code of Criminal Procedure in espéct of a pathway 
which was claimed by them as a public pathway and the other party 
viz. the second one denied the existence of it and thereupon under 
Section 139A(3) of the Code of Criminal Procedure the Court stayed 
the procedings and directed that the second party should move the 
Civil Court for the assertion of his claim. On the fuilure' of the second 
party to do so and at the instance of the first party the Court took up 
the proceedings again : 

Held, that the law was now altered by the introduction of Section 139A 
of the Code and the question whether the claim of the second party is 
bona fide or not or in cther words, is a mere pretence or not, a question 
which under the case law prior to the amendments was of vital im- 


portance, is no longer so. What has now to be considered is very 


different from what was necessary then. Under Section 139A what 
has to be seen is whether the denial of public right by the second 
party is supported by any reliable evidence. If itis, tha Magistrate 
has to stay his hands until the matter of the existence of such right 
has been decided by a competent Civil Court. Under the law as it is 
at present, it Is the party moving for proceedings under Section 133 
or some body interested in asserting such right, who has got to go to the 
Civil Court to establish its existence. Kusha Mondal v. President, 
Gopainagar Union Board ai Ne 
Punjab Act lof 1920, Arts, 1 and 2 sag ave 
Punjab Land Revenue Act, Sec. 15--Application for review preferred 
beyond 90 days admitted—Revenue Commissioner reviewed and set aside 
an order passed by his predecessor—Sufficient canse for delay ; see 
Review dus ese 
Punjab Limitation Act, Arts. 1 and a—‘Alienition'—Transfer- by widow, 


not merely of her life estate, but the full estate in the property; "with: 
concurrence of next heir ; see Limitation ee one 








merely her life estate , sez Limitation ose 


radosan enakan 





——; Arts. 1 and 2—-Trangier by widow, who is entitled 
only to a life estate in ancestral property, when ‘alienation’; sce 
Limitation ate sat 


pad 


, Arts. 1 and a—‘Alienation’—Transfer by widow — 


133 


Lan 
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Cai 


Purchaser ata revenue sale, if can avoid an interest acquired by ‘adverse 











possession ; see Sale of defaulting estate ~a sae 
= -— claiming title on the basis of his purchase: what Yi prove + see 
Title to land Jes ‘us 
Purdanashin lady, admission by, effect of : see Title to land =... EO SiNi 
Putai Regulation, Sec. 14A, application for setti ing aside sale under—Proce- 
dure ; see Putni S 005 vee 
we Sec. 14A, ifapplies to sales held before the Act came 
into operation-; see Putni sale aes eee 

:ı Sec, I4A, if retrospective ; see Putni sale s iki 


Patat sale—Application for setting aside a sale- Patni, Regulation, 
Section 14A, if applies to sales held before the Act came in operation— 
Act IV of 1933, tf retroshective—Application, 4 to be signed and verified 
by party. 

An application for setting aside a sale under the freee of Section 14A 
~ of the Patni Regulation is not required by law to be signed and verified 
by the applicant. It will be sufficient if the petition be signed by a 
Pleader who was duly authorised to file the application, 

Section 14A of the Patni Regulation applies to all sales held-under the 
Regulation whether the sale was held before the Act came into operation 
or after, Srigobinda Choudhuri v. Maharaja Rao Jogendra- 


narayan Roy cee ers 
Rectification of Kabala—Kabala differs from Bainanama on whith it purports 
to be based—Intention of parties ; see Kahala, rectification of fi 


Redemption, partial—Release of part of mortgaged properties—Transfer of 
equity of redemption of ane of the morigaged properties not released 
before release—Morigages, no knowledge of transfer at the time of 
release~~Endorsement on the back of mortgage bond reciting release by 
taking certain amount, if requires rogistration—Registration Act 
(XVI of 1908), Sec. 17 Sub-Sec. (2) Cl. (XL). 

A purchaser of a portion of equity of redemption cannot redeem his 
property only though subsequent to his purchase the mortgagee without 
the knowledge of the sald purchase released from the mortgage : some 
other of the mortgaged properties. 


f ` 


Per Mukerji, F.: Where'only some of the mortgaged properties purported _ 


to have been released by the endorsement on the back of the mortgage 
bond, the endorsement falls within Sub-section (2) clause (XI) ot 
~ > Section 17 of the Indian Registration Act and requires no registration. 


Pranballav Saha v. Bhagaban Chandra Seal bee gg, 


Registration, if necessary—Decree passed in terms of compromise—Compro- 
mise evidenced by solenama creating Howla or declaring a Howla right 
in the sult land—Subject matter of litigation ; see Compromise decree ... 





pay ment made at time of registration ; see Specific performance TE a 
Registration Act, Sec. 17 Sub-section (2) Cl. (XI)-—-Endorsement on the 
back of mortgage bond reciting release by taking certain amount ; see 
Redemption, partial cua ae 


~ of sale deed—Practice—Presentation by vendee when cash- 
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Regulation VIII of 1819 (as amended by Act IV of 1939), Sec. 14A se 


Rent, reduction of—Title to rent Bengal Tenancy Act (VII of ea ; 


See. 52 Sub-section (1) Cl, (b)-—Land covered with sand 


The title to rent is founded on the presumption that the tenant enjoys the. i 
use of the land during the contract and if he loses the use of the land 


owing to no default on his part, he should not suffer. 
Clause (b) of section 52 Sub-section (1) of the Bengal Tenancy Act feos: 


nises that diluvion is not the only way in which land may be lost tothe | 


tenure or holdjng,. and, once it bas been found in such cases that the use 
of the land has been as much lost to the tenant as it would have been 
in the case of diluvion, itis for the landlord to show that there are 
circumstances which would disentitle the tenant to obtain relief. 

In a suit for recovery of rent, the defendant, who was a tenure-holder, 
contended that his jama should be reduced proportionately as a large 
part of the suit laad was permanently rendered useless by a deposit of 

á sand and so he reduced the jama by a solenama ina rent sult brought 


against his tenant. It was found asa fact that the land was covered ` 


with sand two cubits deep : 

Held, that under section 52 Sub-section (1) clause (b) of the Bengal 
Tenancy Act, the defendant was entitled to abatement of rent as there 
was a reduction of area to the extent covered by sand. Sm. Achala 
Dassi v. Maharajadhiraj Sir Bijoy Chand menatap ‘ie abe 

, title to ; see Rent, reduction of see on 

—- djeng if can be executed—Suit for declaration that certain rent decrees 

invalid—Order of the appellate Court that the execution might proceed 
against the tenures ip arrears only “ without any prejudice ” to the right 
of the plaintiff “ Gudgment-debtor) ’’—Plaintiff’s share, if excluded ; see 





Execution oe ih 
Repealing enactment, effect of, on right accrued under a repealed enactment ; 
see Ejectment e. NY 


Res judicata—Jndgment not inter partesEfect—-Discussing the basis of ` 


judgment, 


In recent years the tendency bas been to admit a else judgment which 
was not inter partes in evidence, under certain circumstances and for 
certain limited purposes under the provisions of Section 43 read with 
Sections 11 and 13 of the Indian Evidence Act. 

Such a judgment does not operate as res judicata ; it is to be taken into 
consideration along with other evidence, if indeed any other evidence 
exist. 

It is nota proper way of dealing witha judgment inter partes, to discuss 
the basis of its decision. Hem Chandra Bhaduri v. Purna Chandra 


Sarkar ee ane 
Retrial of suit on merits, order of Frivy Council directing-—-Proceedings in 
India contrary to such directions, effect of ; see Jurisdiction ... R? 


Review—Cioi! Procedure Code (Act V of 1909), order 17, R. 2, order 
ynder—Review of suck order, if the proper remedy —Byidence faken on 


` 
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Review-—(Conid ). 
commission, whan becomes evidence in the case—Civil Procedure Code 
iAct V of 1908) order 26 rule 8, provisions of. 

A suit was decreed 44 parte, after the petition for the defendant praying 
for an adjournment was rejected, the order being made under order 17, 
rule 2 of the Code of Civil Procedure. On the following day a petition 
was filed under order 47, rule 1 of the Code of Civil Procedure for 
setting aside the ex parte cecree of the previous day and for restoring 
the suit for fresh hearing which was ultimately granted : 

Held, that the defendant should have taken action under order 9, rule 13 
and not under order 47, rale 1 of the Code of Civil Procedure. 

Under the provisions of order 26, rule 8 of the Code of Civil Procedure 
the evidence taken on commission shall not bs read as evidence in a suit 
without the consent of the party against whom the same is offered. 

The evidence taken on commission does not t/so facto become evidence in 
acase. It has to be offered by the party who has examined the witness 
on commission and it has to be accepted by the Court after hearing the 
opposite party and unless it is tendered by the party and accepted by 
the Court, it is not to be considered as evidence in the case. Jnanda-= 
sundari Ray Chaudhurani v. Pramadasundarl Ray Chaudhu- 
rani ne She 41} 

Judge’s decision as to misconduct on the part of the iuror-~Record 
of verdict of the jury—Judge afterwards came to know that after the 
charge to jury one of the jurors absented himself from the retiring room 
for an hour without the leave of the Court to say, his prayers ; see Jury 
trial ` ies 516 
— Punjab Land Revenue Act (XVII of 1887), Sec. I PE IA for 

review preferred beyond time—Suficient cause for delay. 
Where, on an application for review preferred beyond the period of 90 

days prescribed by Section 15 of the Punjab Land Revenue Act, 18.7, 

the Revenue Commissioner reviewed and set aside an order passed by his 

predecessor In office : 4 








Held, that it must be assumed that the Revenue Commissioner, befor: 
entertaining the application, was satisfied that there was sufficient cause 
for the delay. Nawab Major Mohammad Akbar Khan v. The 
Court of Wards wi 348 
————, application for, preferred beyond 90 i EN E Ravens 
Commissioner reviewed and set aside an order passed by, his predecessor 
in office-—Sufficient cause for delay ; see Review é& is 348 
Reyision—Civil Procedure Code (Act V of 1908), Sections ae aa NANA 
under Section 151, tf can be questioned in reviston—Order of attach- - 
ment before judgment of moveables~If authorises Nasir to remove | 
them from the place. 
The propriety of an order made under Section 151 of the Code of Civ 
Procedure cannot be questioned under Section 115 of the Code. 
When the order of Cowt was to attach’ the moveables that would be 
found at the premises of a certain person, it did not authorise the Nazir 
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Revision—(Contd.), 
to remove them from the plase. Dindayal Shah o Haraprasad 
Jadabchandra.:_— - ei 2e 
Finding. of fact ; see Occupancy holding . : ey “ee 
Right of private defence, if continued—Judge’ s omission to cna the jury to 
consider ; see Appeal against acquittal ah es 
Royalty, suit to recover—Royalty charged upon leasehold property ; see 

_. Llimitatton 

Sajjadanashin, a manager of the wakf ; sse Limitation ssi aks 
— , suit by, to eject Mujawars, is not governed by unamended 
section 10 of the Limitation Act ; sse Limitition Si sad 


———— --—-— jis not a trustee in the technical sense as understood in the 
English system ; ss¢ Limitation abe sas 
Sale deed, registration of —Practice—Presentation by vendee when cash 
payment made at time of registration ; see Specific performance ie 
— of defaulting estate —Assam Land and Revenue Regulation (I of 1886), 
Sse. 71 ~Incumbrance —Addsrse possession —Right of occusancy—Land 
settled for grazing puipose —Sustdiary to agricultural purpose —Title 
of purchaser, when accrues 
The incumbrance which may be set aside under section 71 of the Assam 
Land and Revenue Regulation of 1886, includes not merely an incum- 
brance actively created -by the previous holder, but also an incumbrance 
crented by the acquiescence or laches cither wilful or arising from negli- 
gence : a purchaser at a revenue sale is entitled’ to avoid an interest 
acquired by any one by adverse possession. 
Land in respect of which right of occupancy can b2 acquired bya tenant 


must be land used or to b2 used for agricultural or horticultural purpose, . 


` and for that purpose land occupied for purpose subsidiary to or promot- 
ing agriculture or horticulture, becomes subject to right of occupancy. 

A right of occupancy can be acquired in a Jand used for grazing of caltle 
required for agricultural pursuits. 

The estate to which the lands in suit appertained was sold for arrears of 
revenue on the Iith January, 1919. The sale was confirmed on the 27th 
November, 1919. The Patta in favour of the tenant defendant was 
dated the 24ta March, 1907. It was created in confirmation of the 
defendant’s jote. As his co-sharers surrendered, he executed Kabuliat for 
himself only : 

` Held, that the defendant had acquired a right of occupancy on the 11 h 
January, 1919 and was entitled to protection from eviction. 

Obiter: Protection from eviction from the estate sold under section 71 of 
the Assam Land and Revenue Regulation of 1886, is afforded to a tenant 
having a right of occupancy under the Rent Law. The tenant in occu- 
pation could have the benefit of his continuous possession from the date 
of sale to the date of confirmation of sale. 

Obiter : The interest of incumbrancer does not cease to exist without any 
act done by the purchaser. The jncumbrances are not ipso facto avoided 

ii by the sale of the estate for arrears of revenue and are only liable to hẹ 
|| 
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Sale—(Contd. }. 3 
avoided at the option of the purchaser at such gale: such option may be 
exercised by the institution of a suit within the tine allowed by law. 
Okiter': Under the Assam Land and Revenue Regulation of 1886 the 
title of the purchaser to the property’ sold vests from the date of the 
sale certificate and not before; the sale certificate shal) bear the date on 
which the sale became final. Shyam Sundar Das v. Nabin Chandra 
Chakrabarti z m si 23 
— of land—Right to growing crop ; see Appeal against acquittal - aSk 482 
Sanad granting in perpetuity a percentage of the Government assessment — 
Act of Government in substituting a fixed annual sum, If ultra vires ; see 
Ulira vires nee ai 282 
Scheme of taxation under the Indian Income Tax Act, 1999 isa definite 
departure from the system under the previous Income Tax Act of 1918 ; 
see Income Tax se see 115 
Second appeal—Civil Procedure Code (Act V of 1908), Sections 100, r01— 
Findings of fact of first Appellate Court, not liable to reversal by High 
Court in second appeal—Findings based on inferences drawn from docu- 
mentary evidence. 
The well settled rule that under the Civil Procedure Code, 1605, 
, Sections 100, 101, the High Court in second appeal has no jurisdiction 
to reverse or modify the findings of fact arrived at by the lower appellate 
Court, however erroneous, unless such findings are vitiated by some error 
of law, is equally applicable to caseg in which the findings are based on 
inferences drawn from documents not being themselves instruments of 
title or otherwise the direct foundations of righis but exhibited as mere 
items of evidence. The Secretary of State for India in Council v. 
The Rameswaram Devasthanam ve se: 262 
Selami, refund of—Refund of Selami from the lessor on the ground of 
absence of his title in the demisid land—Warranty .of title by the 
lessor. 
A lessor is under the same obligation asa vendoras regards his duty 
to give a good title to the transferes, although there may be a difference 
between the two so far as regards the obligation to give disclosure or 
to furnish proof thereof. ; 
Where a lessor grants settlement of a greater quantity of -Jand than what 
he is actually entitled toon receipt of a particular sum as Selami, the 
lessee is entitled on equitable grounds to maintain a sult for proportionate 
refund of the Selamit money by showing that the lessor had no title in 
the entire demised land. Hiralal Roy Choudhury v. Kumar Satya 


Priya Ghosal sah isi 21 
——, proportionate refund of, suit for——Lessor granting settlement of a ` 

greater quantity of land ; see Selami, refund of at wT 
Separate sult by one of the four shebalt lessors to recover his share of 

royalties, if mafntainable ; see Suit, maintainabllity of nee aye 257 


Service tenure land, acquisition by ralyats of occupancy rights ia ; see Privy 


Council * ' LEEI na. ‘ 147 
t 


è + 
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Sessions Judge, power of, to discharge a jury before or after verdict see 
Jury trial . sive sii 
Shebalt lessors, one of, suit by, to recover his share of royalties, if maintain- 
able ; sze Suit, maintainability of ei ane 
Son in mother’s womb at the time of owner’s death, if bound by the alienation 
made by the nearest heir, who succeeded on the death of the owner ; see 
Hindu Law 
in the womb of mother, if divests a person, who was the nearest heir at 
the time of owner’s death ; see Hindu Law ise ove 
Specific performance--Specific Relief Act, (Iof 1877), Sec. 27(b)-—Specific 
performance of agreement to ‘sell immoveable property—Onus on 
subsequent transferee to establish that he is a bona fide purchaser for 
value and without notice of the original contract--Praciice on regis- 
tration of sale deed==Presentation by vendse when cash payment made 
at the time of registration 
By an agreement dated a6th Novembar 1925 the defendant No. 1 agreed 
to sell certaia immoveable property to the plaiotiff. On the 22nd Decem- 


soe sere 





ber 1926 the defendant No. 1 sold the sama property to the respondent . 


by a registered sale deed 1 

Held, in a suit by the plaiatiff for specific performance of the agreement of 
26th November, 1926 — 

(1) That although under section 54 of the Transfer of Property Act, 1882, 
the plalntifi’s agreement for sale did not of itself create any interest in 
or charge on the property, he was entitled, under section a7(b) of the 
Specific Relief Act, 1877, to enforce the agreement against the respon- 
dent, the subsequent transferee of the property. 

(a) That under section 27(b) of the Specifie Relief Act (as read with 
sections 103 and 106 of the Indian Evidence Act}, the burden of proof 
primart'y lay on the respondent, the later transferee, to bring himself 
within the exception in Section 27(b) and to establish (a) payment of his 
money ; (b) his good faith, and (c) absence of notice to him of the 
original contract. j 

(3) That there being no sufficient evidence either on the question of pay- 
ment or on the question of notice, the onus had not been discharged by 
respondent. 

(4) That, consequently, the p'aintiff was entitled to enforce specific 
performance of his agreem2nt against the respondent, the subsequent 
transferee, 

Official Reeeivir v. Chettyay Firm and Pope v. Official Assignee 
ditinguished, as being decisions on the construction of section 593 of the 
Provincial Insolvency Act and section 55 of the Presidency Towns 
Insolvency Act, which sections are not in port materia with section 27(b) 
of the Specific Rel ef Act. 

Where a cash payment is to be mide at the time of registration of a sale 


deed, the commoner practice in India is for the vendee, on payment, to | 


present the deed for registration and get the registration receipt. Bhup 
Narain Singh v. Gokhul Cuand Mahton 


reo ee? 


139 


t 


fa 


Specific performance of agreement to sell immovable property—Onus on - 


subsequent transferee. to establish that he isa bonafide purchaser for 


value and without notice of the iginal contract; see Specific’ 


performance E ale 
Specific Relief Act, Sec. 27{0)~Evidenc: Act, Secs. 102, 106—Burden of 
proof—Subsequent transferee to establish that he is a bona fide purchaser 
for. value and without notice of the original contract; see Specific 
performance re 
» Sec. 27(b)—Transfer of Property Act, Sec. 54+— Suit 











for specific performance of agıeemənt to sell immovable property against 


the subsequent transferee of the property muintainable; see Specific 
performance a 
Statute, construction of—Construction put upon the statute at the time of 
passing of the stitute ; see Admissibility 
Stray passages should not be selected to construe a charge ; ses Charge 
Subject, rights of—Govsrnmsnt of India Act of 1919, (9 and 10 Geo. V. 
Ch. 101), section 124—Jurisdiction of High Court to entertain complaint 
under, without a complaint—Msthod or principle of supplementary 
enquiry in such contingency, if any— Nature of Hizk Court's jurisdic- 
tion under the Government of India Act—Section 561A Code of Crimi- 
nal Procedure (Act V of 1898), tf avatlable for dealing with a complaint 
of misdeneanour of obpression —Section 491 of the Code of Criminal 
Procedure, if displaces ths writ of Habeas Corpus—The section in so far 
as it displaces the writ, tftllegat—Bengal Criminal Law Amendment 
Act VI of 1930, tf ‘affected’ because of the application of section 491 
` Criminal Procedure Code—Section 05 of th: Government of India Act, 
1919, if affected by the provisions of Bengal Act VIof 1930 or the 
Supplementary Act VIL of 1932—Habsas Corpus Act of 1862, tf ret ites 
to India—¥$urisdiction of High Court to examine the legality of any 
Act—Bengal Criminal Law Amendment Act VI of 1930, if ultra vires 
` and illegal— Powers of English Courts to interfere tn certain cases when 
action taken technically legat—Allegations constitute a case of fraud 
upon the statue, tf Court can interfere. 

Where a subject complains of misdemeanour of oppression mentioned In 
section 124 of the Government of India Act, 1919, even if the High Court 
is assumed to have jurisdiction to entertain a complaint for the 
inisdemeanour of oppression without a complaint, there is no method 

` by which, or principie on which, the High Court will hold a supple- 
mentary enquiry. 

The Goverament of India Act confers no new jurisdiction upon the High 
Courts, but it appears that the Supreme Court by virtue of section 14 of 
13 George, III, Ch. 63, did have jurisdiction to entertain complaints of 
misdemeanour inthe same manner as the Court of King’s Bench in 
England, and that such jurisdiction has descended to the High Courts. 

With regard-to the ‘procedure in the matter of dealing with such a 
complaint; the complainant may seek in aul of section 56 TA a the Code 
of Criminal Procedure. 
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Subject-—(Conid.), 


Section 491 of the Code of Criminal Procedure displaces the writ of 
Habeas Corpus and that in so far as the above section displaces the writ cf 
Habeas Corpus it is not illegal. 

With regard to section 124 of the Government of India Act, 1919, the 
argument that the main statute viz., the Bengal Criminal Law Amend- 
ment Act VI of 1930 is affected because without section 491 of the Code 
of Criminal Procedure the machinery to render section 124 effective will 
be wanting, even if it is correct, such a circumstance would not “ affect ” 
the statute. 

The law which has been saved by section 65 of the Government of India 
Act, 1919 is not affected by any of the provisions of Bengal Act VI of 
1930 or the Supplementary Act VIII of 1932. 

With regard to the Habeas Corpus Act of 1862, it is not clear that the 


statute relates to India. Assuming that it does the statute confers no 


jurisdiction. It is merely a preventing or disabling enactment. 

Logically nothing can deprive the High Court of the power to examine 
the legality of the Supplementary Act (India Council Act VIH) of 1932. 
Indeed, whether the prohibition be contained in the main Act or ina 
Supplementary Act the prohibition itself must always be exposed to the 
scrutiny of the Court. ; 


The main statute, that, the Bengal Criminal Law Amendment Act VI of 


1930 İs not stra vires and illegal. - 


The executive has been made the sole Judge as to the legality of the action 


taken under the provisions of Bengal Act VI of 1930. 

The English Courts in their anxiety to do justice between the subject and 
executive have asserted and maintained a residuary power to interfere in 
certain cases notwithstanding that the action taken is technically legal, 


When the allegations are such as to found a case of fraud upon the Act, 
the Court would proceed to investigate the matter and if true, would not 
hesitate to interfere. 


Per M. C. Ghose, F.: The Government of India Act (VIH of 1932) clearly 
excludes the person-dealt with under the Bengal Criminal Law Amend- 
ment Act 1930 or the said Act as supplemented by Act VIII of 1932 
from the benefit of section 491 of the Code of Criminal Procedure, 


A person arrested under Bengal Criminal Law Amendment Act has no right 
fora writ of kabeas corpus apart from the provisions of section 491 of 
the Code of Criminal Procedure. 


The Bengal Act VI of 1930 empowers the Local Government, whenever 
they are of opinion that there are reasonable grounds for believing that 
any person answers toa certain description as belonging to a certain 
criminal association etc., to have him by an order in writing detained in 
a detention camp. So long as that statute remains in force, it cannot be 
said that any detention under it is illegal or improper. The statute 
leaves the decision entirely to the Local Government. No discretion is 
left to the High Court to enter into the question whother the Local 
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Subject—(Conid. ) | 4 
Government have reasonable grounds for their action. Pratul Chandra 


Mitra v. The Commandant, Hijli Detention Camp ... T 
Subsequent conduct of parties cannot control or vary stipulations in a deed ; | 
see Suit, maintainability of oe pais: 


Sub-tenant, ejectment of—Tenant, if can deny landlord’s tithe—Tenant’s 
estoppel, if operates after termination of tenancy-~Bengal Tenancy ‘Act- 
(VIE of 1885 and IV of 1928), applicability of—Evidence Act (I of 
1872), Section 116. 

A sub-tanancy lease (Kole Karsha lease) was renewed for a fresh term of 

a 9 years. In the meantime the lessor (landlord) transferred his Interest 

and after the expiry of the term of the lease the transferee landlord served 


a notice upon the tenant to quit possession. The suit was filed in” 


October 1928 : 

Held, that the Bengal Tenancy Act of 1885 before amendment by Act IV 
of 1938 was applicable andthe landlord was entitled to eject the tenant 
on the expiry of the lease ander section 49(a). 

A tenant would not be entitled to question his landlord’s title even after 
the termination of the tenancy; an estoppel operates in the case of 
tenants even after the termination of tenancy. 

A tenant who had been let into possession by the predecessor of his land- 

“: lord could not deny his landlord’s title even though he had been sued 
as a trespasser after the expiry of the term of his lease. Srimati 
Charubala Basu v. German Gomez ie 

Sait, maintainability of-—Civil- Procedure Code, (Act V of 1908) Sec T 
Notice of suit against common manager, appointed under the Bengal 
Tenancy Act, to enforce morigage— Act” purporting to be done by 
public oficer in his official capactty—Mere non-payment by manager of 
mortgage debt, not such “anact”—Engtish decisions pronounced 
under statutes not in pari materia, not.a safe guide. 

Under Section 80 Civil Procedure Code, 1908, in the case of a sult against 
a public officer, itis only where the plaintiff complains of some act 
purporting to have been done by such public officer in his atest capacity 
that notice is enjoined. 

A claim based upon a breach of contract by a public officer may, in 
appropriate cases, entitle him to notice of suit under Section 80 Civil 
Procedure Code ; but the mere omission by the common manager of ap 
estate (appointed under the Bengal Tenancy Act) to pay off a mortgage 
debt is not such a breach His failure to pay either interest or principal, 
ig not an "act ” purporting to be done by him in his official capacity. 

Held, accordingly, assuming that the common manager is a ‘“ public 
officer ” within the meaning of Section 80, Civil Procedure Code, that 
notice under the section is not required when, in a suit to enforce a 
mortgage by sale of the property mortgaged, the manager is impleaded 
as a co-defendant merely as representing the estate of which the sale is 
sought and no personal relief is sought against him. 

In interpreting Section 80 of the Civil Procedure Code, cases in the English 
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Sult—(Conid.). 
Courts decided under statutes passed in England for the protection of 
public authorities (e. g. The Public Authorities Protection Act, 1893), 
are not, asa rule, a safe guide, inasmuch as the English statutes are not 
in pari materia with Section 80 of the Indian Code. Rebati Mohan 
Das v. Jatindra Mohan Ghosh ee evs 
~, maintainability: of—Foink lease of idol’s property granted by four 
shebatis—Separute suit by one shebait to recover his share of the 
royalties, competency of ~ Subsequent conduct of parties cannot control 
or vary stipulations in a deed. 
Where the four shebaits of a deity granted a mining lease of the idol’s 
property, a separate suit by one of them against the lessee to recover his 
- (plaintiffs) one-fourth share of the royalties payable under the lease, and 
impleading the plaintiff's co-shebaits as pro forma defendants, is not 
maintainable : 


Held, further, that on its trae construction, the lease being a joint devise. 


or contract, no one of the four lessors, with or without the consent of his 


co-lessors, could sue for an aliquot part of the whole. The suit must be ' 
for the whole of the interest demised, else it fails, Where the other - 


co-lessors have refused to join with the plalntiff in the suit, and are 
impleaded as pro forma defendants, the plaintiff's claim must nevertheless 
be for the entire amount of the joint interest and not merely for his share 
thereof. 

Where the words in a deed are clear and unambiguous, the subsequent 


conduct of the parties is an irrelevant consideration and cannot be relied 
on to control the stipulations in the deed ‘and as evidence of an agree- 


ment between the parties to vary its terms. The Baraboni Coal. 


Concern, Limited v. The Servitors and Shebaits of Sree Sree 

. Gopinath Jiu 4 
w, Separate, by one of the four shebait’ lessors to recover che share of 
royalties, if maintainable ; see Suit, maintainability of se dis 

m for declaration that a person is not a qualified voter, if lies; see 


Jurisdiction x ee 


w for recovery of possession against a lessee—Dispossession of p'aintiff by 
lessee—Lessor, if necessary party ; see Ejectment suit is w 
-m for rectification of a Kobala on the ground that it differed from the 
“Bainanama on which it purported to have based in respect of the total 
area conveyed and in respect of northern boundary of that land— 
Question as to plaintiff's getting possession in pursuance of the agree- 
ment or as to the correctness of the southern boundary ; see Kobala, 
rectification of das gah 
uum to enforce a mortgage by sale of the property mortgaged against the 
common manager appointed under the Bengal Tenancy Act as 
co defendant, no personal relief being sought against bim—Notice under 
section 80 of the Code of Civil Procedure, if necessary ; see Suit, 
maintainability of ae ai 
Summons issned by the enquiring Magistrate, legality of ; see Jurisdiction <., 
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Surety—Debi contracted by son—Father willing to help his son— Payment 
on one occasion by father—Inference. 

Simply because the father was willing to help his son, it cannot be inferred 
that he was prepared to bs guarantee ; it cannot alzo be inferred from the 
fact that the father paid on one occasion certain sum to the creditor to 
help his son. Jagganath Addy v. Khetra Pal Bhattacherjee... 

Liability of —Contract Act (IK of 1872), Sec. 141—~Non-sxecution of 
mortgage atthe time when suretyship ts entered into—Variation of 
contrack—Transfer of Property Act (IV of 1882), Sec. 55. 

A mortgage which was not executed at the time when the contract of 
suretyship was entered into, is not asecurity which came within the 
provisions of section 141 of the Contract Act anda surety is not entitled 
to raise in his defence that he was discharged by reason of the vendor 
not having executed a conveyance and obtained ‘a mortgage of the 
property according to the terms of agreement, 

As plaintiffs specifically agreed by clause of the agreement to convey the 
property to the buyer or his nominee as soon after he had made payment 
of the first sum of Rs, 15000 as their solicitors could reasonably arrange, 
the buyer was not under any liability to tender to the seller a proper 
draft conveyance before the time and section 55 of the Transfer of 
Property Act has no application. 

Held, that it was not permissible for tho vendors plaintiffs to call upon the 
guarantor to pay any sum under his guarantee in face of the fact that 
they failed to carry out the most important term of their contract, 
namely to convey the property to the purchaser 

That the guarantor was a'so not liable as in the circumstances of the case 
there was a variation of the terms of the contract of which the guarantor 

guaranteed due performance by the principal debtor. Probodh Kamar 
Das v. Gillanders Arbuthnot & Co. 
=, if can raise in his defence that he was discharged Bye reason of ike 
vendor not having executed a conveyance and obtained a mortgage of the 
property according to the terms of agreement ; see SS rr 
Surrender, doctrine of, basis of ; see Hindu law = wu 
by widow—No differentiation between surrender toa daughter 
and surrender to the nearest male reversioner ; see Hindu law a 
Taxation under the Indian Income Tax Act, 1922, scheme of, is a definite 
departure from the system under the previous Income Tax Act of 1918; 
see Income Tax sve ie 
Tenant holding over after the demise of his father, if trespasser; see 
Kabuliat 
——— sued as trespasser, ifcan deny his landlord’s title—Tenant let into 
possession by the predecessor of his landlord ; see Yak b eject- 
ment of ne 
Tender, construction of Petrol” not included in the saga EE i oil 
petroleum ” 








Held, on the construction of a tender by the appellant to supply toil “ 


petroleum ” to the military authorities at a certain rate, that the expres- 


Paag, 


511 


593 


LA] ` 
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Tender—{ Contd ). 
sion “oil petroleum ” did not include petrol. Madho Ram v. The 
Secretary of State for India in Council ü ie 


Tenure, permanent—‘Makarrari’ and ‘Maurashi’ in Patta; ses Patta, 

construction of a eee 
—, iffora temporary period—Words ‘Thica Mokra Mourashi’ and 
‘Putra Pautradikramay’ occurring ia Patta—Stipulation as to non- 





remission on any account ; ses Patta , construction of ee tee 
Testator, dominant intention of, how ascertained; ses Will, construc- 
tion of 


eee 





—— , dominant intention of, how ascertained ~ Decision on the construc- 
tion of other wills ; see Will, construction of: iss 
‘Thica’, n eaning of— Fixed rent or revenue ; see Fatta, construction of. 
Title, legal, if to be considered for income tax purposes ; see Income tax + .., 


~ toland—Kobala, specification of boundaries and area in—Which 
should prevatl— Purchaser claiming title on the basis of his purchase, 
what to prove — Admission, binding effect of--Admisston, if binding 

and conclusive against a purdanashin lady. 
In order to determine whether a land isa part of the Jand purchased, the 
boundaries given in the Kobala, must prevail over the area and where 
such boundaries are specified and definite, the Jand conveyed must be the 


land within those specified boundaries but where the bouudaries are vague | 


and indefinite the area should prevail. 


Soa title toa land cannot be claimed onthe basis of a Kobala simply’ 


because the area mentioned therein exceeds the area mentioned within 
“those boundaries. x 
A party claiming a title toa land by virtue of a purchase cannot succeed 
until and unless he shows that he has actually purchased it and the 
question whether his vendor had tite will not help him. 


‘An admission is a very good piece of evidence and under ordinary 
circumstances it is binding upon a party unless the party who makes the 
admission can explain itaway. But such admission will not be binding 
and conclusive in the case of a purdanashin lady. Bholanath Chatto- 
padhaya v. Mrityunjoy Chattopadhaya 


Transfer of zemindari--Who can apply for zeparate registzation of portion of 
permanently settled estate transferred and for separate assessment to 
peishcush : see Objection, right of 


Transfer of Property Act, Secs. 5¢, 82—Registered mortgage deed, if can 
be modified by verbal arrangement subsequently made ; see Contri- 
bution 


=== = Sec. §5-—Buyer, if to tender tothe seller a 
proper draft conveyance before the time—Vendor agreed by clause of the 
agreement to convey the property to the buyer or his nominee as soon 














after he had made payment of the sum as their solicitors could reason- 


-~ Ably arrange ; see Surety’ 
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Transfer of Property Act, Sec. 6o—Transfer .of equity of redemption of 
one of the mortgaged “properties—Release by mortgagee, of some of the 
„properties not transferred—No knowledge of mortgagee of transfer at the 
time of release ; see Redemption, partial ysi due 473 
Tribunal], jurisdiction of, when exclusive ; see Jurisdiction ' ci 523 
Trustees, liability of, to bs assessed to income tax and super tax ; see icome 
tax ast gah 403 


Ultra vires—Order for arrest made by High Court in its Original Jurisdic- 
tion—Disobeying an order of injunctionOrder executed outside such 
jurisdiction of the High Court ; see Arrest, order for ‘a 463 

Summary Settlement dct (Bombay Act VH of 1863)—Sanad 

granting in perpetuity a percentage of the Government assessmeni— 
Act of Government in substituting a fixed annual sum, whether 
ultra vires—Jndian Limitation Act (IX of 1908), Sch. I, Articies 14, 120, 
131—Pensions Act (XXIII of 1871), section 6—New plea first raised in 
appeal before Privy Council, not entertainable. 

The Maharaja of Satara, bya sanad, in 1704, granted to the plajutiff’s 

ancestor the right in perpetuity to collect the revenues of certain villages, 
and fixed his remuneration at 2 per cent of the Government assessment. 
In 1887 the services of hereditary officers (including the plaintiff) were 
dispensed with,’ Government collecting {the revenue directly, and the 
plaintiff's emoluments were reduced from Rs 2 to Rs. 1-5-0 per cent. of 
the Government assessment. In 1889 the Government substituted a fixed 
annual sum for the percentage payments hitherto made. 

In a suit instituted in 1923 by the plaintiff against the Government, fora 
declaration of his rights and payment of a sum calculated upon the 
footing that he wag entitled to reteivea percentage of the amount of the - 
Government assessment for the time being : 

Held, (1) That the act of the Government in substituting a fixed invan- , 
able sum was not within their powers and was not justified by the Sum- 
mary Settlement Act, (Bombay Act VII of 1863) or the Rules thereunder, 

(2) That the plaintiff, by virtue of the sanad, was entitled to the percentage | 
(Re. 1-5-0, as reduced) upon the Government assessment for the time 
being in force. 

(3) That article 131, and not articles 14, 120, of the Limitation Act, 
applied, and the suit was well in time, as being instituted within the 
period of 12 years of the refusal by the Government, in 1913, to admit 
any right in the plaintiff to a variable annual sum. j 

(4) That in view of the Pensions Act, 1871, section 6, it was not open to 
the plaintiff to obtain an order for payment, and that the decree in his 
favour should be confined to a declaration of his rights as prayed for, 

An unsuccessful defendant cannot, in appeal to the Privy Council, raise for 
the first time an entirely new plea that the plaintiff had no cause ‘of 
action, specially when the point was not taken by him in his written 
statement, nor urged or considered in the Courts in India. The Secre= 
tary of State for India in Council v. Pareshram Madhayrao ... 282 

Uudue influence, essentials of ; seg Undye influence see was 


a 





Vow. LIK.) INDEX OF CASES, 


= 


Undue influence—Indian Contract Act (IX of 1872), Sec, 16—Undue influ- 
ence, definition of—Coercton or fraud, essential—Dead of gift obtained 
by fraudulent misrepresentation of tts character—Allegations in the 
paint merely ancillary to the main bisis of the claim—Indian Limi- 
tation Act (IX of 1908) Sch I Article 91—Voidable instrument— 
Terminus a quo-—~Date of discovery of true character of the deed, and 
not when the plaintif ceased to be under undue influence. 


On the rsth May 1914 the plaintiff executed a deed of gift of the whole of 
his property in favour of his elder brother, the defendant, who thereupon 
obtained possession, and mutation was sanctioned in his name. Twelve 
years thereafter, f. e, on the 12th May 1926 the plaintiff brought the 
present suit to recover possession of the property: from the defendant, on 
the ground that the deed of gift wasa nullity and not therefore binding 
on the plaintiff, inasmuch as it had been obtained by the defendant 
from the plaintiff by fraudulent misrepresentation of its true character, 
(namely, that it was represented by the defendant to the plaintiff to be 
a deed of management of his property only, whereas in truth it wasa 
deed of gilt of his entire estate) : l 

Held, 1. That the principal basis of the claim, as disclosed in the plaint 
was fraudulent misrepresentation alone. 

a. That the allegations in the pleadings as to the plalntiff’s weakness of 
mind and the commanding position of the defendant, were merely ` 
ancillary and introductory to the main charge of fraudulent misrepre 
sentation, and did not present a substantive case of undue influence. 

3. That, on the evidence, it was not established that there was any 
misrepresentation, fraudulent or otherwise, as to the nature and effect of 
the deed of gift, and that therefore the plaintiff's substantive and only 
case failed. 

4. That toconstitute undue Influence (section 16, Indian Contract Act, 
1872), the acts complained of must range themselves under one or other 
of these heads—-coercion or fraud: Boyse v, Rossborough, per Lord 
Cranworth, relied on. 

5. That assuming that a substantive case of undue influence was open to 
the plaintiff on the pleadings, that case also failed, in the absence of 
evidence of coercion or fraud. 


6. That assuming, further, that a substantive case of undue influence had 
been properly disclosed in the pleadings and established in evidence, the 
deed of gift would in that event have been voidadle only, and as the 
plaintiff was not of weak intellect and had full knowledge of the true 
character of the deed within a few months of its execution, the suit was 
hopelessly out of time and was barred by the three years’ limitation 
prescribed by Art. 91, Indian Limitation Act, 1908. 


4. That the terminus a quo under Article 91 was the discovery by the 
plaintiff of the true nature of the deed which he had signed, and not the 
date when he escaped from the defendant’s domination. Pandit Some= 
swar Dutt v. Pandit Tirbhawan Dutt see wee. 


674 THE CALCUTTA LAW JOURNAL, " (Von, LIX, 


+ 


PAGE. 
Undue influence, plea of, by representative of executant if'can be raised 

in defence—Executant having no opportunity to cancela contract after 

removal of undue influence ; see Contract van s.. 387 
Valuation made by the plaintiff, if can be corrected by Court—Court-Fees 

Act, Sec. 7 Sub-Sec. IV (c), (d)—Civil Procedure Code,'O.7 R. 1b); 


see Court-fee esi des 233 
Vendee of sale deed, presentation for registration by, when cash payment 
made at time of registration ; sse Specific performance tes ce 139 


Vendor, if can call upon the guarantor to pay any sum under his guarantee— 

Vendor failed to carry out the mast important term of the contract, 

nameiy to convey the property to the purchaser ; see Surety 503 
Verdict, if sustainable ~ Jury influenced by private knowledge akhir 

outside Court~—Assumption against the accused without any evidence to 

support it; seg Jury trial a iis 15 


Verification—Onmission to mention sources of information in verificaticn— 
Civil Procedure Code (Act V of 1908) Order VI Rule 15, tf complied 
with—Fatal Accidents Act (XI of 105) Sections 1, 3—Application in 
Jorma pauperis, sf to be rejected—Fatal Accidents Act, not complied 
with—One part of th; claim under the Fatal Accidents Act and another 
part on other provisions —Application, tf can be maintained, 


‘Omission to disclose the sources of information in the case of verification in 
support of statements in a plaint which were true according to information 
and belief might affect the weight attached to it but such verification 
was in formas prescribed by Order VI Rule 15 of the Code of Civil 
Procedure, 


Under Section 3 of the Fatal Accidents Act it was obligatory to give in the 
plaint the particulars of all the beneficiaries and a plaint which was 
wanting in these particulars was not in accordance with Order 33 Rule 2 
Code of Civil Procedure. 


But an application to sue in forma pauperis though not in compliance with 
the Fatal Accidents Act should not bs rejected when one part of the 
claim is under the Fatal Accidents Act and another on account of loss of 
personal properties and the Court-fee required for the latter was far in 
excesg of the applicant’s belongings. Rivers Steam Navigation Co. 


Ltd. v. Sreemati Khanta Kumari Banik i iii 391 
9 and lo Geo V Ch 103, Secs. 65, 124 185 
Wakf, creation of, effect of ~All rights of property pass out of the wakif ana 

rest in God Almighty ; see Limitation ren sii 157 
Warranty of title by the lessor ; see Selami, refund of bey a at 
Weakness of defendant’s case, ifcan add to the strength of the plaintiff's 

case ; ses Appeal, competency of is saa 318 


Widow, Hindu, maintenance of—-Husband died during the lifetime of 
father—Dayabhaga School—Maintenance, when a legal liability; see 
Hindu Law eee eee 53 
meme, gutrendered by-~No differentiation between surrender toa daughter 
and sutrender to the nearest male reversiohers ; see Hindu Law pee 854 
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Will, construction of—Dominant intention of testator, how ascertained— 
Words of devise whether conferring an absolute or merely a life 
estate. 

In construing the language and arriving at the intention of a particular 
testator, decisions on the construction of other Wills are of little assis- 
tance. In each case the Court must ascertain the dominant intention of 
the testator, regarding the Will as a whole, in order to sea what is 
the vocabulary of the testator and how he expresses himself with regard 
to other matters. 

An Oudh Talugdar, by his Will, bequeathed certain villages to his son, 
S. R. in the following terms: “Other villages and shares in villages 
entered in List IV given at the foot of this deed, shall pass to the said 
S; R, and after him to his eldest son under the rules of succession laid 
down in Act I of 1869’? : 

Held, that the devise ia favour of S. R. conferred on him an absolute right 
of property in the villages and shares in villages comprised in List IV 
and not merely a life interest. Kamakhya Dat Ram v, Kushal 


Chand ue ese 
Wills, other, construction of, decision on, effect of; sse Will, construc- 
tion of | 


Witnesses, credibility of, appellate Court’s power to decide on—Trial Judge 
making no comment on Witnesses’ demeanour or their truthfulness ; see 


Credibility of witnesses eee ase 
Words of devise, if confer an absolute or merely a life estate; see Will, 
construction of ii NY 


Zemindari, transfer of—Permanent settlement of land revenue pursuant to 
Madras Regulation XXV of 1802—Zemindar, liability of, how long 
continues ; ses Objection, right of ane eee 
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At page 39 line ro from bottom jor “Sudhagshu Bhusan Ghose” 


read “ Sudhangshu Bhusan Ghose ”. 


At page 86 line 15 for “ Bai Ramconer” read “ Bai Ramcover ”. 


At page 307 line 7 for “ Louis Edward Lanier” read “ Louis Edouard 


Lanier”, 


At page 382 footnote for “s2 C. L. J. 582” read * 52 C, La J. 583”. 
At pages 499 and soo’ margin for “Lord Atkin, J.” read “ Lord 


Atkin’. 
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THE EFFECT OF MURDER ON THE RIGHT OF THE 
MURDERER TO TAKE ANY BENEFIT IN THE ESTATE 
OF THE MURDERED PERSON UNDER 
THE ENGLISH LAW, 


(By Mr. N. Mukerjee, M. A, B. Lọ, Barrister-at-Law.) 


Section IlI—The Rules incidental to the disqualifying Rule 
of Public Policy as laid down in the reported English decisions 
bearing on the effect of murder on the right of the murderer to 
take any benefit whether by. way of any testamentary disposition 
in his favour, or whether under an intestacy, in the estate of the 
murdered person (1). l 

A—The technical distinctio n between murder and manslaughter 
is tm material for the purpose of the application of the rule of public 
policy. 

No one can be allowed to reap benefit by feloniously slaying 
another, but in the artificial classification of crimes the felonious 
slaying may fall either within the definition of murder or of 

; _ manslaughter. In Cleaver’s Case (2) all three 
Police ae SS es judges of the Appeal Court, Lord Esher, 
to Murder as to Man- M.R, Fry, L. J. and Lopes, L. J. laid down 
slaughter the doctrine in terms as applicable to murder 
as to manslaughter, but by using terms wide enough to cover 
manslaughter they were not, in fact, speaking oditer, As observed 
by Hamilton, L. J. in Z» the Estate of Hall (3), no distinction’ 
in logic or on principle can be drawn “between the Rule of 
public policy where the criminality consists in murder and the 
rule where the criminality consists in manslaughter’. Why should 


(1) Certain of these matters, incidentally referred to in previous sections, are 
here treated in more or less detail. Repetition to some extent, therefore, seems 
unavoidable in the interest of clarity of exposition.—N. M. 

(2) Cleaver v. Mutual Reserve Fund Life Association, [1892] 1 Q. B. 147. 

(3) “Crorg] r P. 1 (7). 
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a manslaughterer be in a better position than a murderer? “Why 
should the legatee be excluded from taking the bounty when he 
can be hanged (e.g. for murder) and not be excluded when he can 
be sent to penal servitude for life (e.g. for manslaughter)? The 
doctrine seems to rely unduly upon legal classification”. 


B.—The (i) Motives and (ii) Degrees of Moral guilt of the 
Crime, whether murder or manslaughter (1), aie immaterial for 
the purpose of the application of the Rule of Public Policy. 


“The doctrine” (which would differentiate manslaughter from 
murder in order to prevent the application of the rule of public 
policy). “seems to me”, said Hamilton, L.J. in Zs the Estate of Hall 
a TA P (2), “either to rely unduly upon legal classifi- 
of moral guilt of the cri- cation or else to encourage what I am 
minal justly convicted of ; ; 
either murder or man- Sure would be very noxious as sentimental 
slaughter are immaterial i : 
for The pipers el the speculation as to the motives and degrees of 
ald Stata of the Rule of moral guilt of a person who has been justly 
Pr 


ane E OHGY convicted and sent to prison?” 


This was said in answer to the contention of J. P. Falcita and 
Donald Currie, Counsel for the appellants, “ There are various 
degrees of manslaughter (3) they said “ Take the case of a person 
‘who, whilst-driving a motor car, runs over and kills another; there 
would be nothing contrary to public policy, although the circum- 
stance might amount to manslaughter (4). 


As to the imsmateriality of the motive for the crime whether 
murder or manslaughter, a sort of tacit approval is accorded to the 
observations of Wills, J., a member of the Division Bench in the 
Maybrick case(4), where the assured was murdered by Mre. Maybrick 
for whose benefit a policy was effected on his life. The question 
raised in the pleadings was, whether, inthe absence of any proof 
to establish a connection between the murder and the insurance 
policy as to its nature, the case was not taken out of the operation of 
the rule of public policy, Sir Charles Russel Q. C., on behalf of the 
executors suing the Insurance Company for the policy money, put 
the matter thus: “ Assuming the executor have not ceased to be 


(1) We are only concerned with the effect of Murder (or Manslaughter) on 
the right of the Murderer (or Manslaughterer) to take any benefit in the 
estate of the deceased. We are not concerned with other crimes vitiating 
contracts on the maxim Ex turpi causa non oritur actio. 

(2) Supra al p. 7. 

(3) bid at pa 3. 

(4) Cleaver y. Mutual Reserve Fund Life Association, [1891] 39 W.R, 600. 
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trustees for Mrs. Maybrick by reason of her crime we are entitled 
to assume, inthe absence of evidence to the contrary, that Mrs. 
Maybrick was not aware of the existence of the policy ; that being 
so, she could not have murdered her husband with the object of 
obtaining the insurance money; and, therefore, the defendants 
(the insurers) cannot be relieved on the ground of public policy.” 

To this contention Wills, J. furnished the following answer: 
“ Ts it sufficient defence to say that she (Mrs. Maybrich), murdered 
her husband without also saying that she murdered him in order to 
obtain the policy money? JL think it ts suficient. The proper way 
to state it (i. e. the rule of public policy) here is that a person who 
commits murder (or manslaughter) cannot be allowed to benefit by 
his crime, and to say that that principle can be defeated by showing 
that the motive for the crime was not to obtain the (insurance) 
money would be to greatly impair its efficiency. I do not think the 
issue can depend upon whether she had any knowledge of the policy 
money or not. It would be very dangerous in my opinion to allow 
that question to be raised. It would be almost impossible to 
ascertain how much or how little she knew’(r). 

Thus the rule of public policy applies, irrespective of motive, 
equally to murder as to manslaughter as well as to any case where 
death is caused by an act which is a felony or misdemeanour (2), 

Analogies do not always hold good. In Cavers case:(3) Fry, L.J. 
says: “If no action can arise from fraud it seems impossible to 
suppose that it can arise from felony or misdemeanour.” If, on the 
authorities cited above, the motive is immaterial for the purpose of 
the application of a rule of public policy then the analogy of fraud 
seems in this respect to have been departed from (4). 

C—Conviction for murder or manslaughter is not a necessary 
condition to the application of the rule of public policy (5). In Zn re 
Houghton (6) Joyce, J. says: “Not infrequently a murderer commits 


(1) In certain Indian High Court decisions relating to the disqualification of a 
murderer to benefit by his crime in the estate of his victim these observations of 
Wills, J. have not been borne in mind. The judgmentsadd as the motive for the 
crime the accelerating of the succession to the estate of the deceased as if the 
application of the rule of public policy depended upon the issue whether the 
murderer had that motive in view in committing the crime or not. 

(2) Lundy v. Lundy, see suprae 

(3) Cleaver v. Mutual Reserve Fund Life Association, see sufra. 

(4) Risaton v. Cobb 5 Myl. & Cr. 145, and Giles v, Giles 1 Keen 655. See also 
the L. Q. R. Vol. XXX p. 213, 

(s) Halsbury’s Laws of England Vol. 28, para. 1068 p, 537 N(a). 

(6) [1915] 2 Ch. 173 (176—177). 
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suicide immediately afterwards, or he may die a natural death before 
trial or verdict. ” 


The incapacity to take as a beneficiary or heir as the case may 

be depends, not on conviction, But on the fact 

Th le of public poli- . . 

si ica, Si ONE murder or manslaughter itself (1). If there is 

viction, but on the fact any possibility of any question asto whether 
of murder or man- the d E ; 

slanehter itself. e donee (or heir) has been guilty of the 

crime that must be tried in Court, but proof òf 

a conviction, upheld by the Court of Criminal.Appeal, renders the 

fact “ conclusively proved”, “ perfectly indisp utable ” and “ beyond 

contest, ” 


In the reported English decisions the claimant had been actually 
convicted of his crime whether murder or manslaughter. 


$ 


D—The rule of public policy does not apply to a case of excus- 
able or justifiable homicide i. e. to a case of homicide by misadyen- 
The rule of public poli- ture Or in the exercise of the right of private 
cy does not apply toany defence of life or property. In Zp re Houghton 
act of killing not legally f 
punishable as a ciime or cited antie Joyce, J. says: “It has been 
anne settled that where a person is criminally res- 

_ponsible for the death, the felonious slaying, of another, whether 
the crime be murder or manslaughter, he cannot take anything 
under the will of the deceased. Hitheito it has never been suggested 
that there is any such incapacity or disqualification where the 
person, guilty of the act of slaying the deceased, was tunocent of any 
crime, as where the deceased was killed (a) accidentally or by mis- 
adventure or (b) where his. ceath was held to be a case of just fable 


homicide, ” 


hi 


An infant or lunatic ‘murderer’ is similarly “innocent, of any 
crime, ” (2) 

In re Houghton was a case relating to a lunatic murderer i. e, 
a person who, by a special verdict under the Lunatic Act 1883 
(C38), has been found guilty of murder but insane at the time. “I 
can see no reason”, said Joyce J., “why he, (the lunatic murderer), 
should not have taken any bendht under the will of his father if the 
deceased had left a will. There is still less reason, if possible, why 
he should not take his pro per share under the intestacy of his father 
the distribution of whose property is regulated by the positive pro- 
visions of the Statute Law ”. In the result the lunatic ‘murderer’ 


(1) In the Estate of Kull [1914] P. 1 per Cozens Hardy M. R. at pp. 4, 7. 
(2) Lundy v. Lundy, supra at p. 052. 
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was held entitled to a distributive share in the estate of the deceased 
as heir-at-law. 


‘E—In Jn the Estate of Julian Bernard Hall, Hall v. Knight and 
Baxter (1), Hamilton, L. J. laid down the rule for cases where the 

- murderer happens to be a devisee or legatee under the will of his 
victim, in these terms: ‘‘A man shall not slay his benefactor and 
thereby take his bounty ” ; but this is not the rule if, for example, 
the will is made in the interval between the wound and the death. . 


Apparently the same effect would follow from (i) a revival (2) and 

(ii) republication (3) of the willin that interval. The ordinary pre- 

sumption that, as the will speaks from the grave, the testator would 

have revoked the bequest to his slayer; but this presumption 

cannot apply to those cases where the testator after the wound makes 

a new will or revives or 1epublishes a previous One giving a bounty 
_to his slayer (4). ` 


The case might corceivably arise where the testator having 

. before the wound made a will in favour of his slayer, after the wound 

expressed, verbally and without any formalities such as are prescribed 

_ for testamentary documents by the Wills Ad 1837, his forgiveness of 

‘the wrong done him. Regarding such a hypothetical case the Law 

Quarterly Review (5) says :“ The rule in the case of a will is a mere 

presumption, capable of being rebutted by evidence, of the conti- 

nued intention of the testator in favour of the object of his bounty, 
the clamaint, ” that is to say, the will oug#? to stand good. 


The formalities prescribed by the Wills Act, 1837, however, 
are peremptory and admit of no modification. Therefore, as the 
principle, as enunciated in the reported English decisions, stands 
at present, the slayer is under an incapacity to take; he has 
- slain his benefactor and cannot, therefore, be allowed to take his 
‘ bounty (5) : 


Again, contrary to the rules of certain modern Codes 
The doctrine of unwor- following the Civil Law, (eg. Art. 756, 
thiness is inapplicable to Spanish Civil Code), a mere murderous 
English Law. attempt, short of deatb, on the life of the 
testator, does not come within the disqualifying rule of public 


(1) [1934] P. 1. 

12) Halsbury’s Laws of England, Vol. 28 at p, 375. 

(3) Did at p. 577. 

(4) Lundy v. Lundy, supra at p. 653 

(5) Vol. XXX at p. 213. 

(6) Jn the Estate of Hall, (per Hamilton, L.J.) Supra at P. 7, 
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policy as laid down in the English cases. The testator may, if 
he choses, revoke the bequest to his assailant during his life-time. 
If no such step is taken the ¢heory of a presumed revocation will 
not apply to the case, and the will will hold good. There can be 
no justification in law or in logic for the application of a rule of 
public policy to a case of this kind. 


Under those modern systems of jurisprudence, however already 
stated such murderous assaults on the life of the testator are 
held to disqualify the assailant from taking the bounty on the 
ground that he is unworthy to take as a beneficiary. The 
doctrine of unworthiness is not applicable to English law except so 
far as the intention of the testator is affected thereby. Under the 
English law as it stands at present a willis not affected “on the 
ground of the unmeritorious object ” in the view of the testator(r). 


F—In a civil proceeding a certified copy of conviction (for mur- 
der or man-slaughter) is admissible not merely as proof of the con- 
viction but also as presumptive proof of the commission of the crime 
itselfi—Jn the Estate of Crippen (2). 


In Mask v. Darlay (3) Ridley, J. said: “The question is, 
whether evidence of the conviction was admissible, and 
whether, if admissible, it proved more than the mere fact of 
conviction (ie. the commission of the crime itself) The 
= conviction was admissible in evidence and was presumptive proof 
of the commission of the crime of which appellant was con- 

victed and:according tothe principle stated in Zu re Crippen (2) 
where it was held that proof of the conviction was presumptive 
proof of the commission of the crime. In that case the President 
said ‘where a convicted felon or the personal representative of 
a convicted murderer who has been executed brings any civil pro- 
ceeding to establish claims or to enforce rights which result to 
the felon or to the convicted testator from his own crime, the 
conviction is admissible in evidence not merely as proof of the 
conviction but also as presumptive proof of the commission of the 
crime’ It seems to me that this case comes within that principle 
and that the conviction was in these proceedings presumptive 
proof that the appellant had committed the crime.” 


G—The fact of convicted felon having expiated his crime on 
the gallows or endured his punishment does not affect the applica- 


(1) [1798] Thelluson v. Woodford 4. Ves. 227, 312, 329. 
(2) [1911] P. 108 (115). 
(3) [1914] 1 K. B. pp.g, 4. 
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tion of the rule of public policy, Za re Crippen, (1). That, and no 
other consideration applies for, to hold otherwise would be to 
greatly weaken the efficiency of that principle. Vet in the pleadings 
in Ln re Crippen, (1) this very argument was put forward on behalf 
of the personal legal representative of the convicted murderer who 
had been executed in these terms: “ He (the convicted felon) 
has suffered his punishment; he has paid the extreme penalty 
and a person convicted of felony, after enduring the punishment 
is no longer a felon.” An echo of this argument is found in more 
than one reported Indian decision in similar cases, 


(The end of section three). 


To be continued, 


(1) See supra. 


NOTES OF CASES. 


Promissory note, suit for—Plaint, if can be amended at the appellate 
stage—Suit to be based on original consideration—Such amend- 
ment, tf can be allowed. 


A suit was brought against three defendants, defendant No. r 
being the frm name and defendants Nos 2 and 3 as the owners 
of the firm. The suit was on a promissory note signed by defen- 
dant No. 2. Defendant No. 3 was impleaded as being a member 
of the firm and liable for the amount. The trial Court held that 
defendant No. 3 was a partner of the firm and decreed the suit 
against defendants Nos, 2 and 3. At the hearing of the appeal 
in the lower appellate court the plaintiff askel for leave to amend 
the plaint by making an alternative claim forthe money due from 
defendant No. 3 on the original cause of action i.e. the dealings 
which resulted in the debt secured by the promissory note, 


Held (ger Beaumont, C, J. and Rangnekar, J.) that the cause of 
action on the promissory note was distinct from the cause of action 
on the loan which gave rise to the promissory note, and as two 
distinct causes of action could be set up in the same suit, the 
amendment prayed for. might be allowed even at the appellate 
stage, 
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OBITUARY. 


We regret very much to record the death of Mr. Mukunda Nath 
oy, one of the seniormost Advocates of this Court, who passed 
away after a short illness at his Calcutta residence, on Thursday, the - 
28th December, 1933 at the ripe old age of 79 years. 


He practised for over half a century and was heldin high esteem 
by everybody who came in contact with him. He was a Professor 
of the University Law College for a long time and it was only in 
July 1933 that he had to retire from the College work on account 
. of his old age. He leaves behind him five sons and three daughters 
to mourn his loss. 


+ * * * 


Yet another gap was caused by the death of Mr, M., N. Mitter 
a Barrister, which took place on the 29th of December last. It is 
extremely sad thdt he passed away so soon after the death of his 
younger brother Mr. D. N. Mitter. 


Mr, Mitter was the eldest son of Late Mr. Ambika Charan 
Mitter, a distinguished scholar and leader of the Hooghly Bar. He 
took his B. A. degree from the Presidency College and joined the 
Calcutta High Court as a Vakil after taking his B. L. degree in 
1908. Soon after he left for England to qualify himself for the 
English Bar. In London, he received a very good training in the 
Chamber of Lord Cozens Hardy, K. C. and had a brilliant career in 
the Inns of Court where he obtained a scholarship of £50 in his Bar 
final, having been placed in the first class) Mr. Mitter was called 
to the Bar on the 26th of January 1913 and joined the Calcutta 
High Court as an Advocate on the 18th March 1913. 


A fearless and an incependent Advocate as he was, Mr. Mitter 
gradually built up a good practice in the Original Side ofthe High 
Court. He was a man of cheerful disposition and was very popular 
amongst the members of the Bar. His death at this young age is 
so sad and we are extremely sorry for his aged mother, widow, three 
daughters and two younger brothers, one of whom Mr. Bijan Kumar 
Mitter is a practising Advocate of this Court, 


* " * f * 
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Reference in Court. 


Reference was made on the znd of January last before the 
Hon’ble Sir Charu Chunder Ghose, Kt, the Acting Chief Justice 
of Pengal and Mr. Justice Costello to the death of Mr. Mukunda 
Nath Roy, and Mr. M. N. Mitter. 


The Advocate General (Sir Nripendra Nath Siscar) and Mr, N. 
A. Basu, President of the Bar Association mourned the loss of these 
two advocates. 

The Acting Chief Justice said in reply. 

My learned brother and myself deeply regret that it should have 
fallen to our lot in the opening of the New Year to mourn with you 
the deaths of the two distinguished members of the ,rofession 
Mr. Mitter and Mr. Roy. 


Mr. Roy I knew him personally from 1896 and ‘I am able to say 
as J am able to say of my:own personal knowledge that in those far 
off days he was held in the highest esteem by the leaders of the pro- 
fession such as Sir Rash Behari Ghose and the late Mr. Srinath Das. 
To be able to say now that a man was held in the highest esteem 
of two such leaders of the profession is to pay him the highest 
compliment and now that he is gure we canonly honour his memory 
in the way in which he desired that his memory should be honoured 
viz. by joining with you in asking those who are left behind to 
follow in his footsteps and to be worthy successors of him. He had 
a large practice in First Appeals that is how he came to be ın con- 
tact with Sir Rash Bebari Ghcsh and the late Mr. Srinath Das. As 
a man he was held in the highest esteem and affection by all those 
people with whom he came in contact and we are profoundly sorry 
that he should have been taken away so suddenly as you have 
informed us, i 

Mr. Mitter I knew him when he was practising in Hooghly 
before he went to England to qualify for the Far and since his 
return from England I have had in the days when I was at the Bar 
of coming into frequent contact with him and for seven and half 
years that I was in the Original Side he frequently appeared before 
me and I was able to appreciate the qualities to which reference 
was made so properly by the learned Advocate General. It was 
Only the other day that it fell to my lot to give utterances to the 
grief of the Judges by the loss of his brother and so far as I am 
concerned I consider myself particularly unlucky that ıt should have 
fallen to me again to give expression to the sense of grief we and : 
you alike feel at the death of Mr. Mitter, 
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I uncerstand that his death was sudden and that when he went 
home on the 22nd December last looking forward to the enjoyment 
of the holidays at the season of the year he little dreamt that before 
the Court reassembled and before you all came back to the Court 
he should have been cut off. The decrees of fate are irrevocable 
and cannot be questioned. The loss of sucha life and in circum- 
stances to which I have already alluded is one in which it is difficult 
to dwell without emotion. 


To those who are left behind, to the widow and to his three 
daughters—daughters whom by the way I may mention he was care- 
fully educating to take their proper places in the sphere to which 
one of them has already been sent and to which the others were 
about to be callec—to his widow and to his daughters we desire to 
convey through you our most sincere and heart felt condolence in 
their irreparable loss. We trust that the knowledge that their grief 
is shcred Ly ‘the Bar as a whole and the Bench will if it is at all 
possible be consolation and comfort to them. 





THE NEW COURT-FEES AMENDMENT BILL.* 


In view of the provisions of the Court-fees Bengal Amendment 
Bill, which has been recently introduced in the Bengal Legislative 
Council, the following, which appeared in the “Statesman” of the 
r2th January, 1934, may be of interest :—~ 


“FIFTY Yrars Aco.” 
' bi f° 
“From the “Statesman” of January 12, 1884.” l 


“India will owe a heavy debt to Sir Richard Garth, if his minute 
on the Court Fees Bill should awaken general attention to the 
device to which the Government ot this country has been driven, 
by its financial straits, in compelling our Civil Courts to defray 
the whole cost of administering justice in the land, both criminal 
and civil. English travellers are never wearied of dilating upon 
the. denial of justice in Eastern countries to the people, through 
the venality of the Courts; but while the Courts of India have 
long ceased to bear this reproach, there is no country in which 
extortion is so openly practised as it is in India, upon all parties 
' who are unfortunate enough to have to seek the protection of 
the Courts of Law. Notastep can be taken, by any man who 
has been civilly wronged in this country, towards obtaining redress; 
but he finds every Court barred to him by a toll-gate, which 
levies the most extortionate tribute from him, for permitting him 
to anter at all, Before he is allowed to file even his plaint, the 
Court demands from him the previous payment of an institution 
fee of the most oppressive amount, and then fines him heavily at 
every stage of his progress. The only difference between the 
Turkish practice and our own, is that, instead of the enormous 
bribes by which alone the portals of justice can be passed ina 
Turkish pashalik, we have boldly set up a public tariff at the. 
gates, and take openly and by force, what the venal crew dround 

* The Calcutta Gazette, 18th January, 1934, Part IV, page 15. 
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the ‘pasha’ exact covertly for themselves and him. There is this 
further peculiarity about our own extortion, that it is inexorably 
levied upon the poor and rich alike, while the Ottoman judge 
confines his exaction to those who have the means of paying. 
Sir Richard Garth has done a great public service in calling 
attention to the unique fact that, under cover of the euphemistic 
forms by which we conceal from ourselves the naked wrong-doing 
of our administration, we actually compel suitors who, unfor- 
tunately for themselves, are compelled to seek the intervention 
of our Courts, or the wretched defendants who. have to claim 
their protection, to empty their pocket at the porter’s gate, 
before they are even permitted to enter their precincts,” 


AA | 


REVIEWS. 


The Vyavaharamayukha of Nilkantha. (Translated into 
English)—by P. V. Kane, M.A, LLM. and S. G. Patwardhan, BA, 
B.SC, LLA Published by P’. V. Kane, Bombay. 1933. Price Rs. 7. 


This is the latest of a series of translations of the remarkable 
work of Nilkantha which is of interest, not only to the people ofa 
portion of the Bombay Presidency whereit is of paramount authority 
but also to the student of the history of Hindu law. The first 
translation made by Borradaile was made more than a century ago. 
Half a century ago a careful edition of the text with a translation 
was made by V. N, Mandlik whose work has long been a standard 
authority. Following him Mr. J. R. Gharpure published another 
translation in 1924. 

The complete text of the work has been carefully edited and 
published by the Bhandarkar Oriental Research Institute. The 
authors of this translation followed the text of that edition to 
which references have been given throughout. The result is that 
the translation proceeds on the basis of the most authentic edition of 
the work and is full, as it does not even omit the chapter on ordeals, 
a subject of absorbing historical interest, which was omitted by 
previous translators. 


We have compared the translation with that of Mandlik and we 
have no hesitation in saying that the present translation’ is more 
literal, and accurate than the other one. The learned translators 
have also enriched their translation by notes indicating the different 
interpretations given by other sidandiakaras to the texts cited and 
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also teferences to other similar texts not cited by the authot. It 
would have added’ greatly to the value of the work if the translators 
had given more copious cross references to the other Nibandhas 
with a reference’ to thé pages of printed books, That would’ have 
given to the work very great value inasmuch as we could then have 
had at a glance a full picture of- the diversities in Hindu law as 
interpreted by the Nibandhas. One misses also the references to 
the texts cited in the book which was given in the edition of the 
original text by Mandlik. Since Mandlik’s time several new texts 
have been printed and it ought to have been possible to give fuller 
references to the authorities quoted in the text. 

The work being of authority in the Gujrat and certain other 
parts, the authors have given references to the case-law where texts 
ofthe Mayukha have been referred to and interpreted. This part 
of their work will no doubt be greatly valued by lawyers of the 
Bombay Presidency. But the work of Nilkantha has a few wider 
interest than for the practical lawyer. For, it is not only one of the 
finest expositions of the Hindu law, replete as usual in such com- 
mentaries, with quotations of texts the bulk of whichis no longer 
existent in complete works, but it is also of great inferest in mark- 
ing a departure from the laws in older texts in several important 
points. In this last respect it is second in importance only to the 
Dayabhaga of Jimutavahana. These variations in the laws are of 
the very greatest interest to the historical student of Hindu law 
whose chief task would be to fix the basic sociological facts which 
really account for them. 

We have no doubt that students of Hindu law as well as practi- 
tioners will welcome this edition. 


The Law and Doctrine of Res Judicata—by Dr. Nand Lal, 
BA. 1lAB,, LL.D. Published by Krishen Lal & Co., Lahore. 
1933. Price Rs. 8. 


This work is substantially an elaborate commentary on the 
sections of the Civil Procedure and the Criminal Procedure Code 
dealing with the principles of Res judicata and autrefois acquit, 
The learned author has dealt with the subject with the exhaustive- 
ness which one has learnt to associate with his work. The discus- 
sion is divided into short paragraphs with appropriate headings 
which between them give an analysis of the entire law on the 
subject. In an introduction which, we regret to say, is all too 
brief the author gives a short history of the doctrine and the prin- 
ciples underlying it. A student who seeks for a thorough historical 
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and scientific treatment of the doctrine in the book will be dis- 
appointed, but the practical lawyer will find the book extraordi- 
narily helpful. So far asthe theory goes, it is disconcerting to find 
that the author practically omits all consideration of the Roman 
Law beyond two short sentences on the authority only of Hukum 
Chand and Roby, and though he refers to Hindu law, he does not 
seem to be aware that the matter has been dealt with by the 
Mitakshara, and on the authority not only of a text of Harita but 
of Narada Katyayana and others as well. For all practical purposes 
however the book will be found very useful and dependable. 
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NOTES OF CASES. 


Ochhavlal Bhikhabhai +. Emperor. 


Criminal Procedure Code Sec. go3—Whether conviction on a charge 
of conspiracy under Sec. 120B, Indian Penal Code, was: a 
bar to subsequent trial on a charge under Sec. 420 of the Penal 
Code, tfor a specific act of cheating committed in pursuance of the 
conspiracy. 

The petitioners, who were members of a gang whose object 
was to cheat people by representing to them that it was possible 
to duplicate currency notes, were tried and convicted on a charge 
of tcriminal conspiracy under Sec. 120B, Indian Penal Code. In 
that charge were set out a number of specific instances of 
cheating various persons committed by members of the conspiracy. 
Subsequently, the petitioners were again prosecuted on a charge, 
amongst others, of cheating under Section 420 Indian Penal Code, 
in respect of one cf the specific acts of cheating mentioned in 
the charge of the previous trial. The petitioners contended that 
Section 403 Criminal Procedure Code was a bar to separate trial 
for the specific act of cheating: 


Held (per Baker, A. C. J. and Divatia, 7.), that the offences 
committed by the various members of the conspiracy in pursuance 
of the object of the conspiracy were offences separate from the 
substantive offence of criminal conspiracy under Sec. 120B, Indian 
Penal Code, and could have been separately charged and tried 
under Section 235(1) Criminal Procedure Code at the same trial. 
But in this case the offence of conspiracy was the only offence of 
which the accused were charged and convicted at the previous 
trial The separate offences of cheating committed by them in 
pursuance of the conspiracy were not made the subject of charge, 
but were treated merely as overt acts going to prove the conspiracy. 
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That being so, sub-section (1) of Section 403 Criminal Procedure 
Code has no application, but the case is governed by sub-section (2) 
of Section 403. Consequently, the trial for the offence of cheating 
is not barred. 

D. B, 


Emperor v. Akbarali Karimbhal. 


Indian Evidence Act, Sec. 32—Evidentiary value of dying declara- 
tions. 


field’ (per Beaumont, CJ. and Wadia, J.) that the statement 
that a dying declaration stands upon a widely different footing 
from the testimony of a witness given in a Court is not accurate. 
What Section 32 of the Indian Evidence Act does is to make 
certain declarations relevant which under the ordinary law would 
be irrelevant as heresay. Once a declaration falls within that 
section it becomes relevant evidence, and the Court must judge 
of the weight of that evidence on exactly the same principles as 
those upon which it acts in judging of the weight of other types 
of evidence. Of course, the Court has always to bear in mind 
that a declaration admissible under Section 32 is not made on 
oath and is not the subject of cross-examination, and therefore, 
it is a weaker type of evidence than the evidence given by a 
witness in the witness box; and the Court ought not, as a rule of 
prudence, act upon a declaration, relevant under Section 32, but 
not made by one in immediate expectation of death and not made 
in the presence of the accused, unless there is some reliable corrobo- 
ration. But the view, that because something in a dying declara- 
tion appears to be false, therefore the whole declaration must neces- 
sarily be disregarded, is not sound. 

Emperor v. Premananda Dutta (1) dissented from. 


D. B. 
(1) (1925) I. L. R. 52 Calc. 987 (1002); 42 C. L. J. 247. 


REVIEWS. 


The Laws of India and Burma, Parts XXII, XXIII and 
XXIV (Movable Property) by Arthur Eggar, m.a. (CANTAB), Barris- 
ter-at-law; Printed by John Johnson at the University Press, 
Oxford, 1933. 


This publication is intended to serve the same purpose in India 
and Burma as Halsbury’s Zaws of England does in the United 
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Kingdom, and has been got up on the same model, but with a 
less ambitious project, in view of the natural limitations of indivi- 
dual efforts. Its general scheme is to give an outline of the entire 
law of India and Burma in the form of a series of lectures on a 
number of legal topics arranged and classified on a scientific basis, 
We have had not the advantage of looking into the earlier parts 
of the series, and are therefore, notin a position to estimate the 
success of the learned author as a whole, but judging fromthe volume 
under review which deals with movable property and assuming 
that the other volumes are quite in keeping with the present one, 
we may say that the learned author has acquitted himself very credi- 
tably in the performance of the task he has taken upon himself and 
has rendered a real yeoman’s service to the cause of the legal litera- 
ture of this country. ‘The great merit of the book consists in the 
lucid exposition of the fundamental legal principles dealt with in it 
and the clarity of conception of the legal ideas and the ‘accuracy of 
statement of the net position with respect to every legal proposi- 
tion raised for discussion. In evolving the legal ideas relating 
to each subject, step by step, the learned author has well brought 
out the inter-connection between the different statutes and has 
shown what conclusions necessarily follow from the state ofthe 
Indian law as codified, considered in the light of the fundamental 
legal principles recognised by the human mind of all ages and all 
countries. He has also shown, whenever possible, that such con- 
clusions have as a matter of fact been drawn in this or that decided 
case, here and abroad. One great advantage of this mode of 
treatment is that a searching lawyer can at once resort to it as a 
dependable work to start his researches with. - He will in this book 
find the fundamental legal ideas regarding the subject under his 
investigation and the net resultant thereof having regard to 
different statutes and judicial authorities in relation to the parti- 
cular problem before him. So the value of this publication is 
ereat, and the learned author must have earned the gratitude of 
the legal world at large by giving it the benefit of his vast legal 
knowledge and stupendous labours. The book has been printed in 
Great Britain, evidently in order to give ita get-up quite commen- 
surate with ita intrinsic worth. We are apt to think that no law 
library can be complete without a copy of this book on its 
shelves. 
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The Indian Evidence Act by Amar Krishna Basu, B.L., 
published by the Standard Law Book Scciety, 6, Hastings Street, 
Calcutta, 1934; Price Rs. 4/-. 


In this small volume we notice a marked departure from the 
stereotyped method of annotations of Indian Statute-law. We have 
gone through a number of pages of this little book and we are fully 
convinced that notwithstandig the great multitude of annotated 
editions of the Indian Evidence: Act available in the market there 
were sufficient scope and justification fora publication of this descrip- 
tion. If the publication were a mere case-book, one might easily 
afford to pass it over, but it is altogether of a different character 
from what we have hitherto come across. In it the learned 
author has presented, rather in a tabloid form, all the fine and 
essential things that lawyer, or a student, ought to know, nay, always 
remember, in connection with the law of Evidence. By way of 
illustration we may refer to the categorical statement of the effects 
of the rule .of exclusion of oral by documentary evidence given at 
page 147 of the book or to the five heads of rules (taken from 
Taylor) relating to the introduction of parol evidence in the inter- 
pretation of, or by way of illuminating doubtful and obscure docu- 
ments, mentioned at page 162, or to Quintilian’s instructions On, 
and the “Golden Rules” for, cross-examination, to be found at 
pages 218-219. The summaries, analyses and synopses of the differ- 
ent sections and of the fundamental rules of evidence as given by 
the learned author .are all very splendid things, and we feel sure 
that if they be got by heart, many a pitfall in the conducting of 
cases or in the judicial investigation of facts, can easily be avoided. 
One noticeable, or rather an uncommon, feature of the book is 
the frequent reference to the texts and authorities on Hindu Law 
facilitating comparative study of law and stimulating a spirit of 
research in ancient jurisprudence. In short, the whole book has 
been written out with a fresh out-look and on novel lines, but at 
the same time, without sacrificing the practical utility of the pub- 
lication as a book of reference. All the important cases decided 
up to date have been given with correct references. We hope the 
legal profession will accord to it the reception which is pre-emi- 
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NOTES OF CASES. 


Shankarshet Ramshet Uravane v, Emperor. 


Indian Evidence Act, Sec. rrq illus, (b), See. £373.—Independent 
corroboration of accomplices evidence. 


Held (per Beaumont, C.J. and Wadia, J ) though it is not neces- 
sary that the story of an approver or accomplice must be corro- 
borated by evidence which directly connects the accused with 
the offence, yet there must be some evidence which tends to show 
that the story of the accomplice is true in so far as it relates to 
the accused. Th: mere fact that tne accomplice’s story is a very 
probable one is no reason for dispensing with the rule of prudence 
that the evidence, of an accomplice should not be acted upon unless 
corroborated as against the particular accused in material respects. 
D. B. 





The Official Assignee of Bombay v. Moulvi Abdul Hayee. 


Indian Trusts Act, Sec. 06—Money deposited under agreement not 
executed —Held in trust—Charge on property of insolvent depo. 
sitee vested in Official Assignee—Civil Procedure Code, Order IT, 
r, 2— Relie] barred for not reserving liberty to sue, 


The respondent deposited with a firm the sum of Rs. 1000 by 
way Of security an the terms of an agreement for sub-agency which 
was to be executed, The agreement, however, was not executed. 
The respondent brought a suit for return of the deposit money 
and obtained a decree for the said amount. During the pendency 
of the suit, the firm was adjudicated insolvent. The respondent 
now claimed to recover the sum of Rs, rooo specifically from the 
assets of the insolvents in the hands of the Official Assignée, on the 
ground that the sum, having been paid for a specific purpose which 
was not carried out, must be treated as moneys held in trust by 
the firm at the time of its insolvency. 

Held (per Beaumont, C.J. and Rangnekar, J.), (i) that inasmuch 
as the deposit was made before the agreement was executed the 
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moneys paid by the respondent to the insolvents were for a 
specific purpog, and the latter held the moneys in trust for the 
former; if the agreement was not executed, the insolvents were 
bound to return the moneys specifically to the respondent. As to 
the liability of the assets in the hands of the Official Assignee, Sec- 
tion 66 of the Indian Trusts Act applied for the insolvents had 
in fact mixed the deposit money with their own moneys, and 
consequently, the respondent was entitled to a charge on the 
property vested in Official Assignee for the said sum of Rs. tooo 
(ii) But that this charge has become unenforceable under the 
provisions of Order II, rule 2 of the Civil Procedure Code, owing 
to the failure of the respondent to reserve his other remedy by 
way of charge on the property of the firm based on the doctrine 
of trust, when he sued for the personal decree for the amount of 
deposit. His only remedy, therefore is to prove for the amount of 
thé decree in the insolvency. 

D. B. 


Mangat Rai v. Dyli Chand. 


Adaption of one of two remedies which are alternative and not ce 
existent estops a litigant from availing himself of the other— 
Right under section 52 of the Transfer Property Ad barred 
by the doctrine of election. 


D, a mortgagee obtained a decree for sale of the mortgaged 
property and himself purchased it in the execution sale. Sub- 
s¢quently, the sale was set aside on application by the judgment 
debtor, who then sold it by private sale to M. D filed an appeal 
against the order setting aside the sale. A few days later M 
deposited in the execution Court the decretal amount for dis- 
charge of the debt due to D, and the amount was withdrawn by 
D: But when the appeal came up for hearing, D did not men- 
tion this fact, and the appeal was decided in his favour. He 
then claimed the property as his, whereupon M brought this suit 
for declaration of his title. 

Held (fer L. G, Mukerji and Young, JJ.) that where a litigant 
has the right to choose between two remedies which are not 
co-existent but alternative, he may select either of them; but 
once he has made his choice or adopted one of them, his act 
at once operates as a bar as regards the other, the bar is final 
and absolute. This doctrine of election is applicable to the 
present case. When the plaintiff (M) paid the money into Court, 
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the decree-holder (D) had two alternatives—either to take the 
money out of Court, or to appeal against the order setting aside 
the sale. By reason of taking the money, he must be held to 
have abandoned his appeal. And for the same reason he is 
estopped from relying upon the right given by section 52 of the 
Transfer of Property Act to question the validity of a transfer 
fis pendens, 

Quadrat-un nissa v. Abdul Rashid (1) distinguished. . 

Baikuntha Nath Dey v. Nawal Salimulla Bahadur (2) 
followed. 
D, B. 

(1) (1926) 1 L. R, 48 All. 616. (2) (1907) 12 C., W. N. 590. 


Sahu Shyam Lal v. Shyam Lal. 

Civil Procedure Code, Order 23, rule 3—Validity of compromise 
decree, when part of the compromise goes outside the subject matter 
of the suit. 

In a suit for dissolution of partnership the parties entered 
intoa compromise, the defendant agreeing, among other things, 
to pay a certain sum in instalments, to secure the due payment 
of which a property specified in the compromise was hypothecated 
to the plaintiff; in case of default the plaintiff might realise the 
amount by sale of the hypothecated property in execution of 
the compromise decree and without bringing a fresh suit. The 
Court passed a decree in terms of this compromise incorporating 
the whole of the compromise into the decree. Subsequently, 
the property was sold in execution of the compromise decree 
and purchased by the decree-holder himself. The question referred 
to the full Bench was whether the compromise decreé and the 
sale founded on it was vacated. 


Held (per Sulaiman, C. J., b G. Mukerji, J, and King, Jh 


that Order 23, rule 3 of the Civil Procedure Code requires that 
decree shall be passed in accordance with the compromise “so 
far as it relates to the suit.” ‘The words which appeared in the 
old section 375,—“‘and such decree shall be final so far as relates 
to sO much of the subject matter of the suit asis dealt with 
by the compromise”, do not appear in the present rule. Conse- 
quently, so long as the compromise ‘relates to the suit’ the Court 
has full authority under this rule to pass a decree in terms of it 
even though it might not have, strictly speaking, formed the sub- 
ject matter of the suit’. 

No doubt itis the duty of the Court to see that although the 
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whole of the compromise between the parties is recorded, the 
oprative portion of the decree is confined to that part only which 
relates to the suit. But it does not follow that if the Court does 
not strictly follow this direction, it is acting without jurisdiction. 
The question which of the various matters included in the com- 
promise relate to the suit is a question of law to be decided by 
the Court; in deciding this the Court may err, but the Court 
would have jurisdiction to decide a point of law wrongly. Even 
in cases where a part of the compromise does not, strictly spea- 
king, relate to the suit and nevertheless the Court decides that it 
relates to the suit and incorporates it into the operative portion 
and passes a decree in terms of it, the decree is nota nullity and 
not one passed without jurisdiction. 

D. B, 





Emperor v. Parshottam Das Tandon. 


Criminal Procedure Code, section 435— Application for revision to 
High Court without first applying to the Sessions Judge—Convic- 
tion on insufficient evidence for the prosecution, tf proper. 

An application was filed by the Secretary of the District Bar 

Association for revision of an order of a Magistrate convicting 

Parshottam Das under section 17(7) of the Criminal Law Amend- 


- ment Act, where the Magistrate accomodated the accused without 


being entirely satisfied that the charge had been proved by the 
prosecution merely because the accused made no serious effort to 
avoid conviction : 

Held (per Kendall, J.) that though it is the general practice of 
the High Court not to interfere in revision unless a previous appli- 
cation has been made to the District Magistrate or the Sessions 


_ Judge, it cannot be questioned that the High Court has jurisdiction 


to intervene in revision where it is necessary for the ends of Justice 
though no application has been presented in the lower Court of 
Appeal. Such jurisdiction is exercised where special circumstances 
exist, 

Held, jurther, that such circumstance existed in the present case. 
The Courts are bound to protect the liberty of the individual, but 
even when the individual does not claim their protection, and is 
ready to be sent to jail, from political or economical motives, it is 
still the duty of the Court to refuse to convict the accused if there is 
no evidence sufficient for conviction. ‘The order must, therefore, be 
set aside. 

D. Be 
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WILL MARRIAGE SURVIVE? 
Mr. Romes Chandra Pal, M.A.,M.L., Advocate. 


“In each epoch of time,” observes M. Leroy, “there is current 
a certain type of philosophical doctrine—a philosophy deep seated 
in each.one of us and observable clearly and consciously in the 
utterances cf: the day—alike in novels, newspapers speeches and 
equally in town and country, workshop and counting house.” At 
the present moment the significance of this utterance is nowhere 
more marked and discernible than in. the. volume .of thoughts 
bestowed upon the problem of marriage that confronts the public 
mind. On the one hand the more conservative element in the 
society fondly hugs to its bosom the old ideal that the institution 
of mariage, as handed down from generation to generation and 
upheld by law and convention is the best and serves the social 
interest admirably well. On the other hand the more progressive 
element in the society advocates mariiage by free love and loudly 
proclaims that the union should last only so long as the love lasts 
and not a minute longer. To them marriage as an institution 
seems to have become anachronistic and to have outlived the 
period of its usefulness and that therefore all that it needs isa 
decent burial, because of the surprisingly rapid changes in the 
conditions of modern civilization, particularly the feminist move- 
‘ment claiming equal’status. As is the case with all cultural pro- 
gress and 1eformation, the controversy, when carefully analysed, 
reveals a struggle of two antagonistic inslincls—the instinct of race 
preservation waking up for collectivism and the instinct of seli- 
preservation, the fountain head of individualism, or in other words, 
a conflict between stability and change. 

Today nobody denies that law is relative to the civilization of 
the time and place, that every phenomenon depends upon the 
medium in which it is produced and that law does not escape this 
universal rule. The superlative claim that was once made of 
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law that it converged in it elements that were at once immutable 
and universal and that would stand stead fast for ever amidst all 
changes and evolutions in social history has been abandoned, 
thanks to the historical school, for all time to come. To the extent 
therefore that the reformists lay stress on the rational recasting of. 
marital relations on the altered conditions of modern civilization 
by pruning away some of the obsolete and meaningless doctiines 
and crudities centering round the institution of marriage they 
display a critical mind and their attitude is at once intelligible 
and unexceptionable. Indeed this note of pessimism, tbis discon- 
tent with the actual is a necessary precondition of all theorising 
and philosophising and of all law reforms and cultural progress ; 
for at bottom it betrays a sort of inward strife and discord in 
marked contrast to the naive finsouciance of the pagan and primi- 
tive world as to the purpose of life and utility of society which condi 
tioned the existence of life. But, on the other hand, in so far as 
these reformists in their frenzied zeal for individual self-assertion 
make the individual foiget the very purpose of his existence in the 
cosmic whole and his duties to the society of which he is but a 
unit and try to secularise the law of marriage as that of a contract 
wholly divorced from all ethical tinge they deal not only a severe 
blow to this hoary institution but also strike at the very root 
of the civilization. For as Kohler has pertinently observed: 
“We are not merely a mob of individuals seeking to perfect 
himself, There is an idea of civilization at-work. A whole people, 
a whole human race is trying to lift itself up by developing its 
powers to their highest pilch. Each and all are developing the 
whole through many means and among these are legal institutions 
and political institutions which express, maintain and fuither, or 
are designed to further, civilization as it is understood by them 
in their time and place.” Indeed man is a product of the entire cul- 
tural civilization of the society he belongs to ata given moment and 
this cultural civiliz3tion embraces within its fold not only the cur- 
rent philosophical doctrines as to law but also morals and religion 
and even the congeries of beliefs, convictions and prejudices, The 


present tendency to divorce marital relationship fiom all ethical 
and moral considerations is yet one more instance of attempts that 
haye hitherto been made to put law and morals in rigorously 
water-tight compartments ; but in reality the twain refuse to be so 
contained, in that after a certain interval of a valiant but fruitless 
struggle each tries, either overtly or furtively, to encroach upon the 
other. “ Except for pedagogic purposes,” observes Dean Pound 
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in his celebrated discourses on Law and Morals, ‘it is impossible 
to lay out separate social sciences with exactly limited frontiers 
with custom guards along the frontiers to prevent smuggling of 
ideas accross the lines and standing armies to defend against 
invasion of the territory of one by the other.” Hence from the 
point of view of security in social interests the absence of 
suitable moral standards is apt to be even more disastrous than 
loyalty to a supposed narrow and repressive code that at present 
dominates and controls the marital relationship in a community. 
A life aimlessly and helplessly drifting away from its moorings— 
from its centre of cohesion, as it were, brings incalculable misery 
not only to itself but to the society as well to which it plays a 
truant. 

Marriage by free love in contrast to marriage as sanctioned and 
upheld by law and convention evidently proceeds upon a false 
conception of freedom. As has been the case with all illusions 
in human history, license is here made to stand for freedom, It 
is admitted on all hands that matrimony has for its primary object 
a full personal union—and a secondary object viz. generation. The 
~ personal union is the primary object because obviouslyithere can 
be no matrimony without it and generation is only secondary 
because the matrimony subsists despite the sterility of the union. 
But the union here referred to is not of the fleeting type but it is 
fixed and stable, harmonized by authority and begins at the 
apex of human nature and thereafter descends to other elements 
if those who unite do not want to subject reason to desire. Hence 
the illegality of concubinage or other irregular and immoral unions, 
for law does not recognise them because they lack true ethical 
basis. However pleasing or preferable the prospect of free love 
may be, it is unreal and visionary in that it teaches us to seek 
pleasure—the sordid pleasure=-and to set our face resolutely 
against all irksome duties and responsibilities—the insuperable 
concomitants of married life. The coercive element in law is 
utterly distasteful to this craze for free love. It is enamoured of 
unfettered and undiluted hedonism. It proposes an absolute 
conception of freedom under which one’s own free and sweet will 
shall be the only standard of measurement. It fondly believes in 
natural altruism of man in his supposed state of nature and prefers 
to leave the consequences to the sweet reasonableness of the parties 
themselves. A vain illusion! Properly understood the potential 
coercive element in law or convention ultimately accounts for the 
harmony in life in society. Coercion is the means for enforcing the 
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law against recalcitrant will, “Force put in the service of law 
loses its blind and brutal attributes and develops into an ethical 
power.” We are all familiar with the typical pict ure of ‘ justice’ 
portrayed with scales on ons hani and a sword on the other, 
“ The scales without the sword are powerless and the ‘sword without 
the scales is violence.” Since the reformists have joined issue by 
wholly eliminating any -outstde authority in the conception of 
their pet theme of marriage by fee love, a return to jural atavism 
«may not be altogether unprofitable to our present purpose. 

It is undeniable that the two fundamental’ appetites of 
Hunger and Sex have everywhere given birth to law. For we 
all know that the task of law isto precisely fix and delimit human 
interests in relation to each other. As Kant has well said: “If 
a man were alone in the world he would call nothing mine’—, 
that is, there is no relation between him ania thing,:but the rela- 
tion is between him and other people whom he excludes from the 
thing. Now, these two appetites of Hunger and Sex have been 
responsible in generating one legal institution after another.. The 
institution of marriage is one of such legal -institutions and we 


should do well to remember that it is nota finished construction - 


let fall from heaven allon a sudden, but in the process of gradual 
unfoldment and growth. But the strong currents and cross cur- 
rents of opinion on the utility of this institution seemingly make 
one despair of its ultimate fate—it is being so violently shaken 
on all sides. It seéms clear however that too many non-jurists 
have occupied themselves with the law and constitution of the 
marriage institution and aie disposed to replace the definite con- 
ception by a more vague and elastic one of ‘personalisny’ in 
marriage, giving way to the foggy confusion of social—ethica] 
disquisitions, E 

i At the present moment we are mot concerned with the appetite 
of hunger which has furnished the true bases of the law of prc- 
perty. To labour and to store, the fundamental laws of man’s 
existence on earth, are the offsprings of their parents Hunger and 
Forethought, It is however interesting to note how in primitive 
times the appetite of sex also came to be harnessed’ in the service 
of the law of property and to contribute the fibres of ‘proprictory 
sense’ to the crude primitive mind, in the person of his wife who 
was not only herself a labourer but who also multiplied labour in 
_the persons of her children. Thus it was how food, women and 
children became objects of value to the primitive.man.. Butin 
course of time women and children gradually disentangledthem- 
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selves fiom the category of ‘things’ and secured for themselves 
their legitimate place in the category of ‘persons’. This process 
of civic emancipation has been beautifully traced by Maine in his 
celebrated treatise on Ancient Law” where ‘we find him summing- 
up with his famous dictum: ‘The progress of civilized soceities 
has been hitherto from status to contract.’ : 

Nobody however asseřts that this process of emancipation has 
been complete, The ideal shall ever elude the actual and the 
actual shall ever limp after the ideal, for the very simple reason 
that the ideal never posits itself patiently for a permanent portrait. 
Emancipation of the individual fiom the control of every form of 
oppresive environment has been the purpòse and goal of civiliza- 
tion-ever since the days of the memorable controversy as to’ 
whether “right was right by nature or only by exactment and; 
convention” that overtook the Greek thinkers in the 5th century 
B.C. The emancipation—the freedom-—thus sought for and, 
at present, substantially attained is the emancipation from every 
type of slavery and oppression—be it of the state, the church or 
the dominant class—over the politically weak, in which latter class. 
the women also readily find place. And the means ‘whereby 
freedom has thus been practically secured is the legal ae 

of the ethical principle—the moralization of the Law, 

Whatever might have been the state of affairs in the pre-social 
days when, according to the profound researches of Mc Lennan, 
Lubbcck, Bachcfen, Morgan, Spencer, Vico anda host of others, the 
existence of a primitive state of promiscuity is clearly indicated—a 
pesition which has since been severely assailed by tests of Biological 
science—it can not be gainsaid that by nature man is essentially of 
polygamous instincts, although he might have lived ina state of 
polygamy or monogamy, sometimes the one and sometimes the other 
according to the exigencies of the situation and the environments in 
which he was placed, According to Letourneau Polygamy is the real. 
primitive type, monogamy being the exception, while Westermark 
holds just the contrary view. Whether we accept one or other 
of these two views the matter is not of much moment ; for what 
is really germane to our present purpose is to see how this sex- 
instinct which is the ‘most powerful and persistent-in our ‘inner 
drives leading to “all manner of adultery, incest, fornication and 
promiscuity has keen successfully curted-and regulated by the 
combined efforts of such agencies as law, morals and conventions 
to ‘yield the Lest results for the preseivation of the family, the 
soceity and the entire. human race. Indeed the magiitudé of the 
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services rendered by these agencies can only be gauged when we 
notice how this sex-instinct—this fleeting appetite has been raised 
to an enduring sentiment, to a constant will becoming a duty and 
existing in mutual fidelity and mutual sacrifice. Further, it is 
interesting to bear in mind that this instinct is more marked and 
irrepressible in the manthan in the woman, and this because of 
the fundamental antagonism between man and woman rooted in 
biological differences in the matter of reproductive instincts in 
each—periodic rearing of offspring in the female sex and the 
maximum disemination of the breed in the male, Our reformists 
expect that notwithstanding this intense sex-instinct, notwithstand- 
ing other supreme imperfections in human nature the parties will 
readily make their union a matter of a more or less durable nature, 
oby the sheer force of their innate good sense, for no form of 
~ coercion, or authority, or subjection is permissible within the four 
corners of free love. Hands cff while the parties mate seems to 
be their alluring motto, It does not matter if the union is made 
to dissolve at the slightest provocation or at the slightest malad- 
justment. The parties too heave a sigh of relief at the pleasing 
prospect that they are no longer treading their steps in that magic 
marriage-trap the doors of which opened only inward and not 
outward under the inflùence of the uncompromising mediaeval 
church. This may be all very good and even covetable, to boot, 
from the point of view of the individual, for he or she may now 
be absolutely free to make and unmake any number of unions he 
or she likes on the plea of free love. If however such unions 
can pass for marriage then we do not think Kant was initially 
wrong in his notorious definition of marriage. Do such unions 
really make for better preservation of the family, the/soceity and 
the human race? Will these unions make more for harmony than 
for discord in the pursuit of our daily life? The legend of 
Svetaketu will be here pertinent. Svetaketu .was struck beyond 
measure at the sight of his mother having -been taken along by a 
stranger under the very nose of his father, who merely looked on 
helplessly without the faintest protest and, in reply to Svetaketu’s 
query, kept on saying; “Well, there is no help for it, for such 
is the practice ordained by the sages-from time immemorial.” 
Thereupon Svetaketu, in the anguish of his heart, exclaimed that 
the practice was fit only for the cattle and resolved then and there 
to banish the revolting practice which he ultimately did. So the 
prospects of free love that are being dinned into our ears are 
destined to fare no better than those prevalent in the days of the 
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bestial lust and infamous communion., The miracle which free 
love is pressed to work out will, on a close scrutiny, turn out no 
better than undisguised hedonism, let loose in the name of per- 
sOnalism, What a fertile ground it prepares for inception of the 
capital idea that ‘novelty attracts while familiarity repels’-—an idea 
which engenders the instinct of promiscuity in human nature | 
‘Right to life does not, except perhaps for ideals deeper than life 
` itself eg. the ancient Hindu Suttee or the Japanese Hurrikiri, 
comprehend a right to suicide. Likewise the right to marry ought 
not to comprehend the right to dissolve the tie at the slightest 
irritation, for that will be a convenient cloak for rampant promis- 
culty to thrive under. ‘The knowledge of duty fulfilled isa com-. 
fort in suffering and trouble and gives a despairing man a feeling 
of tranquility and courage. The new marital code is intolerent 
of duties and obligations and makes for the maximum of unalloyed 
happiness, But it forgets that : whoever has not experienced sorrow 
in his life might be a fortunate man inceed, but the consciousness 
of happiness is not his, 


Some of the impossible and inordinate assumptions insisted upon 
by the feminist movement se emto have wellnigh alienated the 
sympathy and interest of the menfolk who, in the bitterness of 
their heart sometime lament “that in old days the wife had to adapt 
herself to the husband but the husband did not have to adapt him- 
self to the wife.” No _-wonder, forthe woman with her newly 
acquired personalism would now be paying the man back in his 
own coin. But both the old and new angles of vision seem to ._ 
‘ay stress rather to the form than to the content—to the matter as 
opposed to the spirit—of the matrimony. Matrimony would be 
relieved much of its woes and the humanily would be infinitely 
blessed if instead of walking blindfold in each other’s trails, the 
parties could only be made to fix their eyes steadfast on the pros- 
pects of a common home— the family which is the molecule of the 
society and the cradle of the civilization. However, much capital is 
being made of this newly acquired personalism of the woman, but in 
reality this personalism is but partially achieved, for women do not 
yet constitute indep endent and economic entities in the state, and 
then we all know that “neéccessitous persons are never free”, Hence 
so long as this inequality will last man shall ever remain an econo- 
mic prey at the hands of the women and woman a sexual prey at the 
hands of the men. Bat nothing daunted, the ultramodern refor- 
mists set themselves to their congenial task of making the alliance 
(or should we say misalliance ?) between the sexes on terms of ‘abso- 
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lute’ equality, cemented only by extreme individualism and self- 
centred egotism. In the evolution of law, irfdividualism, like other 
political creeds, had had its day. Time was when individualism 
had absolutely broken away from its centre of cohesion—the 
community, but it had to break its rearguard action before the all 
pervasive social interest, before the cultural mission that humanity 
is destined to. fulfil, and has now described a parabola by humbly 
returning to its place originally assigned, with this variation however 
that by its erstwhile restlessness it has. made its existence and impor 
tance felt in the body politic. 


In the hegemony of the feminist movement of equal status the 
fundamental inequality between the sexes rooted in physiological 
difference is completely lost sight of. Granting that marriage by 
free love conduces to the best interest of the individuals it is not 
conceivable how in the long run the woman profits by this thrilling 
game, Unfettered by any ties of ‘obligations on either side this 
pleasurable experiment of selection of partners for life may go on 
merrily till such times as the parties find that they have grown too 
old for any perminent union. ‘The -experiment might not mean 
much to the man but to the woman it is nothing short of a cala- 
mity, for when once she has lost the precious part of her early life 
in pursuit of such a barren expeliment she is not, as Bentham has 
pithily observed, the same wom an that was fist woced. And lastly, 
when it is remembered that this experimental game, of necéssity, 
leaves out of account the considerations of the children, the experi- 
ment stands selfcondemned, if for nothing else than for this 
wilful ommission of one of its primary consequences, for it is the 
appearance of the chil.lren in the arena that gives a wholly different 
complexion to the experiment -in its entirety. In the din and 
bustle of free love and equality the vital problem of the perpetua- 
tion of the race and other allied problems of legitimacy, sonship 
and inheritance have been conveniently shelved or forgotter. 
To say the least, the movement seems to be but a consciously 
entertained deception antagonistic to the best interests alike of 
the indivilual and the family in particular, and of culture and 
civilization in general, 


If, with all its vauntings and high sounding philosophy -the 
feminist movement cannot, for the purposes of our marital rela- 
tionships, beget a more durable tie than the evanescent one of 
free love which, as we have seen, is but an euphemism fora fiseting 
fancy with a gradually diminishing intensity, then the present 
wielders of authouity, who are also custodians of the culture and 
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civilization of the human race, might consistently resolve upon the 
perpetuation of compulsory marriage-laws, even though they 
need have to proclaim complacently with Demosthenis : “ We have 
prostitutes for pleasure, concubines for the daily care of the body 


and wives for the production of legitimate children and as trusty 
caretakers of our homes,” 
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NOTES OF CASES. 


Dhanarajagerji v. Parthasaradby. 


Civil Procedure Code, Section 2 clause ra—Mesne profits, burden 
of proof in suit for—Charge of defendant on estate for expenses 


of collection, if any, when possession tortuous and malttions besides 
being wrongful. 


Held (per Venkatasubba Rao and Reilly, 77.), that the claim for 
mesne profits being virtually a claim for damages the ordinary 
rule that the plaintiff must discharge the burden as to the quantum 
of damages applies to a suit for mesne profits, and therefore he 
must in the first instance adduce evidence as to the quantum of 
damages i.e. mesne profits to which he is entitled. But “mesne 
profits,” as defined in Section 2(12) of the Civil Procedure Code 
include not only those profits which a person in wrongful posses- 
sion actually received, but also such profits as he might with 
ordinary diligence have received. And if the defendant asserts 
that a particular amountno more was received by him, the duty of 
establishing it affirmatively 1ests upon him, that fact being specially 
within his knowledge (Section 106 Indian Evidence Act). On 
his laying before the Courts sufficient, evidence to prove that fact, 
he shifts the burden to the opposite party of proving that more 
might have been received. 

Held further, that a person liable for mesne profits is entitled 
to charge the estate with the expenses of collection irrespective 
of the question whether his act of trespass was made undera 
bonafide belief that he was entitled to enter or was tortuous and 
malicious. The view that when the act Is tortuous and malicious 
the trespasser is in equity disentified to charge such expenses as 
collection fees which have been voluntarily incurred is not tenable 
in view of the fact that wrongful possession is the very essence 
of a claim for “ mesne profits” as defined in Section 2(12) of the 
Code. The only relevant consideration under this definition is 
whether the defendant’s possession was wrongful or not, If it 
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was wrongful, the Court would not be justified in going further and 
inquiring what the degree of the misconduct or culpability was. 
Aitaf Ali v. Lalji Mal (1), Dungari Mal v, Jai Ram (2), Sashi- 
kanta v. Sarat Chandra (3), dissented from, , 
Thirumalayappa v, Kaliyani (4) followed. . 
D. B. 
(1) (1877) 1. L. R. 1 All. 518 (F.B ) (2) (1902) 1. L. R. 24 All, 376. 
(3) (1921) 34 C. L. 1.415. (4) [1931] M. W, N. 813. 


Rangasayi v. Nagarathnamma. 


Hindu law—Suit by a minor Jor partition, if abates onthe death of the 
minor before the Court has found that partition was for his benefit. 


The plaintiff, a member of a Hindu joint family, sued asa 
minor, with his mother as next ffiend, for partition. Before any 
decree was made he died. His mother then applied to be brought 
on record as his legal representative. The defendants objected 
that with the death of the minor plaintiff the suit- abated, and his 
legal representative was not entitled to prosecute the suit. 

Held (per Ramesam, Ayyar and Cornish, JJ), that so far as 
an adult coparcener is concerned it is now established law that 
partition or severance of joint status, is a matter of. individual 
volition and the very filing of a suit for partition amounts to a 
severance in law from the date of the plaint. But in the case of 
a minor, while a suit for partition can always be filed on behalf of 
the minor by.any person as next friend, Courts have laid down 
that such a suit ought not to be decreed unless itis for the benefit 
of the minor. The object of this limitation being to avoid the con- 
tingency of some meddlesome next fiiend filing a suit for partition 
on some personal ground without regard to the minors benefit, it 
does not relate to the maintainability of the suit but to the passing 
of the decree. ‘The situation is that the exerdise of the volition 
indicating a desire for sepagation, which must in the minors case 
be exercised by his next friend, effects a severance from the date of 
the suit though conditionalon the Court being able-to find that 
the suit when filed was for the benefit of the minor. Consequently 
ifthe minor dies before the Court has found that the suit was for 
bis benefit the suit does not abate, and his legal representative 
has a right to proceed with the trial and obtain a decree on 
showing that when the partition suit was instituted it was for the 
benefit of the minor. 

Chelimi Chetty v, Subdamma (1) dissented from. 

D. D. 
(1) (I9gI17) 1. L.R gi Mad, 442. 
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REVIEWS. 


The Law and Practice of Injunctions in British India 
by Jatindra Nath Batabyal,* Vidyaratna, B.A., B.L. Advocate: 
published by the Standard Law Book Society, 5 -Hastings Street, 
Calcutta, 1933: Price Rs. 6. 


Injunction as a form of equitable relief does not appear to be 
"so keenly appreciated in this country as in England, with the result 
that in cases in which questions of injunction arise, relief is given 
on a broad common-sense view of the balance of convenience 
‘and inconvenience of the respective parties without any close 
examination of their mutual rights and obligations on sound 
juristic principles. The subjeot of injunction is one in which 
there is considerable room fer the application of individual discre 
tion of our Judges, and as judicial discretion is sacrosanct, the 
consequence has been that cases of injunction do not receive 
that amount of attention from the higher appellate tribunals which 
is pre-eminently due to such an important subject. Mr. Batabyal 
hag rendered a really valuable service to the cause of the legal litera- 
tore of the country by bringing out a suitable and comprehensive 
work on this somewhat neglected branch of the law. The mannér 
in which he has treated his subject, and the wide range of légal 
topics over which he has traversed, will serve to impress On his 
readers the supreme importance of the law of injunction as a great 
préventive against a multitude of wrongs, and the necessity of 
better and greater appřèciatiðn of this branch of the law asa 
whole. Of late, we have other works on the same subject, but 
‘without meaning any disparagemént to them, we may say that 
Mr. Batabyal’s production is really of á unique character and in 
point of meritdridus and conscientious exécution, or of lucid 
exposition of legal principles, or in the mattér of marshalling of 
informations or òf arraying of case-ldwd, it will evér remain unsur- 
passed. The great merit of the book is the comprehensiyé 
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manner in which the learmel author his ransacked the entire 
domain of legal nghts in connection wherewith the question 
of injunction can fossibly arise. As we were going through 
the pages of this book we wer simply struck .with the 
stupendous variety of the lezal topics dealt with in it. Even the 
minutest informations that a lawyer ought to know in relation to 
the question of injunction have not been neglected; even matters 
of common practice have receivel their legitimate share of atten- 
tion from the learned author. The treatment of the leading 
cases in the book deserves a special mention; they have been 
dealt with in great details of fact, so that the readers may fully 
appreciate how variation of circumstances -entails a variation in 
the application of the legal principles. The learned author has 
felt so much anxiety for fixing the leading cases on the mind of 
his readers that he has taken all possible steps for the purpose, 
and has even on occasions gone the length of adverting to the 
historical and local colourings of the facts and circumstances 
of a cass, so that memory may be pinned down to it at least 
by association of- ideas or local interest. In short, the book 


is an all-round success, ani has deservedly been highly spoken . 


of by very eminent Judges. The get-up of the book scarcely 
leaves anything -more to be desired. Its price has been fixed 
rather too low, apparently with the object of bringing it within 
the means of the junior section of the lawyers. The book ought 
to have a wide circulation. 


Principles of the Law relating to Negotiable Instru- 
ments in India, by R. B. Diwan Chand Obhrai, Advocate, 
Lahore ; published by the University Book Agency, Law Book- 
sellers, Kacheri Road, Lahore, 1934 : Price Ra. 8. - 


This handy volume on an important branch of the commercial 
law of the land has been written, as the learned author has himself 
get out in his preface, with the three-fold object of supplying a suit- 
able text-book for the beginners, a legal commentary for the busy 
practitioners and a handy manual for the business people. To write a 
common work for these three classes of readers whose requirements 
are fundamentally of different characters, would at first sight appear 
to be somewhat an impcssible task, but on a closer examination 
of the book, it is gratifying to us to-be able to say that the learned 
author has not fallea far off from his object and ideal. The lucid 
manner in which the essentials of the law have been explained 
and the clear cut form in which the legal “propositions have been 
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stated and the subtle and intelligent way in which the decided 
cases have been introduced to illustrate the principles of law, the 
graphic and vivid repiesentation of the practical effects of the appli- 
cation of the statutory rules of law to the every-day transactions of 
the commercial world, will all combine to make the book equally 
useful to the three sets of readers for whom it has been intended. In 


this publication the learned author has virtually given us the fruits — 


of his vast experience at the bar for a number of decades and that 
really accounts for its immense success. The plan of the book is 
extremely simple and convenient. The sections of the statute have 
at first been given and then the component parts of each section 
have been taken asunder and treated under appropriate headings 
and elucidated with concise but clearly-stated commentaries and 
illustrated with the help of reported decisions. The more impor- 
tant wordings and expressions of the statute have been brought 
into prominence by emphases and contrasts. A complete summary 
of the Negotiable Instruments Act has been given in the Intro- 
duction, which will serve as a good resume of the leading princi- 
ples embodied in the Act, and might be perused with advantage. 
The book has been neatly printed and moderately priced. We 
have not the least doubt that the publication will be found highly 
useful by those who may have occasion to make use of it. 





NOTES OF CASES. - 
Manicka Chelly v. Narayanaswami 


Civil Procedure Code, Order 33, rule 1—Suit for redemption of 
mortgage—Value of the equity of redemption, if to be excluded 
in determining whether petitioner is a pauper, 

Held, (per Cornish, J.) that in a suit for redemption of a mort- 
gage, the equity of redemption is the ‘subject-matter in dispute 
within the meaning of Order 33, rule x of the Civil Procedure 
Code, and must therefore be excluded in determining whether 


the petitioner is a pauper’ as defined in the latter part of the 


explanation to that rule. 
Kapil Deo Singh v. Ram Rikha Singh (1) distinguished. 
D. B. 


(13 (1910) L L R: 39 All. 297. 
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Maharaja Bahadur Keshava Prasad Singh v Barbamdev Ral. 


Bengal Tenancy Act, Sec. ISA, if restrospectivemMere non-payment 
cof reni, whether creates rent-free title— Presumption of lost grant. 
Held (per Fasi Ali and Rowland, PJ), (i) that Section 18A of 
the Bengal Tenancy Act lays down a rule of evidence and must 
necessarily apply to all proceedings taken after it came into force. 
Consequently, recitals in a sale-deed to which the Lindlord was 
not a party, though of a prior date, cannot now be used as an 
evidence of litle against the landlord: (ii) that the principle that 
mere non-payment. of rent will not create rent-free title is indisput- 
able; but it does not follow that long possession cannot be used 
to support an inference of legal origin. The presumption of lost 
grant is based on the principle that when the original grants are 
net forthcoming, the Court may have to depend on secondary 
evidence and on an inference of legal origin from long user. The 
question, however, whether the presumption of a lost grant should 
arise or not depends on the circumstances of the particular case. 
D. B. 





eet 


Raja P., C. Lal Chaudhury v. Gulzar Ali. 


Patni Regulation 1819, Sec. II—Efecd of sale of Patni tenure in 
execution of decree for rent payable by patnidar on intermediate 
fenures— Whether affected by unsuccessful attempt to annul theth 
under Section 167 of the Bengal Tenancy Act, 

Tbe landlord obtained a decree for sale for arrears of rent 
against the patnidar. Before the sale took place, tbe patnidar 
created a darpatni interest. Proceedings taken by the landlord 
to annul the darpatni under Section 167 ofthe Bengal Tenancy 
Act having failed the landlord contended that the darpatni already 
stood cancelled under the provisions of Section rz of the Patni 
Regulation, i 

Held (per Courtney Terrei, CJ. and Kulwant Sahay, J} that 
the effect of sale of the patni interest in execution of a decree 
for the rent payable by the patnidar is to cancel the intermediate 
tenures, if any. The Bengal Tenancy Act does not, in view of. Sec- 
tion 1c5 (e) of the Act, affect the provisions of the Patni Regulation. 
Consequently, the mere fact that the landlord took proceedings, 
successful or unsuccessful, under Section 167 of the Bengal Tenancy 
Act, does not affect the consequences of the sale of the patni 
tenure enacted by the Patni Regulation in Section rr. In the 
present case, therefore, the darpatni ceased to exist after the sale 
of the patni interest. 

D. B, 
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THE MURSHIDABAD ESTATES ADMINISTRATION 
ACT OF 19984 - 


Mr. Praphulla Chandra Ghosh, Advocate. 
(A Comment.) 


This piece of legislation, introducing as it does quite unique 
and unheard of innovations in our existing civil law and procedure, 
naturally deserves ‘more than a passing notic2 at the hands of 
every lawyer, although in its effect it affects the interests of only 
a dozen or so of people in the whole of this Indian Empire. The 
obvious intention of this measure is to provide the present Nawab 
Bahadur of Murshidabad with a sort of statutory safeguard in 
such a manner that he may not any longer be sued or proceeded 
with in execution by his creditors for realizition of their dues 
from him, for the purpose underlying the enactment is to protect 
the old historic Murshidabad House from further financial declire 
and deterioration, so long as its present head has his being. 

One can understand when on purely political grounds, or for 
reasons of State, for instanc2, when some ws major has occurred, 
the State brings in a legislation that aims at suspending th? ele- 
mentary rights at law, such as section 4 of the Act contemplates. 
But in this instance no such contingency seems to have arisen 
which justifies the passing of such an unjust measure. So when 
the State introduces such a legislation in the matter of civil 
obligations between individuals in society as intends to suspend 
or subvert their personal laws in the matter, through the inter- 
vention of something which, onthe face of it, looks more or less 
like an emergency legislation, is s> far without a precedent, be- 
cause the ultimate effect of such a legislation is to forfeit all the 
rights that have legally accrued to the creditors and decree- 
holders of the Nawab Bahadur with retrospective effect = But to 
seek to put out of Court those of the Nawab Bahadur’s creditors 
when they have already adopted legal proceedings against him at 


*Act XXIII of 1933. t See Sec. 4 of the Act. 
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enormous expense in order to save limitation finding that they 
could not easily realise their dues is nothing but overriding the 
present constitution by the introduction of an inequitable piece of 
substantive law, l 

It cannot be maintained that about the monetary dealings and- 
transactions of the Nawab Bahadur with the public the Local 
‘Authorities, or for the matter of that, the Local Government have 
had no constructive notice or knowledge, when their wide publicity 
“was a matter of notoriety both in Murshidabad and Calcutta, 
Ifthat is so, why did they sit unconcerned all this while over 
them and let his creditors continue to deal with him galore 
without any let or hindrance? Itis really a sad commentary on 
the legistative vigilance of both the Central and Local Govern- 
ments that 40 years after the Indenture of 12491 they have now 
designed this measure to bring into existence “a machinery for 
the exercise of such management by the Secretary of State as 
was not provided for in the Indenture”. To my mind sucha 
drastic inhibitory legislative, as has been taken on the present 
occasion, waS untbinkable to the Secretary of State when the 
Indenture of 1891 was executed or to the Government of India 
when either Act XV of 1891 or Act XXV of 1893 was enacted. 

It is patent that the framers of this enactment have modelled 
it on the Chota Nagpur Encumbered Estates Act (Bengal Act 
VI of 1876), But for reasons quite inexplicable the salient 
points incorporated in that legislation have been lost sight of so 
far as this measure is concerned. The circumstances of the pro- 
prietors of the Chota Nagpur Estates differ a good deal from 
those of the ‘Nawab Bahadur. The former are aborigines or 
semi-aborigines with little education and no culture, knowledge 
and experience, and are thus unable to protect themselves from 
the evils which are concomitant to modern civilisation and to 
which they fallan easy prey and thus get their estates very easily 
encumbered, But it cannot be said for a moment that the Nawab 
Bahadur, who stayed abroad for over 7 years, spending a portion 
out of that period in the Oxford University, is either lacking in 
intellect, understanding, culture, education and experience of the 
world, nor can it be said that he has not gota host of quite 
competent lawyers and secretaries about him to advise him in 
all matters affecting his interest. The Chota Nagpur Encumbered 
Estates Act was onthe face of it an honest piece òf legislation, 
inasmuch as section r2 thereof provided for the restoration of 
the property to the owner only when the debts and liabilities 
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proved under the Act had been paid in full together with all in- 
terest thereon, or only when an arrangment had been made for 
the satisfaction of the debts and liabilities accepted by the creditors 
and approved by the Divisional Commissioner. But the Murshi- 
dabad Act, although cast on those lines, does not contemplate 
any such fair and square deal for the payment in full to the 
creditors, but simply provides that the Local Government may 
withdraw from management by notifying to that effect in the 
Calcutta Gazette and also “ in the event of the death of the Nawab 
Bahadur, the management shall not continue for more than so 
days after the date of his death.” 

So when the Nawab Bahadur, who is sui juris, has entered 
into transactions with outsiders with his eyes open and with 
full cognizince of their legal consequences—often with the know- 
ledge, either real or constructive, of his legal advisers—and has 

‘induced his creditors to part to him their substance, either on 
mortgage or pledge of property on good faith—to legislate now 
that he is no longer to fulfil his just obligations towards his credi- 
tors, and that his creditors should henceforth be left to the sweet 
discretion of a certain ex-official to be called the Manager on the 
one hand and the dilatory methods of the Board of Revenue on 

., the other is to introduce an arrangement which is, in all conscience, 
repugnant to all notions of justice, equity and good conscience. 
Again the powers that have been conferred by this enactment on 
the Manager are on the analogy of these vested either in a 
Recziver by a Court or in the Manager of a Court of Wards. 
But to my mind the powers with which the Manager under this 
Act have been armed are entirely of a novel and different nature. 
Ordinarily such Receiver or Manager cannot contest or open the 
decrees passed by any Court of competent jurisdiction. But in 
this case the Manager has been given the power to go behind the 
decrees already passed by competent Courts.* This tantamounts 
to subordinating the decisions of the District Courts, the High 
Court and even the Privy Council to those of the all-powerful 
Manager interposed by this Act,} or in other words, denying justice 
to one class of His Majesty’s subjects against another of His subject, 
by barring the jurisdiction of the Civil Courts from the transac- 
tions that have already passed between the two. It is a condition 
of things which is sure to militate against the constitutional feel- 
ings of every lawyer.- 

Furthermore by this legislation the Executive has practically 

* See Sec. 4 of the Act, + See Sec, 12 of the Act, 
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ignored and given the go-by to the arrangement to havea Receiver 
appointed to the estates of the Nawab Bahadur to enable him to 
get rid of his difficulties, by reason of his extensive personal 
-abilities disclosed in the proceedings, as recommended by the 
High Court in their judgment in Karnani Ludustrial Bank Ld. ~v. 
The Nawab Bahadur of Musrshidebad. reported in 50 C. L. J. 
at p. 403 and which was upheld on appeal by their Lordships 
of the Privy Council on 16th March, 193r, that judgment being 
reported in 58 I. A. at p. 215. 

Lastly this legislation in creating such a strange and novel prece- 
dent in the matter of legal obligations between the Nawab, Bahadur 
and his creditors is opening the door a bit too wide to let in 
similarly-circumstanced persons who would also like to be dealt 
with likewise. Ilis Murshidabad to-day, it may be Kasimbazir to- 
morrow, Dacca the day after, and Burdwan the day after next. 

It is not my purpose on this occasion to enter into a detailed ' 
discussion as to how far the Jndian Legislature was competent enough 
-to consider and sinction a measure of this nature in face of the 
wordings of clauses (a) and (f) of Section £5 of the Government of 
India Act of 1915 read with its proviso (2). Itis yet an indisputa- 
ble proposition of law that no statute which inures to the benefit 
of an individual can be wrought by the Legislature without being 
open to the charge of doing something opposed to public policy. 

But inspite of all those unprecedented features of the legislation 
it went through quite smoothly through the Central Legislature, 
due obviously to the present discordant political atmosphere pre- 
vailing there, and because of the absence from both the Houses 
during a dull Simla season of those outstanding lawyer-members, 
who would have otherwise assailed the strange legal imports of such 
a measure, and also for the general apathy of those who -happened 
to be present in both, by reason of the obvious fact that the legis- 
lation only affected the interests of an insignificant few, entirely 
overlooking for the time being thatit had indirectly been shaking 
the basic integrity of our Civil Law and Constitution. 


Vou. LIA. | "REVIEWS, 411 


REVIEWS. 
ae 
The Guardians and Wards Act by A. C. Ghose, M. A., 
B L, Second Edition, published by N, M. Ray Chowdhury & Co. 
it, College Square, Calcutta. 1934. Price Rs. 3-828. 


Mi. Ghose has earned a well deseived reputation as a writer 
of handy manuals of law as also of more ambitious commentaries, - 
This book belongs to the former class and its first edition has been 
in the hands of the profession long enough and they have found 
it useful, Although essentially _a case took, the work before 
us does not omit to analyse and expound principles and to arrange 
the case law on a rational plan. While the case references are 
adequate and up to date, the points decided in them have been 
put forth with brevity and precision. We have no doubt that 
the profession will find the new edition not only up to date but 
an improvement upon its predecessor, 


Students’ Handbook of Equity by D. Bose, M. A, B. L., 
published by Messrs. P. C. Sarkar & Co, 2, Shamacharan De 
Street, College Square North, Calcutta ; 1934: Price Rs r-13-0. 


The main object of this small volume is to supply the stu- 
dents with a collection of the fundamental rules of Equity picked 
up from the well-known standard English text-books on the sub- 
ject, and presented in an intelligible form. Thus, from the 
veiy nature of the work it does not profess to be anything more 
than a mere compilation answering the requirements of University 
examinees, and lays no paiticular claim on the attention of the 
legal world as a whole. Still it might be said to the credit of 
this small publication that the’ humble purpose with which it 
has launched into existence has been well-fulfilled. With its 
help, it will be pcssible for the less advanced students-to whom 
the English text-books appear to be a somewhat unintelligible 
and tiresome mass, to grasp the essential principles of Equity 
and to get them by heart. It seems that its learned author, 
himself a promising scholar, has well mastered the subject and 
has succeeded in presenting “before his readers a somewhat knotty 
and dificult subject in a most attractive and simple form. The 
rules embodied in the book have been illustrated with the help 
of some of the famous English leading cases, It would have 
been better if some of the Indian leading cases also had been 
utilised for that purpose. It is gratifying to note that in treating 
of the doctrine of Part Performance the learned author has made 
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reference to the recent Indian enactment and Indian decisions. 
We hops that the learned author woull see his way-to adopt 
the same method in relation to the other important topics in his 
next edition. The test questions selected from the University 
papers given at the end of every chapter will serve as exercises 
for stimulating efforts towards better and greater understan- 
ding of the basic principles. We accord here our hearty 
encouragement to this maiden venture of the enterprising learned 
young author. 


The Law of Hundis and Negotiable Instruments by 
Chiranjiva Lal Agarwal, M A, LL.D; Second Edition, published by 
The University Book Agency, Kachari Road, Lahore. 


That a second edition of this book has been called for within 
two years of its first publication bespeaks its great popularity. 
For lucid presentation of the law relating to Negotuble Instru- 
ments this book can give points to many’ others. The comments 
are precise and clear and the reference to case law adequate. The 
indigenous forms of Hundis which play a large part in the business 
transactions of India have been given special attention. We are con- 
fident that the book will be found useful by all but more specially 
by students of Commercial Law, 


The Law of Civil Appeals in British India by Dr. Nand 
“Lal, B.A, LL.B, LL D,, Barzister-at-law, published by Messrs, Krishen 
Lal & Co., Law Publishers, 19, Fane Road, near High Court, 
Lahore, 1934 : Price Rs. 16 net. 


This is the second edition of the learned author’s comprehen- 
sive and exhaustive work cn the’law of Civil Appeals in British 
India. Since its first appearance in the legal world, the book has 
all round been accepted as a very first-rate production, and there 
is scarcely any lawyer who has not had any occasion to make use 
of it. A second edition of the book was long over-due and the 
members of the legal profession doing appellate work were for 
some time past greatly inconvenienced for want of a revised second 
edition of this immensely valuable work. Now that the long- 
expected edition has come out, it will be readily welcomed by all 
lawyers who feel interested in its publication. The present edition 
is decidedly -a great improvement upon its predecessor, being 
enriched with a huge mass of new matters distributed all over 
the book ad modum the classification of legal topics adopted 

nin the last edition. The „book is so much familiar to legal circles 


VOL, PIX. REVİEWS. i 43n 


that it is hardly necessery for us to refer in delails to the manifold 
points of excellence it possesses. Suffice it to say that all conceiva- 
ble questions that may possibly arise in connection with, or asa 
sequel to, civil appeals, have been very intelligently and exhaus- 
tively anticipated in the book and suitably provided for with 
solutions based on adjudged cases on rational interpretation of the 
language of the different statutory provisions, The book has all 
throughout maintained the learned authors’ usual characteristic 
exhaustiveness and mastery of exposition. The classification 
arrangement and treatment of the subject-matters are exactly what 
they should be, and itis hardly necessary for a searching lawyer 
to fumble in order to lay his finger on the exact point he wants 
from the book. The notes are all very clear and lucid, and at the 
same time, concise, sufficiently expressive and to the point. The 
manner in which these notes have been prepared has very much 
appealed to our fascination.and we can say that they will always 
prove upfailingly useful’ not only to the practising lawyers but also 
to the reporters of cases and the intending authors of legal annota- 
tions, furnishing them with good models showing as to how notes 
on the reported: cases have to be prepared. The book is quite 
up-to-date and all the recent rulings have been taken notice of 
and incorporated under proper headings, It has been a very feli- 
citous idea to include in it matters relating to appeals under the 
special and local Acts, and that has made the book a self-contained 
one and immensely added to its utility. The whole object of the 
learned author seems to render service to the lawyers searching 
for authorities and for legal principles and not to write any thesis, 
and that perhaps accounts for tke absence of historical notes or 
of comparative study of the archaic institutions of appeals under 
the different systems of ancient jurisprudence, and therefore such 
omission should on no account be regarded as a ground for adverse 
comment against the book. However useful such academic discus- 
sions might have been for other purposes, they would have certainly 
been out of place in a book of this description. One suggestion, 
however, we here make for the learned author’s consideration at 
the time of publication of the next edition. We could not find 
anything in the book to show how fara Civil Court has power to 
stay proceedings before a Ciiminal Court. This question very often 
arises in multifarious forms and particularly in relation to prose- 
cutions for bankruptcy cflences. We expect some notes from the 
learned author in bis neat edition on this point in the light of 
Debi Mahto v, K. E. (1) and Har Prosad Das v, King Emperor (2). 
(1) (1916; 20 C. W.N. 1116. @ 
(2) (1913) I. L, R. 40 Cale. 477 ; 17 C, L, J. 243, F. B. 


An 
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We feel tempted to refer tothe other multitudinous points of 
merit in the book, but the space at our comman] scarcely permits 
to advert to all of them; besides, they being widely known to all 
the lawyers there is hardly any necessity for any fresh cataloguing 
of them. Notwithstanding considerabla increase in the bulk of 
the book, its former price has been maintained and the members 
of the legal profession, particularly its junior section, will very much 
appreciate this act of generosity on the part of the learned author. 


NOTES OF CASES. 


Ganpat Pujari o Kanaiyalal Marwari. 


Civil Procedure Code, Set. g2—Suit for declaration that the Thakur- 
bari was‘ public property’ and for consequential relief— Whether 
maintainable without consent -of Ado2-ate-General, 


Where the case of the plaintiff was that the Thakurbari in ques- 
tion was a public property to which the entire Hindu community 
was entitled to go and worship, and that the defendant was a Pujuri 
appointed by the Hinju public of the place, and the relief asked 
for were (1) that it be declared that the property in dispute 
belonged to the general public; (2) that the defendant be evicted 
from the ‘Thakurbari; (3) that a permanent injunction be issued 
restraining the defendant from obstructing the general public in 
going to the Thakuibari for the purposes of Puja : 

Held (per Kulwant Sahay and Fazl Ali, JJ. Wort, 7. dissenting) 
that none of the relie!s claimed in the suit was one contemplated by 
clauses (a) to (4) of Section 92 sub-section (r) of the Civil Proce- 
dure Code, and therefore, absence of the consent of the Advocate- 
General was no bar to the granting of such relief by the ordinary 
Civil Court. Observed, inter alia,, as to relief (1) that no doubt 
in a suit properly institute] under Section 92 the defendant muy 
raise the objection that the property was not the property of the 
nature of an express and constructive trust created for public pur- 
poses of charitable or religious nature, and on such objection being 
taken, the Court has to decide whether or not the subject matter 
of dispute was a public charitable and religions trust—but that 
does not take away the jurisdiction of the ordinary Civil Court to 
make a declaration thata particular property is a property belong- 
ing to the general public. 

D. B. 
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The Indian Stamp Act by M. N. Basu, M, A., B. Li, Advocate, 
Stamp Reporter to the High Court of Calcutta, Fourth Edition. 
Published by Eastern Law House, Law Publishers, 15, College 
Square, Calcutta, 1933: Price Rs. 5. 

This is the fourth edition of a very popular work on the Indian 
Stamp Act. The book that has passed through a number of 
editions within a com paratively short period can be said to have 
well stood the test of time and hardly stands in need of any 
commending notes. In recent years considerable amendments 
have bean effected in the Act by the Central as well as the Local 
Legislatures and an up-to-date annotated edition of the Act 
embodying all the latest amendments and case-law must very much 
be in requisition by the members of the legal profession and the 
present edition of Mr. Basu’s book will satisfactorily answer that 
purpose. Itisa book on which one can fully depend for supply 
of correct informations on matters relating to the stamp law. The 
book seems to have been carefully revised and appears to have 
practically been re-rwitten at many places. The recent cases have 
been duly noticed and all the local amendments have been 
separately shown. This will make the book useful not only in 
any particular province, but through the entire leuzth and breadth 
of the country. Though the primary object of the book is to 
supply a complete collection of the case-law on the subject, yet 
on suitable occasions the learned author has not omitted to ex- 
pound the underlying legal principles on which the more important 
provisions of the Act have been based. The Government notifi- 
cations of the several Provinces and certain cognate statutes printed 
in the closing pages of the book are worthy of special attention. 
As these matters are not within the easy reach of the muffasil 
lawyers, their inclusion will be highly appreciated by them. The 
popularity of the book is well-deserved and the present edition 
is calculated to prove still more popular than its predecessors, ` 


Lommel 
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The Indian Companies Act by Kshetra Mohan Ghosh, 
Advocate, published by the Eastern Law House, Law Publishers, 
15, College Square, Calcutta, Second Edition ; 1934. 


It now hardly admits of any controversy that Mr. Ghosh’s 
Companies Act has earned for itself a well-marked place in the 
bibliography of works on Company Law and we can venture to 
predict that the day isnot far off when his valuable work will be 
regarded as one of the standard works on the subject. We would 
only suggest to the learned author for his consideration if it would 
be possible for him to give his notes in the form of a running com- 
‘mentary developing the legal principles under-lying each individual 
section and indicating its place in the whole scheme of the Act, inter- 
persing the same with explanatory notes on the wordings of the 
statute and appropriate references to the decided cases as authorities 
in support of the views propounded and the constructions put 
forward. We make this suggestion because we feel that that from of 
annotation will greatly enhance the value of the work inasmuch as 
this is a book which is more frequently used by such non-lawyer 
people as promoters, directors, secretaries, managers and share- 
holders of joint-stock companies. The learned author himself seems 
quite alive to this aspect of the matter, and has attempted to give a 
conspectus of the salient and outstanding provisions of the statute in 
his Introduction to the book. This Introduction is no doubt very 
well written but itstands in need of greater elaboation of details as 
to matters of every-day transactions in relation to joint-stock com- 
panies. Subject to these observations the book under review other 
wise satisfies the requirements of successful compilation of legal 
notes. There is acomplete collection of the up-to-date judicial 
precedents appropriately distributed all over the book according to 
the tenor of their decision. The Indian Companies Act being an 
offshoot of the English Companies (Consolidation) Act of 1908, 
the learned author has done well in incorporating in his book 
a very large number of English decisions. The number of 
Indian decisions being comparatively smaller, the English 
cases will be immensely helpful in grasping the underlying 
principles of the Act and the object they want to fulfil. A 
large number of appendices containing informations about 
Government notifications, High Court Rules and matters of 
duties and taxes payable in relation to Company affairs, and setting 
forth a great variety of forms and agreements, memoranda and 
articles of associations are among the other valuable adjuncts to 
the book and will be found highly useful for diverse purposes, A 
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chapter containing informations about the law of Income-tax 
concerning company matters from the pen of Dr. Pal, will be very 
much appreciated by the people who may have occasion to consult 
the book. The neatness of printing and the general get-up are 
quite in keeping with the nature of the publication. 


NOTES OF CASES. 


Dattatraya Tatya Khurd v Matha. 


[Hindu Law— Whether children of the same mother by adulterous 
intercourse can inherit each other as brother and sister. ] 


The property in suit was acquired by the mother of the plaintiff 
while living in adulterous intercourse with a man by whom she had 
a son G, and two daughters including the plaintiff. On the death 
of the mother the son G enjoyed the property and onthe death of 
his widow without issue, the plaintiff claimed the property as the 
sister of G, in the absence of a nearer heir. The defendant was a 
devisee of the'widow of G: 


Held (per Shingne, J.), that the plaintiff was a sapinda of G and 
was entitled to succeed. Technically, the relationship of brother 
and sister can arise only out of lawful wedlock, but the term 
‘Sapinda’ as understood by the Mitakshara includes various kinds of 
relationship between individuals. The term ‘Pinda’, according to 
Vijnaneswara, signifies a strictly physical idea viz. ‘community or 
particles of the same body.’ In this sense, it is not necessary that 
Sapinda relationship should be traceable only through the latter ; 
children of the same mother are equally Sapindas of each other 
inasmuch as they are connected with each other through one body 
of the mother. ~ : 


Viswanatha v. Doraiswami (1) and Narayan v, Laxman (2), 
followed. 


D. B. 


(1) (1925) I. L. R. 48 Mad, 944. 
(2) (1927) I. L. R. 51 Bom. 784 
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Emperor v Joquim Alphonso. 


1933. 
= (Criminal Procedure Code, sections 94 and o6—Scope of section Od 


L LR. 5$ Bom. 152 explained. | 


ee ott 
14 


The accused stole a blank cheque belonging to‘the com- 
plainant, forged his signature upon it, and obtained from the com- 
plainant’s account inthe Bank the sum of Rs, 6000, He then 
opened an account with the petitioner Bank with monies from out 
of the sum thus obtained. At the trial of the accused on various 
charges including theft and forgery, the Magistrate, on application 
of the complainant, ordered the Bank to produce to the Court the 
sum of Rs. 4coo, being the balance then standing to the credit of 
the accused in his account with the Bank. The Bank having failed 
to produce the money, the Magistrate issued a search warrant to 
search for “the amount of Rs. 4000 in the Lloyd’s Bank Ltd., and 
to produce the same forthwith before the Court.” The Bank 
applied in revision against both of these orders purporting to have 
been made under sections 94 and 96 of the Criminal Procedure 
Code : 


Held (per Broomfield & Divatia, 77.), that the orders should be 
set aside. Though the language of section 94 is very wide, it does 
not confer any absolute discretion on the Court. The ‘thing’ which 
may be ordered to be produced must either form part of the 
evidence in the case, or have some direct connection with the 
subject-matter of the proceeding. Inthe present case, the sum 
ordered to be produced had no relation to or connection with the 
subject-matter of the investigation ; it threw no light on the pro- 
ceedinzs and supplied no link in the chain of evidence. It was not 
part of the proceeds of the alleged offence, but was part of the 
asseis of the Bank. A depositor isa mere creditor of a Bank and 
has no right to any particular sum of money lying inthe Bank. 
Hence, though there might bea connection between the offence 
and the deposit, there was no connection whatever between the 
offence and the particul ar monies seiz2d from the Bank, 


: Held, further, that since the relief which the complainant sought 
to obtain by the orders could be obtained by Civil process, even 
the inherent power of the Court under section 561A cannot. be 
invoked in order to make an order directing the accusel not to 
operate upon his account pending the decision of the trial. 


D DB. 
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Alice Rice v. S. N Cama. 


[Lrustees—Exerciise of discretion given by trust-deed—]urisdiction 
of Court to interfere. | 


Held (per Kania, Ja), (i) that where the terms of the trust-deed 
vest a discretion in the trustees to decide whether particular persons 
are entitled to the benefit of the trust income or not, that discretion 
of the trustees is liable to be supervised, and if necessary altered 
by the Court. Even ifthe language used in the trust-deed makes 
the decision of the trustees final or absolute, the Court’s jurisdiction 
cannot be ousted, ani such a direction would be void and inopera- 
tive on the ground of repugnancy and as being contrary to public 
policy. l l 

In re Spenser v. National Association for the Prevention of Con- 
sumption efi. (1), fol lowed. 


(ii) Itis however equally clear that orce the trustees have 
exercise] the discretion, the Court would not interfere unless it is 
shown that the exercise of the discretion was not dona fide or was 
perverse. And the mere allegation that the decision of the trustees 
is not dona fideis not sufficient to give the Court jurisdiction to 
inquire into the decision of the trustees, 


- Bermingham v, Burrage (a) followed. 


D, B. 


(1) {rors} 1 Ch, 673. 
(a) (1890) 63 L, T. (N.S) 722, 


Pauline D'Souza v. Cassamally Jairaibhoy. 


[Weghigence—Burden of proof—Res [pso Loquitur—kight of hirer 
under hire-purchase agreement to sue jor damages to the 
property. | 
The plaintiff obtained a car under a hire-purchase agreement and 

used it as a taxi. While the car was standing ata public convey- 
ance stand, a portion of the terrace of the defendant’s building 
which was situated near by gave way and fell on the tari and 
damaged it considerably. The plaintiff brought this suit against the 
defendant to recover damages for negligence : 


Held (per Wadia, J.), that in an action for negligence, the “onus 
of proving negligence is on the plaintif, An exception to this 
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general rule, however, occurs whenever the facts established are 
such that the proper and natural inference arising from them is that 
the injury complained of was caused by the defendant’s negligence. 
Whenever there is a duty cast upon the defendant to exercise care, 
and the circumstances under which the injury happened are such 
that with the exercise of the requisite care no risk would have 
ensued in the ordinary course of events, the burden is shifted on the 
defendant to disprove his liability, Every accident does not warrant 
an inference of negligence, but there may be accidents of such a 
nature that negligence is presumed from the mere fact of their 


having happened. It is usual to refer to such cases under the 


maxim ses fsa doguitur, An owner or occupier of property must 
keep it ina reasonably safe condition and repair as regards the 
persons being or passing near the property asof right, and he is 
liable for negligence to person or property or both if the injury is 
caused by want of such condition and repair, There is a presump- 
tion of negligence, and the defendant must rebut the presumption 
by showing some cause for the collapse consistent with reasonable 
care on his part. 


Scott v. London Dock Co. (1); Kearney y, London, Erighton, eti., 
Railway Co. (2), followed. 

Held, further, that though the plaintiff was not, strictly speaking 
the owner of the car at the date cf the suit, she was in the position 
of a bailee in pessession, and as such was entitled to ‘maintain an 
action against a third party who dces not claim under the bailor, 


Ramnath Gogoi v, Pitambar (3); Croft v. Alison (4), followed. 


D. B 


(1) (1865) 3 H. & C. 566. 

(2) (1870) L. R. 5 Q. B, 411. 

(3) (915) I. L. R. 43 Cale. 733 (742). 
(4) (1821) 4 B. & Ald. sso. 
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NEW HIGH COURT RULES. 
Notification—No, 22001 G. 


Notwithstanding anything contained in the Appellate Side Rules 
concerned ,with the preparation of paper-books, such changes in the 
manner and procedure of their preparation and such reduction of 
fees and costs relating thereto as are hereby notified will take effect 
on and from the 13th November, 1933, and until further orders, 
and will apply— 

(r) in the case of First Appeals from Decrees and Orders, from 
the time when the translations of vernacular documents for inclusion 
in the paper-books are submitted for examination, whether on or 
after that date, and 

(2) in the case of Second Appeals, to all such appeals filed on 
and after the aforesaid date. 

A.—(i) Paper-books in First Appeals valued at Rs. £0,000 or 
wore will be prepared entirely in the Court’s offics save only that 
the translation will be made by the appellant’s Advocate, the 
examination being done by the existing panel of Examiners on fee 
system, as at present ; 

(ii) transcribing (including the examination of manuscripts) 
will be done by the Court’s office ; 

(iii) printing charges will be reduced from Re. 1-6 to Re. 1-3 
per page ; 

(iv) a list of some approved presses (including the Bengal 


Government Press) will be maintained and the printing work will . 
9 


be done by them only. l 

B.—(t) Paper-books in First Appeals valued at less ‘than 
Rs. ro,coo will be prepared entirely in the office of the appellant's 
Advocate, the examination of translations being done on the fee 
system by a new panel of Examiners ; 


(ii) this panel of Examiners will be formed from the practising 
Advocates of the Court from which the respondent will select an 
Examiner for examining the translation made by the appellant’s 
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Advocate. If, however, the respondent fails to enter appearance by 
the time the appellant submits his translations for examination, he 
loses his privilege to select the Examiner. In such cases, the 
translations will be examined by the existing panel of Examiners. 

In all such appeals as come under categories A and B above, 
the entire estimates for the preparation of the paper-books will, 
however, continue to be prepared in the office of the Court and 
served on the parties, upon their filing their “ Lists of Papers” as 
at present. The Court will collect the money due on such estimates 
from the parties, and from such collection will keep the under- 
taking Advocates in funds necessary for the preparation of the 
paper-books. When the paper-books are finally prepared, the costs 
shall be taxed under the direction of the Registrar, 

C.—Jn the case of Second Appeals exceeding Rs. 50 in value, 
the Court have decided to dispense with printed paper-books. 
Before preliminary hearing for admission of the appeal, that is, as 
soon as the appeal is registered and givena number, the appellant 
will be required to pay Rs, 10 only, and four typed copies will be 
prepared in the Court’s office, of which two will be for the Court 
and two will be given to the appellant, to be used both at the 
preliminary as well as the final hearing ; and after admission, as the 
respondent or separate sets of respondents enter appearance through 
different Advocates, they will be charged at the rate of Rs, 5 each. 
The appellant will have to supply a copy tothe Deputy egistrar 
if there is a minor whom he represents; he can do so out of the 
copies which he has received or by purchasing a copy for Rs, 5. 

D.—Jn the case of Second Appeals not exceeding Rs. 50 in value, 
the existing system will continue and there will be no levying of 
compulsory charges on the litigants. After admission of the appeal, 
however, four copies of typewritten paper-books will be prepared 
(instead of two as at present) in the Court’s office, of which two 
will be kept for the use of the Court, one will be given to the 
Deputy Registrar, if there isa minor for whom he will have to 
appear, and the remaining copy will sell for Rs. 3 if the appellant 
or the respondent chooses to purchase the same. 

i By order of the High Court, 
N. L, HINDLEY, 
Registrar. 
Hiıca Court, 
APPELLATE. SIDE, 
Civil. 
The 25th August, 1933. 
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Notification No, 12758 G, dated 30, 6. 34. 


In continuation of the Court’s Notification No. 22691G, dated 
the 28th August, 1933, the following amendments to the said noti- 
fication and instructions issued in connection therewith are pub- 
lished for information : 


Amendments. 


(1) Znsert the words “to do so or’ between the words “fails” 
and “to” in the fifth line of sub clause (ii) of clause B, 

(2) Jxsert the following before the last paragraph of clause B. 

“Provided that if the respondent’s Advocate is on the panel 
of examiners referred to above it shall not be competent for him 
to nominate himself for the purpose of examining the transla- 
tion”, 

(3) For the opening words in italics of clause C substitute the 
following :—~ 

“In the case of appeals from appellate decrees and orders 
(including remand orders under Order XLI, Rule a3, Civil 
Procedure Code) in which the valuation of the appeal exceeds 
Rs. 50 and all appeals under Chapter X of the Bengal Tenancy 
Act”. 

(4) or the opening words in #faliês in clause D substitute the 
following :~—~ 

“In the case of appeals from appellate decrees and ordersl 
(including remand orders under Order XLI, Rule 23 Civi 
Procedure Code) not exceeding Rs. 50 in value other than appeals 
under Chapter X of the Bengal Tenancy Act”. 

Instructions relating to the prepartion of paper books in First and 
Second Appeals under the New Scheme. 


As follows, 
By order of the High Court, 
N. L. HINDLEY, 
Registrar, 


Instructions Relating to the Preparation of Paper-Books in 
First and Second Appeals under the New Scheme. 


General. 


1. The scheme took effect on the 13th November, 1933, and 
will continue in force forthe period sanctioned for the further 
retention of the Paper Book Department on a temporary basis, 
subject to its ratification or modification in the light of experience 
gained as to its working during that period, 
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2. These instructions will apply 

(a) in the case of first appeals from Decrees and Orders—from 
the time when the translations of vernacular documents for inclusion 
in the paper-books are submitted for examination, on or after the 
13th November, 1933 ; and 

(4) in the case of second appeals—to all such appeals filed on and 
after the aforesaid date. 


First Appeals. 

3, (1) Paper-books in first appeals valued at Rs. 10,000 or 
more will be prepared entirely in the Court’s office save only that 
the translation will be made by the appellant’s advocate, the 
examination being done by the existing panel of examiners on the 
fee system, 

(fi) Transcribing (including the examination of manuscripts) will 
be done by the Court’s office. 

(iii) Printing charges will be at the rate of Re. 1-3 per page. 

(tv) The printing work will be done only by the presses appro- 
ved by the Court, a list of which is appended. 

4. (i) Paper-books in first appeals valued at less than Rs. 
10,000 will be prepared entirely inthe office of the appellant’s 
advocate, only the examination of translations being done on the 
fee system by a new panel of examiners formed from the practising 
advocates of the Court (Appendix A). From this list the respon- 
dent will select an examiner for examining the translations made 
by the appellant’s advocate, subject to the right of the Registrar 
to intervene, where necessary, e. g., where the advocate selected 
has already too much work. For this purpose the name of the 
examiner selected by the respondent will bs notified to the Court’s 
office at once. Ifthe respondent fails to do so or to enter appea- 
rance by the time the appellant submits his translations for 
examination, he shall lose his privilege to select the examiner, 
and in such cases the translations will be examined by the existing 
panel of examiners, 

Note I.—In “above” cases, the advocate concerned will be free 
to select any press from the approved list of Presses (Appendix B), 
but instances of indifferent work, delay, etc., in printing by any 
such press will be brought immediately to the notice of the Regis- 
trar, through the Assistant Registrar, by the office for such action 
as may be thought necessary. 

Nort I].—In “below” cases, the advocate concerned will be 
free to print his paper-book in any press he chooses, whether such 
press be on the approved list or not, but the advocate will be res- 
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ponsible to the Court that the paper book has been prepared.) and 
printed with due-care and diligence. 

Norte IJI.—Attention is invited to the proviso to rule 36, 
Chapter IX (revised) of the Appellate Side Rules. The power 
given by that proviso will be more rigidly applied ın future and bad 
work by any press will bring the advocate concerned within the 
mischief of that proviso. 

Note IV.—With regard to presses, a register, with a page or 
more set apart for each press, will be maintained by the office. 
The name of the press selected will be obtained from the proofs 
submitted for examination, Ifit is seen that one press is getting 
more work than it can cope with and the work is suffering from 
. imperfections or delay in consequence, the fact will be immediately 
brought to the notice of the Registrar through the eR: 
Registrar. 

Note V.—Similarly in the case of panel of examiners, a register 
will be kept by the office showing the work in hand of each 
examiner with a view to determining whether any one examiner 
is being over-worked and another under-worked. Ina case like 
this, the fact will be brought immediately to the notice of the 
Registrar through the Assistant Registrar. 

5. In all first appeals the entire estimates forthe preparation 
of the paper-books will continue to be prepared in the office of the 
Court and served on the parties upon their filing their “ Lists of 
Papers” as at present. The Court will collect the money due on 
such estimates from the parties, and from such collection will keep 
the undertaking advocates in funds necessary for the preparation of 
the paper-books. When the paper-books are finally prepared, the 
costs shall be taxed in the Court’s office. 

Second Appeals. 

6. Inthe case of second appeals exceeding Rs. 50 in value, 
paper-books will be typed and not printed. Before preliminary 
hearing for admission of the appeal, that is, as soon as the appeal 
is registered and given a number, the appellant will be required to 
pay Rs. ro only. On his doing so, six typed copies will be prepared 
in two impressions in the Court’s office, of which two will be for 
the use of the Court, two for the appellant (to be used both at the 
preliminary as well as the final hearing), one for the respondent 
and one spare. After admission, as the respondents, or separate 
sets of respondents, enter appearance through different advocates, 
they will be charged at the rate of Rs. 5 for each copy. The 
appellant will have to supply a copy of !the fpaper-book to the 
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Deputy Registrar, if there is a minor whom the latter represents, out 
of the copies he has received, or by purchasing a copy for Rs. 5: 

Provided that in any case in which an advocate desires to move 
the Court for an order for- stay of execution in the lower Court under 
Order XLI, rule 5, Civil Procedure Code, on the same day that an 
appeal is filed, he must deposit with the Accountant of the Court 
Rs. 10 in cash with a callan, and the Accountant will grant him a 
receipt. When presenting such Memorandum of Appeal to the Stamp 
Reporter for his report the advocate will produce the above receipt 
obtained from the Accountant, and on being shown this receipt the 
Stamp Reporter will communicate to the Accountant, through the 
advocate, the file number of the appeal for insertion in the callan, 
provided the Memorandum can be accepted by the Stamp Reporter 
under the rules. Ifthe appeal is admitted, the amount wil! sub- 
sequently be transferred to the account of the appeal in the Court’s 
ledger under the number given to the appeal after registration. 
But in all such cases the advocate must provide, as heretofore, a 
copy of the Memorandum of Appeal (and annexures) for the use of 
the Second Judge. 

If such appeal is dismissed under Order XLI, rule ır of the 
Code, the sum of Rs, 10 deposited with the Accountant will be 
refunded on application ; and if the appeal is admitted, the required 
number of paper-books will be prepared in the Court’s office. 

7. Inthe case of appeals from Appellate Decrees and appeals 
from Remand Orders under Order XLI, rule 23, Civil Procedure 
Code, in which the valuation of the appeal exceeds Rs. 5c, and 
appeals under Chapter X of the Bengal Tenancy Act, tbe appellant 
shall, within 21 days from the date of registration of an appeal, 
deposit the sum of Rs. 10, and the respondent shall, at the time of 
entering appearance, deposit Rs. 5, in full payment of the cost of 
the preparation of a typed paper-book : 

Provided that inan appeal from Appellate Decree in which 
there was an order of remand passed by the lower appellate Court, 
and in which the previous judgments (original and appellate) will 
have to be included in the paper-book, the charge for the paper- 
book to the appellant will be Rs. 12, instead of Rs. 10, and to the 
respondent Rs, 6, instead of Rs. 5 as in ordinary cases. 

8. (a) In the case of batches of analogous appeals of the class 
mentioned in paragraph 7 above, the appellant shall, on the regis- 
tration of an appeal, deposit, in full payment of the costs of the 
preparation of a typed paper-book, the sum of Rs. ro for the first 
appeal, the charge for the analogous appeals being Re, 1-8 per 
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appeal up to four such appeals, and annas 12 for every such appeal 
in excess of four, the additional charge not exceeding Rs, ro in any 
case, 

(4) In such cases, the respondent, on entering appearance, 
shall deposit Rs. 5 for the first appeal and half the charges’ pres- 
cribed for the appellant in respect of the analogous appeals, the 
additional charge not exceeding Rs. 5 in any case. The principle 
of this rule will apply to each set of yespondents who enter appear- 
ance through separate advocates. 

Norg —In cases in which some of the analogous appeals are 
above Rs, 5o in value and some below Rs. so in value, the principle 
of the above rule shall apply to the whole batch. 

9. Where analogous appeals have been presented in separate 
batches, each batch of such appeals presented by the same appel- 
lant, or by the same advocate representing different appellants, shall 
be considered asa separate batch of analogous appeals and the 
costs of the preparation of the typed paper-book shall be deposited 
for each batch of such appeals separately calculated according to 
the provisions of rule 8. In the case of single appeals presented 
by different advocates or appellants in person such costs shall be 
deposited as provided in rule 7 for each such separate appeal, 
notwithstanding that such appeals may be analogous to others. 

10. Inthe case of second appeals not exceeding Rs. so in 
value, and in second appeals from Orders (including Orders under 
section 47, Civil Procedure Code), irrespective of the value of such 
appeals, and in appeals from Remand Orders under Order XLI, 
Rule 23 of the same Code, in which the valuation of the appeal 
does not exceed Rs, 50, the existing system will continue and there 
will be no levying of compulsory charges on the litigants. After 
admission of the appeal, however, three copies of type-written 
paper-books will be prepared (instead of #wo as before) in the 
Court’s office, of which two will be kept for the use of the Court, 
and one will be given to the Deputy Registrar, if there is a minor 
for whom he will have to appear. If not, it may be sold for Rs. 3, 
if the appellant or the respondent desires to purchase the same. 

11.- The typist will be paid at the flat rate of Rs. 2 for each 
set of three copies of every paper-book (in a second appeal irres- 
pective of value) taken in one impression. In the case, however, 
of those appeals from Appellate Decrees referred to in the proviso 
to rule 7, the typist shall be paid Rs. 4, instead of Rs. 2, for each 
impression of three copies. 


ta. All typed paper-books in second appeals will, as soon as 
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ready, be sent to the Bench Section for entry in the register of 
saleable paper-books and for safe custody and the manuscript copy 
will be sent to the section concerned to be kept with the record, 


Appendix A (See Rule 4.) 

Mr. Bhuban Mohan Sahd. 
Mr. Jyotish Chandra Sarkar 
Mr. Haripada Chatterjee, 
Mr. Bhupendra Nath Roy Chowdhury. 
Mr. Surja Kumar Aidh. 
Mr. Sanat Kumar Pal.’ 
Mr, Satish Chandra Bhattacharya. 
Mr. Dhirendra Krishna Roy. 
Mr. Nerode Bandhu Roy. 
Mr. Narendra Nath Set. 
Mr. Surendra Nath Das Gupta. 
Mr. Satish Chandra Munshi. 
Mr. Ajendra Nath Dutta. 
Mr. Nurul Hug. 
Mahammad Nurul Huq Chowdhury. 
Mr. Atul Chandra Basu. 

Appendix B (See Note í to Rule 4.) 


List of approved Presses. 
- Anadi Printing Works... 37, Bethune Row. 
Ananda Press .. 2, Indra Roy Road. 
Ananda Mohan Press... 88/1, Ashutosh Mookerjee 
Road. 
Anil Printing Works .» 32, Goabagan Lane. 


Apurba Press saa 47, Shampukur Street. 
Ashutosh Printing Works... 26, Ghose Lane. 
Bengal Government Press 38, Gopal Nagar Road. 


Dalhousie Press a. 48, Weston Street. 

Ganga Press... «. 132/2B, Cornwallis Street. 

Govinda Printing Works ... 51/2, Raja Rajballav Street. 

Habibulla Press .. 18, Taltolla Bazar Street, 

Entally. 

Imperial Printing Works... 12, Ram Mohan Road, 

Lakshmi Narayan Printing ' 
Works = .» 16, Creek Row. 

Lily Press... ... 125/4, Shambazair St. 

Mitra Press... sen 45, Grey Street. 

New Britannia Press ... 242/1, Upper Circular Road. 

Rahimi Press .. 8, Taltolla Lane. 
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18. Satsang Printing Home ... 22, Ghose Lane (off Manik- 
tala Spur). 

19.’ Sri Govinda Press n- Russa Road. ` ~ 

20, Vedanta Press — «» I4, Ram Chand Maitra Lane, 


REVIEWS. 


A Treatise on Hindu Law by Golap Chandra Sarkar, Sastri, 
M.A., BL, seventh edition by Rishindra Nath Sarkar, M.A, BL, 
Published by the Book Stall, 169 Russa Road, Bhowanipur, 
Calcutta, 1933. 

A new edition of this standard work needs few words to 
commend it to the legal world. This work has made history in 
its time and has in several instances been relied on by the highest 
tribunal for arriving at-decisiuns on many a knotty problem or 
Hindu Law. 

The learned editor has done his work in this edition with great 
care and judgment and has taken pains to incorporate in it every 
judicial decision, wherever reported. Happily however, the result- 
ing exhaustiveness, which will no doubt be greatly priz2d by prac- 
titioners in our precedert-ridden Courts, has not been permitted 
to obscure the treatment of the law or detract from the lucidity 
which has been one of the virtues of Sastri’s popular work. The 
editor has also added a long addendum of all cases decided down 
to December, 1932 which, to the great relief and comfort of his 
readers, he has taken care to arrange in an alphabatical order. 

One other feature of this work is an alphabetical treatment of 
the numerous original commentaries on Hindu Law. The list is 
an exhaustive one so far as the important commentaries go. One 
does not find in ita few manuscript commentari2s which have not 
been referred to in Courts but are of value to the historian. 
Thus, for instance, out of the long list of manuscript commentaries of 
the Mithila School only the Kalpataru, Vivada Ratinakara, Vivada 
Chintamani, Vivada Chandra and one or two others are mentioned, 
Todarananda Swviti Saukhya is not mentioned, 

Many of the notes on these commentaries are those of the learned 
author himself: the editor has added his own notes in respect of 
others From the archaeological point of view these notes mighf 
have been ampler, but for the practical lawyer they are sufficient, 
One notices a few things in this note which may.mislead. Thus ' 
Vivala Chintamani and Vyavahara Chintamani have been referred 
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to as two separate works while they are merely two chapters of a 
comprehensive work. Vivada Ratnakara alone has been men 
tioned against Chandeswara, while this work was only a‘chapter 
of his great work Swriti Ratnakara, generally cited as Aatnakara. 
Vyavahara Madhaviyam has been referred to as a work distinct 
from and supplementary to Parasara Madhaviyam while in point 
of fact the former is only a part of the latter, distinguished fiom 
the other parts only by the fact that while the rest of the work 
takes the shape of a running commentary on Parasara’s text, this 
part had to be an independent treatise for “the simple reason that 
Parasara’s Smriti does not deal with Vyavahara at all. 

These details however do not affect the practitioner and for 
him the arrangement of these notes in an alphabetical order will 
be found to be of great value. 

For the rest the learned editor has done his work with great 
care and industry and he has enhanced the value of an already 
valued treasure. 





Law of Adoption in India and Burma by J. L. Kapur, ata, 
` LLB, (CANTAB) Published by the Eastern Law House, Calcutta, 
1933- 

We must congratulate Mr. Kapur on the great industry that 
he has bestowed on the work under review in making a very full 
digest of the case-law on the subject which is by no means free from 
tangles. In his treatment of the law he has largely proceeded on the 
lines of the case.method which a school of American law teachers 
have found so useful. So far as we have been able to judge, the 
treatment is exhaustive and leaves out no case that one could 
look for. We think however that to some extent the very exhaus- 
tiveness of treatment has in some measure obscured the exposition 
of the law, and on some questions the mixing together of all cases 
from all the different High Courts in a manner which does not 
bring out the differences in the laws in the different provinces is 
likely to lead to some confusion. Thus we find that, although the 
author has not omitted to notice the distinctions betwesan the 
various schools of law on the subject of the widows powers to 
adopt, in various sub-paragraphs he has mixed up references to 
cases from Bombay, Madras and Bengal in a manner which may 
mislead the unwary reader who does not read the book through but 
only looks up the part in search of authorities. The author might 
“also with advantage have compressed the elaborate treatment of 
old cases when they have been more or less settled by subsequent 
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decisions of the Judicial Committee. On the question of ante- 
adoption agreements for instance the lengthy treatment of 
previous cases covers such a large space that the treatment of 
the case of Arishnamurthi vy. Krishnamurthi (1) where the whole 
law has Leen finally settled tends to get lost. 

There is also an occasional lapse such as the statement as a 
proposition of law at p. 89 that in the case of Zemindars it is usual 
to have acknowledgments in writing, to invite neighbouring 
Zemindars and tə give notice to the ruling power. This passage 
no doubt occurs in the judgment of the Judicial Committee in 
Sutroogun v. Saditra (2) but it is not there a statement of law but 
one of a fact in the light of which evidence had to be judged. 

There are also a fair number of printing mistakes which should 
have been avoided. : 

But with all this we must say that so far as the treatment of 
the modern law. of adoption is concerned the author has produced 
a work which is on the ‘whole full and accurate and will be of 
great help t> practitioners, 

We are afraid however that we cannot say the same thing of 
the historical part of tbe work in which the author dives into the 
ancient history of adoption, with what seems to us to be a wholly 
insufficient equipment. The errors that he has fallen into in 
consequence are.too many to refer to in this brief review, With 
regard to the origin and history of adoption, if the author had a 
fuller acquaintance with early texts of Hindu law on the subject he 
would have found that the history he has given in p. 8 ef seg, 
equally with the theories adumbrated by Sir Henry Mayne, John 
D. Mayne, Fustel de Coulanges and others is entirely wrong. So 
far as Hindu Law is concerned, in its earliest stage, as borne out 
by the texts of the Rigveda and the sruti texts cited by Apastamba 
in his Dharma Sutra no secondary son was recognised, and it 
was only gradually that various secondary sons came to be recog- 
nised one by one. He would also find that the earliest son to 
be so recognised was the Kshettraja. With regard to this the 
author refars to the Jewish custom of Levirate but a nearer analogy 
is to be found in the code of Hammurabi, 

With regard to the sources of Hindu law the author has fallen 
into some common errors: owing perhaps to his reliance on 
translations. wa@ fia awa: in Manu and wan ose: am: 
in Yajnivalkya have been translated ina manner which is wholly 

(1) (1927) L. R. 54 L A. 248 ; 45 G L. J. 620. 

(2) (1835) 5 W. R. (P. C.) 109. 
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misleading. The true interpmetation of these passages which is to’ 
be found in works like Medhatithi and the Mitakshara has been 
missed by the author. ; 

With regard to the ceremonies of adoption, it is surprising to 
find the author ‘referring to the Dattaka Mimansi and not the 
Dharma Sutra itself for the original text of Vasistha. sare fare at 
in Vasistha’s text the author translates asa sacrifice with burnt 
offerings with the Vyabriti mantra. The Vyahriti and Maha- 
Vyahriti Homas are ceremonies which one finds referred to many 
times over in the Gribya Sutras and itis not a sacrifice with burnt 
offerings. Saunaka’s text is not an expansion of the text of Vasistha 
as the author supposes but the substitution of an elaborate ritual in 
the place of the simple Vyahriti Homa of Vasistha. In this connec- 
tion the author makes the confusion which one finds in judicial 
decisions of thinking that the Putreshti is a different sacrifice from 
the Datta Homam. Inthe Prayoga works the ouly sacrifice for 
adoption is called the Putreshti, which is the Datta Homa, The 
confusion has arisen from the text- quoted by Dattaka Mimansa 
that on adopting a son over five years old Putreshti has to be 
performed. 

It is striking that the author finds an analogy between the 
ceremonies of adoption in Hindu law and those of the Roman 
Law. Notwo things would be wider apart. If there was any 
Roman ritual of adoption in the sacral law we do not know of it 
what we know of is adoption by a civil law ceremonial, which has 
notbing in common with the Hindu ritual. 

In his rare flights into a wider range of comparative jurispru- 
dence the author has been less fortunate, for evidently he does 
not know of the various devices of mankind for affiliation of sons 
before adoption were thougat of or the physical fact of paternity 
was unknown, such as couvade and blood fraternity for instance, 

Altogether, we must say that in his attempt at an historical 
reconstruction of the fact of adoption the learned author has only 
swelled the rank of lawyers who being neither archoeologists nor 
anthropologists have bungled in their efforts to recreate history 
with nothing else to help them but their knowledge of one system 
of law. 

As a hand book of the modern law of adoption this work will 
be found useful but not as a guide to the ancient history of the 
institution. 
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NOTES OF CASES. 
Daso Polai v. Narayana Patro. 


Civil Procedure Code, Order az, R. 66—Notice of mortgage on pro- 
perty sold on the sale proclamation—Kight of purchaser to dispute 
validity of such mortgage. 

Held (per Madhavan Nair and Jackson, JJ.) that the Civil Pro- 
cedure Code makes a clear distinction between a case where the 
property is sold subject to a mortgage under O. 21, R. 62, anda 
case in which the notice of an alleged encumbrance is given in the 
proclamation of sale as under O. 21, R. 66. In the former case, 
the Court is satisfied of the existence of the mortgage and sells only 
the judgment-debtor’s equity of redemption and the purchaser has 
to redeem the mortgage. In the latter case, the purchaser buys the 
property with notice of the mortgage subject to such risks as the 
notice might involve, in other words, the executing Court does not 
decide whether the mortgage subsists or not and the purchaser is 
not precluded from questioning the validity of the mortgage. Con- 

sequently, where in an execution petition under O. a1, Rule 66, 

the decree-holder gave a list of incumbrances including a mortgage 

“which he thought was Prima facie valid, he was not precluded from 
questioning the validity of the mortgage. 


D. B, 
4 
Panaganti Rama Rayanimgar v. Raja of Kalahasti, 


Security bond, whether creates charge— Liability of purchaser subject 
to such charge, to indemnify vendor against the charge. 


For obtaining a stay of execution, pending disposal of appeal, 
A had executed a ‘security bond’ specifying certain immovable pro- 
perties as ‘security’ for acting according to the final decree that 
might be passed in appeal. The appeal was eventually dismissed, 
and the lower Court decree obtained by Æ was confirmed. Mean- 
while the said properties enumerated in the security bond was sold 
in execution of a different money decree against 4, and were pur- 
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chased by C, subject to the security created by the bond. Now 
B executed the decree in his favour by proceeding against the other 
properties belonging to 4 and realised a considerable portion of the 
decree amount. Ina suit by 4 to have the properties purchased by 
C sold in order to satisfy the amount due to D; i 
_ Held (per Madhavan Nair and Jackson, ]].)--(1) that the 
security bond created an, enforceable charge. Immovable property 
given by a judgment-debtor as security for the due performance of 
a decree can be realised in execution.: 

_ Subramanian v. Rannad (1) ; Oficial Receiver, Tanjore v. NASE 
ratna Mudaliar (2) followed. 

(2) that by purchasing the properties subject to the charge, C 
has impliedly undertaken to indemnify 4 against the c'arge. 
Where property -is'sold subject to encumbrances, the ‘putchaser 
impliedly agrees to indemnify the vendor against the incumbrances. 
The opération of ‘this right of indemnity may be extended to all 
cases where the facts suggest that such an obligation of the con- 
science should be cast on the purchaser, and would thus apply to 
case of sales of preperty subject to a ‘charge’ also. 

Jssat-un-nisa Begam v. Partap Singh (3); Veerappa Chetty v. 
Arunachellam Chetty (4) follow ed. 

(3) that the fact that the entire amount of the decree debt has 
not been satisfied by A (out of his other properties) was not relevant, 
for he was not asking that the sale proceeds should be paid to him- 
self but that the sale proceeds should be used to pay off B in order 
to save him from damages which he would have otherwise to suffer 
owing to the default of C. Such an anticipatory form of action is 
quite consonant with the nature of the right of indemnity. Indem- 
nity is not necessarily given by repayment after payment. Indemnity 
requires that the party to be indemnified shall never be called upon 
to pay. < 
Richardson, Exparte. (5); Mohideen Batcha Sahib v, Sheik 
Dawood Sahib (6); Osman Jamal & Sons, Ltd. v. Gopal Puru- 
shattam (7) followed. — 

D. B. 
(1) (1917) I. L. R. 41 Mad. 497. 
(2) (1925) 49 M. L. J. 643. 
(3) (19093) I. L. R. 31 All. 583 (P. C.), 
(4) (1924) 47 M. L. J. 168 (P. C.). 
(5) [1911] 2 K. B. 705. 


(6) (1927) 51 M. L. | 203. _ 


_. (7) 0928) 1. L. R, 56 Calc. 262. 
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“cRangappaya Aithala v. Shiva Aithala., =- «=~; 


Hindu Lanz— Widows righ! of maintenance— Effect offing’ a date 
jor bayment of maintenance. 


. . Where the, surviving coparceners in `a joint Hindy family 
executed an agreement charging specific family property ‘to pay to 
‘the widow of a deceased coparcener maintenance at a certain rate 
on a particular date in each year for. the previous year, ‘and the 
widow died on an intermediate date : ache 

Held (per Krishnan Pandatai, Je), that the widow’ s being, were 
entitled to recover the proportionate amount due for the incomplete 
period during which she lived after receiving the last payment. The 
right of a Hindu widow to maintenance is one which accrues from 
day to day during her lifetime, she being entitled to be paid her 
necessary expenses as and when they arise. It is not one depending 
on any contract. for whose performance a due-date is previously 
agreed on. The fixing of a date forthe annual payment had not 
the effect of altering the nature of the right by cutting it down tò 
an annual payment for évery completed year of existence. ` 
Ds B. i e = -~ 


_ Lakshmanan Chettiar-v. Chidambaram Chettiar, _- ” 


Court: Fees Ack, Sec. r1—Liability for additional court-fee on excess 
amount decreed——Necessity. Jor direction in ‘final decres, if any—r 
Jurisdiction:of- executing Court to pass order regarding it. ' 

Where in the final decree in a suit for dissolution of a partner: 
ship and for accounts and other incidental reliefs, there was 4 
direction that “ on payment of the additional court-fee the plaintiff 
do recover the excess amount decreed ” > 

Held (per Sundaram Chetti and Pakenham Walsh, JJ), that 
(1) this could not be taken as an express or implied direction that 


tha plaintiff should alone bear the costs of. the additional court-fee. 


without any right to recover the sum from the defendants, In view 
of the express provision in section 11 of the Court Fees Act, which 
casts a duty on the executing Court to collect the deficit court-fee 
when it finds that execution is sought for the recovery of an amount 
over and above what was claimed inthe plaint, no direction for 
the payment of the additional court-fee need be given at all in the 
final decree, and any such direction, if given in the final decree, 
should be deemed to be a mere surplusage. 
Perianan Chetti v. Nagappa Mudaliar (1) followed. 
(1) ‘1905)I L R, 30 Mad. 32. 


1933. 
a Saadi 
I. L. R. 57 Mad. 250 


ea taeae 


1933 
wre 
í L. R. s7 Mad. 303 


fa 


1933. 
Sar? 
ILL. R. 57 Mad, 408 


oy 
~ 


x. 

(2) The executing Court which directs the payment of the addi- 
tional court-fee under section rr is also competent to determine 
whether this amount should be borne by the decree-holder himself 
orcan be recovered by bim from the judgment-debtors who are 
liable to pay the amount on which this extra court-fee was paid. 
There is no doubt that costs subsequently incurred by the decree- 
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holder for the purpose of executing the decree have to be provided - 


for in the order of the executing Court. The ddditional court-fee, 
the payment of which is made the condition’ precedent for the 
recovery of the excess amount by execution of the decree may 
well nigh be deemed to be costs relating to execution and therefore 
the executing Court has jurisdiction to pass any order regarding it. 


D. B. 





“Saranatha Ayyangar v. Muthiah Mooppanar. 


. Restoration of suit— Whether restores interlocutory orders—A ques- 


tion of construction of order of restoration. 


Held (per Ramesam, J.), that in a case where there is no ques- 
lion of any intermediate alienation between,'the dismissal of a suit 
for default and its restoration it if a question of construction of the 
order of restoration whether the restoration of the suit does ot does 
not restore the interlocutory orders or matters as between the parties 
to the suit. And inthe absence of anything expressly appearing 
against the view that all interlocutory matters are restored on the 
restoration of a suit, it should be held that the suit with all inci- 
dental matters are restored to file. 

Balaraju Chettiar vy. Mastlamony Pillai (1); Jyotish Chandra 
Sen v. Har Chandra Saka (2) distinguished. 

Selvarayan Samson v. Amalorpavanadham (3) followed. 


D. B. 


- 


(1) (1929) 1. L. R. 53 Mad. 324 (F, B.). 
(2) (1927) 47 C. L. J. 282, ; 
(3) (1927) 55 M. L. J. 26a. 2 


